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revocation of the designation of a prin-
cipal campaign committee by a can-
didate followed by the designation of
another principal campaign committee
by such candidate, for purposes of de-
termining the appropriate rate of tax
under section 11(b) for a taxable year,
the political organization taxable in-
come of the first principal campaign
committee shall be treated as that of
the subsequent principal campaign
committee. In a case where consent to
revoke a designation of a principal
campaign committee is granted and a
new designation is filed, the Commis-
sioner may condition his consent upon
the agreement of the candidate for
Congress to insure compliance with the
preceding sentence.

[T.D. 8041, 50 FR 30817, July 30, 1985]
HOMEOWNERS ASSOCIATIONS

§1.528-1 Homeowners associations.

(a) In general. Section 528 only ap-
plies to taxable years of homeowners
associations beginning after December
31, 1973. To qualify as a homeowners as-
sociation an organization must either
be a condominium management asso-
ciation or a residential real estate
management association. For the pur-
poses of Section 528 and the regulations
under that section, the term home-
owners association shall refer only to an
organization described in section 528.
Cooperative housing corporations and
organizations based on a similar form
of ownership are not eligible to be
taxed as homeowners associations. As a
general rule, membership in either a
condominium management association
or a residential real estate manage-
ment association is confined to the de-
velopers and the owners of the units,
residences, or lots. Furthermore, mem-
bership in either type of association is
normally required as a condition of
such ownership. However, if the mem-
bership of an organization consists of
other homeowners associations, the
owners of units, residences, or lots who
are members of such other homeowners
associations will be treated as the
members of the organization for the
purposes of the regulations under sec-
tion 528.

(b) Condominium. The term condo-
minium means an interest in real prop-
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erty consisting of an undivided interest
in common in a portion of a parcel of
real property (which may be a fee sim-
ple estate or an estate for years, such
as a leasehold or subleasehold) to-
gether with a separate interest in space
in a building located on such property.
An interest in property is not a condo-
minium unless the undivided interest
in the common elements are vested in
the unit holders. In addition, a condo-
minium must meet the requirements of
applicable state or local law relating to
condominiums or horizontal property
regimes.

(c) Residential real estate management
association. Residential real estate
management associations are normally
composed of owners of single-family
residential units located in a subdivi-
sion, development, or similar area.
However, they may also include as
members, owners of multiple-family
dwelling units located in such areas.
They are commonly formed to admin-
ister and enforce covenants relating to
the architecture and appearance of the
real estate development as well as to
perform certain maintenance duties re-
lating to common areas.

(d) Tenants. Tenants will not be con-
sidered members for purposes of meet-
ing the source of income test under
section 528(c)(1)(B) and §1.528-5. How-
ever, the fact that tenants of members
of a homeowners association are per-
mitted to be members of the associa-
tion will not disqualify an association
under section 528(c)(1) if it otherwise
meets the requirements of section
528(c) and these regulations.

[T.D. 7692, 45 FR 26321, Apr. 18, 1980]

§1.528-2 Organized and operated to
provide for the acquisition, con-
struction, management, mainte-
nance and care of association prop-
erty.

(a) Organiczed and operated—(1) Orga-
nized. To be treated as a homeowners
association an organization must be or-
ganized and operated primarily for the
purpose of carrying on one or more of
the exempt functions of a homeowners
association. For the purposes of section
528 and these regulations, the exempt
functions of a homeowners association
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are the acquisition, construction, man-
agement, maintenance, and care of as-
sociation property. In determining
whether an organization is organized
and operated primarily to carry on one
or more exempt functions, all the facts
and circumstances of each case shall be
considered. For example, when an orga-
nization provides in its articles of orga-
nization that its sole purpose is to
carry on one or more exempt functions,
in the absence of other relevant factors
it will be considered to have met the
organizational test. (The term articles
of organization means the organiza-
tion’s corporate charter, trust instru-
ments, articles of association or other
instrument by which it is created.)

(2) Operated. An organization will be
treated as being operated for the pur-
pose of carrying on one or more of the
exempt functions of a homeowners as-
sociation if it meets the provisions of
§§1.5628-5 and 1.528-6.

(b) Terms to be interpreted according to
common meaning and usage. As used in
section 528 and these regulations, the
terms acquisition, construction, man-
agement, maintenance, and care are to
be interpreted according to their com-
mon meaning and usage. For example,
maintenance of association property
includes the painting and repairing of
such property as well as the gardening
and janitorial services associated with
its upkeep. Similarly, the term con-
struction of association property in-
cludes covenants or other rules for pre-
serving the architectural and general
appearance of the area. The term also
includes regulations relating to the lo-
cation, color and allowable building
materials to be used in all structures.
(For the definition of association prop-
erty see §1.528-3.)

[T.D. 7692, 45 FR 26321, Apr. 18, 1980]

§1.528-3 Association property.

(a) Property owned by the organization.
Association property includes real and
personal property owned by the organi-
zation or owned as tenants in common
by the members of the organization.
Such property must be available for
the common benefit of all members of
the organization and must be of a na-
ture that tends to enhance the bene-
ficial enjoyment of the private resi-
dences by their owners. If two or more

26 CFR Ch. | (4-1-01 Edition)

facilities or items of property of a
similar nature are owned by a home-
owners association, and if the use of
any particular facility or item is re-
stricted to fewer than all association
members, such facilities or items
neverthelesswill be considered associa-
tion property if all association mem-
bers are treated equitably and have
similar rights with respect to com-
parable items or facilities. Among the
types of property that ordinarily will
be considered association property are
swimming pools and tennis courts. On
the other hand, facilities or areas set
aside for the use of nonmembers, or in
fact used primarily by nonmembers,
are not association property for the
purposes of this section. For example,
property owned by an organization for
the purpose of leasing it to groups con-
sisting primarily of nonmembers to be
used as a meeting place or a retreat
will not be considered association prop-
erty.

(b) Property normally owned by a gov-
ernmental unit. Association property also
includes areas and facilities tradition-
ally recognized and accepted as being
of direct governmental concern in the
exercise of the powers and duties en-
trusted to governments to regulate
community health, safety and welfare.
Such areas and facilities would nor-
mally include roadways, parklands,
sidewalks, streetlights and firehouses.
Property described in this paragraph
will be considered association property
regardless of whether it is owned by
the organization itself, by its members
as tenants in common or by a govern-
mental unit and used for the benefit of
the residents of such unit including the
members of the organization.

(c) Privately owned property. Associa-
tion property may also include property
owned privately by members of the or-
ganization. However, to be so included
the condition of such property must af-
fect the overall appearance or struc-
ture of the residential units which
make up the organization. Such prop-
erty may include the exterior walls and
roofs of privately owned residences as
well as the lawn and shrubbery on pri-
vately owned land and any other pri-
vately owned property the appearance
of which may directly affect the ap-
pearance of the entire organization.
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However, privately owned property will
not be considered association property
unless:

(1) There is a covenant or similar re-
quirement relating to exterior appear-
ance or maintenance that applies on
the same basis to all such property (or
to a reasonable classification of such
property);

(2) There is a pro rata mandatory as-
sessment (at least once a year) on all
members of the association for main-
taining such property; and

(3) Membership in the organization is
a condition of ownership of such prop-
erty.

[T.D. 7692, 45 FR 26321, Apr. 18, 1980]

§1.528-4 Substantiality test.

(a) In general. In order for an organi-
zation to be considered a condominium
management association or a residen-
tial real estate management associa-
tion (and therefore in order for it to be
considered a homeowners association),
substantially all of its units, lots or
buildings must be used by individuals
for residences. For the purposes of ap-
plying paragraph (b) or (c) of this sec-
tion, and organization which has at-
tributes of both a condominium man-
agement association and a residential
real estate management association
shall be considered that association
which, based on all the facts and cir-
cumstances, it more closely resembles.
In addition, those paragraphs shall be
applied based on conditions existing on
the last day of the organization’s tax-
able year.

(b) Condominium management associa-
tions. Substantially all of the units of a
condominium management association
will be considered as used by individ-
uals for residences if at least 85% of the
total square footage of all units within
the project is used by individuals for
residential purposes. If a completed
unit has never been occupied, it will
nonetheless be considered as used for
residential purposes if, based on all the
facts and circumstances, it appears to
have been constructed for use as a resi-
dence. Similarly, a unit which is not
occupied but which has been in the
past will be considered as used for resi-
dential purposes if, based on all the
facts and circumstances, it appears
that it was constructed for use as a res-

§1.528-6

idence, and the last individual to oc-
cupy it did in fact use it as a residence.
Units which are used for purposes aux-
iliary to residential use (such as laun-
dry areas, swimming pools, tennis
courts, storage rooms and areas used
by maintenance personnel) shall be
considered used for residential pur-
poses.

(c) Residential real estate management
associations. Substantially all of the
lots or buildings of a residential real
estate managment association (includ-
ing unimproved lots) will be considered
as used by individuals as residences if
at least 85% of the lots are zoned for
residential purposes. Lots shall be
treated as zoned for residential pur-
poses even if under such zoning lots
may be used for parking spaces, swim-
ming pools, tennis courts, schools, fire
stations, libraries, churches and other
similar purposes which are auxiliary to
residential use. However, commercial
shopping areas (and their auxiliary
parking areas) are not lots zoned for
residential purposes.

(d) Ezxception. Notwithstanding any
other provision of this section, a unit,
or building will not be considerd used
for residential purposes, if for more
than one-half the days in the associa-
tion’s taxable year, such unit, or build-
ing is occupied by a person or series of
persons, each of whom so occupies such
unit, or building for less than 30 days.

[T.D. 7692, 45 FR 26322, Apr. 18, 1980; T.D. 7692,
45 FR 24879, May 23, 1980]

§1.528-5 Source of income test.

An organization cannot qualify as a
homeowners association under section
528 for a taxable year unless 60 percent
or more of its gross income for such
taxable year is exempt function income
as defined in §1.528-9. The
determiniation of whether an organiza-
tion meets the provisions of this sec-
tion shall be made after the close of
the organization’s taxable year.

[T.D. 7692, 45 FR 26322, Apr. 18, 1980]

§1.528-6 Expenditure test.

(a) In general. An organization cannot
qualify as a homeowners association
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under section 528 for a taxable year un-
less 90 percent or more of its expendi-
tures for such taxable year are quali-
fying expenditures as defined in para-
graphs (b) and (c¢c) of this section. The
determination of whether an organiza-
tion meets the provisions of this sec-
tion shall be made after the close of
the organization’s taxable year. Invest-
ments or transfers of funds to be held
to meet future costs shall not be taken
into account as expenditures. For ex-
ample, transfers to a sinking fund ac-
count for the replacement of a roof
would not be considered an expenditure
for the purposes of this section even if
the roof is association property. In ad-
dition, excess assessments which are
either rebated to members or applied
against the members’ following year’s
assessments will not be considered an
expenditure for the purposes of this
section.

(b) Qualifying expenditures. Qualifying
expenditures are expenditures by an or-
ganization for the acquisition, con-
struction, management, maintenance,
and care of the organization’s associa-
tion property. They include both cur-
rent operating and capital expenditures
on association property. Qualifying ex-
penditures include expenditures on as-
sociation property despite the fact that
such property may produce income
which is not exempt function income.
Thus expenditures on a swimming pool
are qualifying expenditures despite the
fact that fees from guests of members
using the pool are not exempt function
income. Where expenditures by an or-
ganization are used both for associa-
tion property as well as other property,
an allocation shall be made between
the two uses on a reasonable basis.
Only that portion of the expenditures
which is properly allocable to the ac-
quisition, construction, management,
maintenance or care of association
property, shall constitute qualifying
expenditures.

(c) Examples of qualifying expenditures.
Qualifying expenditures may include
(but are not limited to) expenditures
for:

(1) Salaries of an association man-
ager and secretary;

(2) Paving of streets;

(3) Street signs;

(4) Security personnel;
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(5) Legal fees;

(6) Upkeep of tennis courts;

(7) Swimming pools;

(8) Recreation rooms and halls;

(9) Replacement of common build-
ings, facilities, air conditioning, etc;

(10) Insurance premiums on associa-
tion property;

(11) Accountant’s fees;

(12) Improvement of private property
to the extent it is association property;
and

(13) Real estate and personal prop-
erty taxes imposed on association prop-
erty by a State or local government.

[T.D. 7692, 45 FR 26322, Apr. 18, 1980]

§1.528-7 Inurement.

An organization is not a homeowners
association if any part of its net earn-
ings inures (other than as a direct re-
sult of its engaging in one or more ex-
empt functions) to the benefit of any
private person. Thus, to the extent
that members receive a benefit from
the general maintenance, etc., of asso-
ciation property, this benefit generally
would not constitute inurement. If an
organization pays rebates from
amounts other than exempt function
income, such rebates will constitute
inurement. In general, in determining
whether an organization is in violation
of this section, the principles used in
making similar determinations under
Section 501(c) will be applied.

[T.D. 7692, 45 FR 26323, Apr. 18, 1980]

§1.528-8 Election to be treated as a
homeowners association.

(a) General rule. An organization
wishing to be treated as a homeowners
association under section 528 and this
section for a taxable year must elect to
be so treated. Except as otherwise pro-
vided in this section such election shall
be made by the filing of a properly
completed Form 1120-H (or such other
form as the Secretary may prescribe).
A separate election must be made for
each taxable year.

(b) Taxable years ending after December
30, 1976. For taxable years ending after
December 30, 1976, the election must be
made not later than the time, includ-
ing extensions, for filing an income tax
return for the year in which the elec-
tion is to apply.
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(c) Taxable years ending before Decem-
ber 31, 1976, for which a return was filed
before January 31, 1977. For taxable
years ending before December 31, 1976,
for which a return was filed before Jan-
uary 31, 1977, the election must be
made not later than the time provided
by law for filing a claim for credit or
refund of overpayment of taxes for the
year in which the election is to apply.
Such an election shall be made by fil-
ing an amended return on Form 1120-H
(or such other form as the Secretary
may prescribe).

(d) Taxable years ending before Decem-
ber 31, 1976, for which a return was not
filed before January 31, 1977. For taxable
years ending before December 31, 1976,
for which a return was not filed before
January 31, 1977, the election must be
made by October 20, 1980. Instead of
making such an election in the manner
described in paragraph (a) of this sec-
tion, such an election may be made by
a statement attached to the applicable
income tax return or amended return
for the year in which the election is
made. The statement should identify
the election being made, the period for
which it applies and the taxpayer’s
basis for making the election.

(e) Revocation of exempt status. If an
organization is notified after the close
of a taxable year that its exemption for
such taxable year under section 501(a)
is being revoked retroactively, it may
make a timely election under section
528 for such taxable year. Notwith-
standing any other provisions of this
section, such an election will be consid-
ered timely if it is made within 6
months after the date of revocation.
The preceding sentence shall apply to
revocations made after April 18, 1980. If
the revocation was made on or before
April 18, 1980, the election will be con-
sidered timely if it is made before the
expiration of the period for filing a
claim for credit or refund for the tax-
able year for which it is to apply.

(f) Effect of election—(1) Revocation.
An election to be treated as an organi-
zation described in section 528 is bind-
ing on the organization for the taxable
yvear and may not be revoked without
the consent of the Commissioner.

(2) Ezxception. Notwithstanding para-
graph (f)(1) of this section, an election
under this section may be revoked

§1.528-9

prior to July 18, 1980. Such a revocation
shall be made by filing a statement
with the director of the Internal Rev-
enue Service Center with whom the re-
turn of the organization for the year in
which the revocation is to apply was
filed. The statement shall include the
following information:

(i) The name of the organization.

(ii) The fact that it is revoking an
election made under section 528.

(iii) The taxable year for which the
revocation is to apply.

[T.D. 7692, 45 FR 26323, Apr. 18, 1980]

§1.528-9 Exempt function income.

(a) General rule. For the purposes of
section 528 exempt function income
consists solely of income which is at-
tributable to membership dues, fees, or
assessments of owners of residential
units or residential lots. It is not nec-
essary that the source of income be la-
beled as membership dues, fees, or as-
sessments. What is important is that
such income be derived from owners of
residential units or residential lots in
their capacity as owner-members rath-
er than in some other capacity such as
customers for services. Generally, for
the membership dues, fees, or assess-
ments with respect to a residential
unit or lot to be exempt function in-
come, the unit must be used for (or the
unit or lot must be expected to be used)
for residential purposes. However, dues,
fees, or assessments paid to an organi-
zation by a developerwith respect to
unfinished or finished but unsold units
or lots shall be exempt function in-
come even though the developer does
not use the units or lots. If an assess-
ment is more in the nature of a fee for
the provision of services in the course
of a trade or business than a fee for a
common activity undertaken by a col-
lective group of owners for the purpose
of enhancing or maintaining the value
of their residences, the assessment will
not be considered exempt function in-
come to the organization. Further-
more, income attributable to dues,
fees, or assessments will not be consid-
ered exempt function income unless
each member’s liability for payment
arises solely from membership in the
association. Dues, fees, or assessments
that are based on the extent, if any, to
which a member avails him or herself
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of a facility or facilities are not ex-
empt function income. For the pur-
poses of section 528, dues, fees, or as-
sessments which are based on the as-
sessed value or size of property will be
considered as arising solely as a result
of membership in the organization. Re-
gardless of the organization’s method
of accounting, excess assessments dur-
ing a taxable year which are either re-
bated to the members or applied to
their future assessments are not con-
sidered gross income and therefore will
not be considered exempt function in-
come for such taxable year. However, if
such excess assessments are applied to
a future year’s assessments, they will
be considered gross income and exempt
function income for that future year.
In addition, assessments in a taxable
year, such as an assessment for a cap-
ital improvement, which are not treat-
ed as gross income do not enter into
the determination of whether the orga-
nization meets the source of income
test for that taxable year.

(b) Examples of exempt function income.
Assessments which are considered
more in the nature of a fee for common
activity than for the providing of serv-
ices and which will therefore generally
be considered exempt function income
include assessments made for the pur-
pose of:

(1) Paying the principal and interest
on debts incurred for the acquisition of
association property;

(2) Paying real estate taxes on asso-
ciation property;

(3) Maintaining association property;

(4) Removing snow from public areas;
and

(5) Removing trash.

(c) Examples of receipts which are not
exempt function income. Exempt func-
tion income does not include:

(1) Amounts which are not includible
in the organization’s gross income
other than by reason of section 528 (for
example, tax-exempt interest);

(2) Amounts received from persons
who are not members of the associa-
tion;

(3) Amounts received from members
for special use of the organization’s fa-
cilities, the use of which is not avail-
able to all members as a result of hav-
ing paid the dues, fees or assessments
required to be paid by all members;

26 CFR Ch. | (4-1-01 Edition)

(4) Interest earned on amounts set
aside in a sinking fund;

(5) Amounts received for work done
on privately owned property which is
not association property; or

(6) Amounts received from members
in return for their transportation to or
from shopping areas, work location,
etc.

(d) Special rule. Notwithstanding
paragraphs (a) and (c)(3) of this section,
amounts received from members or
tenants of residential units owned by
members (notwithstanding §1.528-1(d))
for special use of an association’s fa-
cilities will be considered exempt func-
tion income if:

(1) The amounts paid by the members
are not paid more than once in any 12
month period; and

(2) The privilege obtained from the
payment of such amounts lasts for the
entire 12 month period or portion
thereof in which the facility is com-
monly in use.

Thus, amounts received as the result of
payments by members of a yearly fee
for use of tennis courts or a swimming
pool shall be considered exempt func-
tion income. However, amounts re-
ceived for the use of a building for an
evening, weekend, week, etc., shall not
be considered exempt function income.

[T.D. 7692, 45 FR 26323, Apr. 18, 1980]

§1.528-10 Special rules for computa-
tion of homeowners association tax-
able income and tax.

(a) In general. Homeowners associa-
tion taxable income shall be deter-
mined according to the provisions of
section 528(d) and the rules set forth in
this section.

(b) Limitation on capital losses. If for
any taxable year a homeowners asso-
ciation has a net capital loss, the rules
of sections 1211(a) and 1212(a) shall
apply.

(c) Allowable deductions—(1) In gen-
eral. To be deductible in computing the
unrelated business taxable income of a
homeowners association, expenses, de-
preciation and similar items must not
only qualify as items of deduction al-
lowed by chapter 1 of the Code but
must also be directly connected with
the production of gross income (exclud-
ing exempt function income). To be di-
rectly connected with the production of
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gross income (excluding exempt func-
tion income), an item of deduction
must have both proximate and primary
relationship to the production of such
income and have been incurred in the
production of such income. Items of de-
duction attributable solely to items of
gross income (excluding exempt func-
tion income) are proximately and pri-
marily related to such income. Wheth-
er an item of deduction is incurred in
the production of gross income (exclud-
ing exempt function income) is deter-
mined on the basis of all the facts and
circumstances involved in each case.

(2) Dual use of facilities or personnel.
Where facilities are used both for ex-
empt functions of the organization and
for the production of gross income (ex-
cluding exempt function income), ex-
penses, depreciation and similar items
attributable to such facilities (for ex-
ample, items of overhead) shall be allo-
cated between the two uses on a rea-
sonable basis. Similarly where per-
sonnel are employed both for exempt
functions and for the production of
gross income (excluding exempt func-
tion income), expenses and similar
items attributable to such personnel
(for example, items of salary) shall be
allocated between the two activities on
a reasonable basis. The portion of any
such item so allocated to the produc-
tion of gross income (excluding exempt
function income) is directly connected
with such income and shall be allow-
able as a deduction in computing
homeowners association taxable in-
come to the extent that it qualifies as
an item of deduction allowed by chap-
ter 1 of the Code. Thus, for example, as-
sume that X, a homeowners associa-
tion, pays its manager a salary of
$10,000 a year and that it derives gross
income other than exempt function in-
come. If 10 percent of the manager’s
time during the year is devoted to de-
riving X’s gross income (other than ex-
empt function income), a deduction of
$1,000 (10 percent of $10,000) would gen-
erally be allowable for purposes of
computing X’s homeowners association
taxable income.

(d) Inmvestment credit. A homeowners
association is not entitled to an invest-
ment credit.

§1.532-1

(e) Cross reference. For the definition
of exempt function income, see §1.528—
9.

[T.D. 7692, 45 FR 26324, Apr. 18, 1980]

CORPORATIONS USED TO AVOID
INCOME TAX ON SHAREHOLDERS

CORPORATIONS IMPROPERLY
ACCUMULATING SURPLUS

§1.531-1 Imposition of tax.

Section 531 imposes (in addition to
the other taxes imposed upon corpora-
tions by chapter 1 of the Code) a grad-
uated tax on the accumulated taxable
income of every corporation described
in section 532 and §1.5632-1. In the case
of an affiliated group which makes or
is required to make a consolidated re-
turn see §1.1502-43. All of the taxes on
corporations under chapter 1 of the
Code are treated as one tax for pur-
poses of assessment, collection, pay-
ment, period of limitations, etc. See
section 535 and §§1.5635-1, 1.535-2, and
1.535-3 for the definition and deter-
mination of accumulated taxable in-
come.

(Secs. 1502 and 7805 of the Internal Revenue
Code of 1954 (68A Stat. 637, 917; 26 U.S.C. 1502,
7805))

[T.D. 6500, 256 FR 11737, Nov. 26, 1960, as
amended by T.D. 7244, 37 FR 28897, Dec. 30,
1972; T.D. 7937, 49 FR 3462, Jan. 27, 1984]

§1.532-1 Corporations subject to accu-
mulated earnings tax.

(a) General rule. (1) The tax imposed
by section 531 applies to any domestic
or foreign corporation (not specifically
excepted under section 532(b) and para-
graph (b) of this section) formed or
availed of to avoid or prevent the im-
position of the individual income tax
on its shareholders, or on the share-
holders of any other corporation, by
permitting earnings and profits to ac-
cumulate instead of dividing or distrib-
uting them. See section 533 and §1.533—
1, relating to evidence of purpose to
avoid income tax with respect to share-
holders.

(2) The tax imposed by section 531
may apply if the avoidance is accom-
plished through the formation or use of
one corporation or a chain of corpora-
tions. For example, if the capital stock
of the M Corporation is held by the N
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