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(2) Under such amendment, the non-
forfeitable percentage of any employ-
ee’s right to his employer-derived ac-
crued benefit is less than the lesser of
the nonforfeitable percentage of such
employee’s right to such benefit—

(i) Under the break in service rules
provided by section 411(a)(6) and
§1.411(a)-6(c), or

(ii) The greatest such percentage
under the plan as in effect on or after
January 1, 1974 (provided the break in
service rules of the plan were not in
violation of any law or rule of law on
January 1, 1974).

(b) Break in service rules. For purposes
of paragraph (a), the term ‘‘break in
service rules’” means the rules provided
by a plan relating to circumstances
under which a period of an employee’s
service or plan participation is dis-
regarded, for purposes of determining
the extent to which his rights to his
accrued benefit under the plan are un-
conditional, if under such rules such
service is disregarded by reason of the
employee’s failure to complete a re-
quired period of service within a speci-
fied period of time. For this purpose,
plan rules which result in the loss of
prior vesting or benefit accruals of an
employee, or which deny an employee
eligibility to participate, by reason of
separation or failure to complete a re-
quired period of service within a speci-
fied period of time (e.g., 300 hours in
one year) will be considered break in
service rules. For purposes of section
411(b)(3), service described under the
plan’s break in service rules, as in ef-
fect before the effective date of section
411, need not be counted.

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411))
[T.D. 7501, 42 FR 42333, Aug. 23, 1977]

§1.411(a)-11 Restriction and valuation
of distributions.

(a) Scope—(1) In general. Section
411(a)(11) restricts the ability of a plan
to distribute any portion of a partici-
pant’s accrued benefit without the par-
ticipant’s consent. Section 411(a)(11)
also restricts the ability of defined
benefit plans to distribute any portion
of a participant’s accrued benefit in op-
tional forms of benefit without com-
plying with specified valuation rules
for determining the amount of the dis-
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tribution. If the consent requirements
or the valuation rules of this section
are not satisfied, the plan fails to sat-
isfy the requirements of section 411(a).

(2) Accrued benefit. For purposes of
this section, an accrued benefit is val-
ued taking into consideration the par-
ticular optional form in which the ben-
efit is to be distributed. The value of
an accrued benefit is the present value
of the benefit in the distribution form
determined under the plan. For exam-
ple, a plan that provides a subsidized
early retirement annuity benefit may
specify that the optional single sum
distribution form of benefit available
at early retirement age is the present
value of the subsidized early retire-
ment annuity benefit. In this case, the
subsidized early retirement annuity
benefit must be used to apply the valu-
ation requirements of this section and
the resulting amount of the single sum
distribution. However, if a plan that
provides a subsidized early retirement
annuity benefit specifies that the sin-
gle sum distribution benefit available
at early retirement age is the present
value of the normal retirement annuity
benefit, then the normal retirement
annuity benefit is used to apply the
valuation requirements of this section
and the resulting amount of the single
sum distribution available at early re-
tirement age.

(b) General consent rules. A plan must
satisfy the participant consent require-
ment with respect to the distribution
of a participant’s nonforfeitable ac-
crued benefit with a present value in
excess of the cash-out limit in effect
under paragraph (c)(3)(ii) of this sec-
tion. See paragraphs (c¢) (3) and (4) for
situations where no consent is re-
quired.

(c) Consent, etc. requirements—(1) Gen-
eral rule. If an accrued benefit is imme-
diately distributable, section 411(a)(11)
permits plans to provide for the dis-
tribution of any portion of a partici-
pant’s nonforfeitable accrued benefits
only if the applicable consent require-
ments are satisfied.

(2) Consent. (i) No consent is valid un-
less the participant has received a gen-
eral description of the material fea-
tures of the optional forms of benefit
available under the plan. In addition,
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so long as a benefit is immediately dis-
tributable, a participant must be in-
formed of the right, if any, to defer re-
ceipt of the distribution. Furthermore,
consent is not valid if a significant det-
riment is imposed under the plan on
any participant who does not consent
to a distribution. Whether or not a sig-
nificant detriment is imposed shall be
determined by the Commissioner by
examining the particular facts and cir-
cumstances.

(ii) Consent of the participant to the
distribution must not be made before
the participant receives the notice of
his or her rights specified in this para-
graph (¢)(2) and must not be made more
than 90 days before the date the dis-
tribution commences.

(iii) A plan must provide a partici-
pant with notice of the rights specified
in this paragraph (c)(2) at a time that
satisfies either paragraph (c)(2)(iii)(A)
or (B) of this section:

(A) This paragraph (c)(2)(iii)(A) is
satisfied if the plan provides a partici-
pant with notice of the rights specified
in this paragraph (¢)(2) no less than 30
days and no more than 90 days before
the date the distribution commences.
However, if the participant, after hav-
ing received this notice, affirmatively
elects a distribution, a plan will not
fail to satisfy the consent requirement
of section 411(a)(11) merely because the
distribution commences less than 30
days after the notice was provided to
the participant, provided the plan ad-
ministrator clearly indicates to the
participant that the participant has a
right to at least 30 days to consider
whether to consent to the distribution.

(B) This paragraph (c)(2)(iii)(B) is
satisfied if the plan—

(I) Provides the participant with no-
tice of the rights specified in this para-
graph (c)(2);

(2) Provides the participant with a
summary of the notice within the time
period described in paragraph
(¢)(2)(iii)(A) of this section; and

(3) If the participant so requests after
receiving the summary described in
paragraph (c)(2)(iii)(B)(2) of this sec-
tion, provides the notice to the partici-
pant without charge and no less than 30
days before the date the distribution
commences, subject to the rules for the
participant’s waiver of that 30-day pe-

26 CFR Ch. | (4-1-02 Edition)

riod. The summary described in para-
graph (¢)(2)(iii)(B)(2) of this section
must advise the participant of the
right, if any, to defer receipt of the dis-
tribution, must set forth a summary of
the distribution options under the
plan, must refer the participant to the
most recent version of the notice (and,
in the case of a notice provided in any
document containing information in
addition to the notice, must identify
that document and must provide a rea-
sonable indication of where the notice
may be found in that document, such
as by index reference or by section
heading), and must advise the partici-
pant that, upon request, a copy of the
notice will be provided without charge.

(iv) For purposes of satisfying the re-
quirements of this paragraph (c)(2), the
plan administrator may substitute the
annuity starting date, within the
meaning of §1.401(a)-20, Q&A-10, for the
date the distribution commences.

(v) See §1.401(a)-20, Q&A-24 for a spe-
cial rule applicable to consents to plan
loans.

(3) Cash-out limit. (i) Written consent
of the participant is required before the
commencement of the distribution of
any portion of an accrued benefit if the
present value of the nonforfeitable
total accrued benefit is greater than
the cash-out limit in effect under para-
graph (c¢)(3)(ii) of this section on the
date the distribution commences. The
consent requirements are deemed satis-
fied if such value does not exceed the
cash-out limit, and the plan may dis-
tribute such portion to the participant
as a single sum. Present value for this
purpose must be determined in the
same manner as under section 417(e);
see §1.417(e)-1(d).

(ii) The cash-out limit in effect for a
date is the amount described in section
411(a)(11)(A) for the plan year that in-
cludes that date. The cash-out limit in
effect for dates in plan years beginning
on or after August 6, 1997, is $5,000. The
cash-out limit in effect for dates in
plan years beginning before August 6,
1997, is $3,500.

(iii) Effective date. Paragraphs (c)(3)(1)
and (ii) of this section apply to dis-
tributions made on or after October 17,
2000. However, an employer is per-
mitted to apply the $5,000 cash-out
limit described in paragraph (c)(3)(ii) of
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this section to plan years beginning on
or after August 6, 1997. Otherwise, for
distributions prior to October 17, 2000,
§§1.411(a)-11 and 1.411(a)-11T in effect
prior to October 17, 2000 (as contained
in 26 CFR Part 1 revised as of April 1,
2000) apply.

(4) Immediately distributable. Partici-
pant consent is required for any dis-
tribution while it is immediately dis-
tributable, i.e., prior to the later of the
time a participant has attained normal
retirement age (as defined in section
411(a)(8)) or age 62. Once a distribution
is no longer immediately distributable,
a plan may distribute the benefit in the
form of a QJSA in the case of a benefit
subject to section 417 or in the normal
form in other cases without consent.

(6) Death of participant. The consent
requirements of section 411(a)(11) do
not apply after the death of the partici-
pant.

(6) @ DROs. The consent requirements
of section 411(a)(11) do not apply to
payments to an alternate payee, de-
fined in section 414(p)(8), except as pro-
vided in a qualified domestic relations
order pursuant to section 414(p).

(7) Section 401(a)(9), etc. The consent
requirements of section 411(a)(11) do
not apply to the extent that a distribu-
tion is required to satisfy the require-
ments of section 401(a)(9) or 415. See
section 401(a)(9) and the regulations
thereunder and §1.401(a)-20 Q&A 23 for
guidance on these requirements. Not-
withstanding any provision to the con-
trary in section 401(a)(14) or §1.401(a)-
14, a plan may not distribute a partici-
pant’s nonforfeitable accrued benefit
with a present value in excess of the
cash-out limit in effect under para-
graph (c¢)(3)(ii) of this section while the
benefit is immediately distributable
unless the participant consents to such
distribution. The failure of a partici-
pant to consent is deemed to be an
election to defer commencement of
payment of the benefit for purposes of
section 401(a)(14) and §1.401(a)-14.

(8) Delegation to Commissioner. The
Commissioner, in revenue rulings, no-
tices, and other guidance published in
the Internal Revenue Bulletin, may
modify, or provide additional guidance
with respect to, the notice and consent
requirements of this section. See
§601.601(d)(2)(ii)(b) of this chapter.

§1.411(a)-11

(d) Distribution valuation requirements.
In determining the present value of
any distribution of any accrued benefit
from a defined benefit plan, the plan
must take into account specified valu-
ation rules. For this purpose, the valu-
ation rules are the same valuation
rules for valuing distributions as set
forth in section 417(e); see §1.417(e)-
1(d). This paragraph (d) applies both be-
fore and after the participant’s death
regardless of whether the accrued ben-
efit is immediately distributable. This
paragraph also applies whether or not
the participant’s consent is required
under paragraphs (b) and (c) of this sec-
tion.

(e) Special rules—(1) Plan termination.
The requirements of this section apply
before, on and after a plan termination.
If a defined contribution plan termi-
nates and the plan does not offer an an-
nuity option (purchased from a com-
mercial provider), then the plan may
distribute a participant’s accrued ben-
efit without the participant’s consent.
The preceding sentence does not apply
if the employer, or any entity within
the same controlled group as the em-
ployer, maintains another defined con-
tribution plan, other than an employee
stock ownership plan (as defined in sec-
tion 4975(e)(7)). In such a case, the par-
ticipant’s accrued benefit may be
transferred without the participant’s
consent to the other plan if the partici-
pant does not consent to an immediate
distribution from the terminating plan.
See section 411(d)(6) and the regula-
tions thereunder for other rules appli-
cable to transferee plans and plan ter-
minations.

(2) ESOP dividends. The requirements
of this section do not apply to any dis-
tribution of dividends to which section
404(k) applies.

(3) Other rules. See §1.401(a)-20 Q&As
14, 17 and 24 for other rules that apply
to the section 411(a)(11) requirements.

(f) Medium for notice and consent—(1)
Notice. The notice of a participant’s
rights described in paragraph (c)(2) of
this section or the summary of that no-
tice described in paragraph
(¢)(2)(iii)(B)(2) of this section may be
provided either on a written paper doc-
ument or through an electronic me-
dium reasonably accessible to the par-
ticipant. A notice or summary provided
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through an electronic medium must be
provided under a system that satisfies
the following requirements:

(i) The system must be reasonably
designed to provide the notice or sum-
mary in a manner no less understand-
able to the participant than a written
paper document.

(ii) At the time the notice or sum-
mary is provided, the participant must
be advised that he or she may request
and receive the notice on a written
paper document at no charge, and,
upon request, that document must be
provided to the participant at no
charge.

(2) Consent. The consent described in
paragraphs (c)(2) and (3) of this section
may be given either on a written paper
document or through an electronic me-
dium reasonably accessible to the par-
ticipant. A consent given through an
electronic medium must be given under
a system that satisfies the following
requirements:

(i) The system must be reasonably
designed to preclude any individual
other than the participant from giving
the consent.

(ii) The system must provide the par-
ticipant with a reasonable opportunity
to review and to confirm, modify, or re-
scind the terms of the distribution be-
fore the consent to the distribution be-
comes effective.

(iii) The system must provide the
participant, within a reasonable time
after the consent is given, a confirma-
tion of the terms (including the form)
of the distribution either on a written
paper document or through an elec-
tronic medium under a system that
satisfies the requirements of paragraph
(£)(1) of this section.

(g) Examples. The provisions of para-
graph (f) of this section are illustrated
by the following examples:

Example 1. (i) A qualified plan (Plan A) per-
mits participants to request distributions by
e-mail. Under Plan A’s system for such
transactions, a participant must enter his or
her account number and personal identifica-
tion number (PIN); this information must
match that in Plan A’s records in order for
the transaction to proceed. If a participant
requests a distribution from Plan A by e-
mail, the plan administrator provides the
participant with a section 411(a)(11) notice
by e-mail. The plan administrator also ad-
vises the participant by e-mail that he or she
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may request the section 411(a)(11) notice on a
written paper document and that, if the par-
ticipant requests the notice on a written
paper document, it will be provided at no
charge. To proceed with the distribution by
e-mail, the participant must acknowledge re-
ceipt, review, and comprehension of the sec-
tion 411(a)(11) notice and must consent to the
distribution within the time required under
section 411(a)(11). Within a reasonable time
after the participant’s consent by e-mail, the
plan administrator, by e-mail, sends con-
firmation of the terms (including the form)
of the distribution to the participant and ad-
vises the participant that he or she may re-
quest the confirmation on a written paper
document that will be provided at no charge.

(ii) In this Example 1, Plan A does not fail
to satisfy the notice or consent requirement
of section 411(a)(11) merely because the no-
tice and consent are provided other than
through written paper documents.

Example 2. (i) Same facts as Example 1, ex-
cept that, instead of sending a confirmation
of the distribution by e-mail, the plan ad-
ministrator, within a reasonable time after
the participant’s consent, sends the partici-
pant an account statement for the period
that includes information reflecting the
terms of the distribution.

(ii) In this Erample 2, Plan A does not fail
to satisfy the consent requirement of section
411(a)(11) merely because the consent is pro-
vided other than through a written paper
document.

Example 3. (i) A qualified plan (Plan B) per-
mits participants to request distributions
through the Plan B web site (Internet or
intranet). Under Plan B’s system for such
transactions, a participant must enter his or
her account number and personal identifica-
tion number (PIN); this information must
match that in Plan B’s records in order for
the transaction to proceed. A participant
may request a distribution from Plan B by
following the applicable instructions on the
Plan B web site. After the participant has re-
quested a distribution, the participant is
automatically shown a page on the web site
containing a section 411(a)(11) notice. Al-
though this page of the web site may be
printed, the page also advises the participant
that he or she may request the section
411(a)(11) notice on a written paper document
by calling a telephone number indicated on
the web page and that, if the participant re-
quests the notice on a written paper docu-
ment, it will be provided at no charge. To
proceed with the distribution by e-mail, the
participant must acknowledge receipt, re-
view, and comprehension of the section
411(a)(11) notice and must consent to the dis-
tribution within the time required under sec-
tion 411(a)(11). The web site requires the par-
ticipant to review and confirm the terms (in-
cluding the form) of the distribution before
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the transaction is completed. After the par-
ticipant has given consent via e-mail, the
Plan B web site confirms the distribution to
the participant and advises the participant
that he or she may request the confirmation
on a written paper document that will be
provided at no charge.

(ii) In this Example 3, Plan B does not fail
to satisfy the notice or consent requirement
of section 411(a)(11) merely because the no-
tice and consent are provided other than
through written paper documents.

Example 4. (i) A qualified plan (Plan C) per-
mits participants to request distributions
through Plan C’s automated telephone sys-
tem. Under Plan C’s system for such trans-
actions, a participant must enter his or her
account number and personal identification
number (PIN); this information must match
that in Plan C’s records in order for the
transaction to proceed. Plan C provides only
the following distribution options: a lump
sum and annual installments over 5, 10, or 20
years. A participant may request a distribu-
tion from Plan C by following the applicable
instructions on the automated telephone
system. After the participant has requested
a distribution, the automated telephone sys-
tem reads the section 411(a)(11) notice to the
participant. The automated telephone sys-
tem also advises the participant that he or
she may request the notice on a written
paper document and that, if the participant
requests the notice on a written paper docu-
ment, it will be provided at no charge. Before
proceeding with the distribution transaction,
the participant must acknowledge receipt,
review, and comprehension of the section
411(a)(11) notice and must consent to the dis-
tribution within the time required under sec-
tion 411(a)(11). The automated telephone sys-
tem requires the participant to review and
confirm the terms (including the form) of
the distribution before the transaction is
completed. After the participant has given
consent, the automated telephone system
confirms the distribution to the participant
and advises the participant that he or she
may request the confirmation on a written
paper document that will be provided at no
charge. Because Plan C has relatively few
and simple distribution options, the provi-
sion of the section 411(a)(11) notice over the
automated telephone system is no less un-
derstandable to the participant than a writ-
ten paper notice.

(ii) In this Example 4, Plan C does not fail
to satisfy the notice or consent requirement
of section 411(a)(11) merely because the no-
tice and consent are provided other than
through written paper documents.

Example 5. (i) Same facts as Example 4, ex-
cept that, pursuant to Plan C’s system for
processing such transactions, a participant
who so requests is transferred to a customer
service representative whose conversation
with the participant is recorded. The cus-
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tomer service representative provides the
section 411(a)(11) notice from a prepared text
and processes the participant’s distribution
in accordance with predetermined instruc-
tions of the plan administrator.

(ii) In this Example 5, Plan C does not fail
to satisfy the notice or consent requirement
of section 411(a)(11) merely because the no-
tice and consent are provided other than
through written paper documents.

Example 6. (i) Same facts as Example 1, ex-
cept that Participant D requested a distribu-
tion by e-mail, then terminated employment
and, following the termination, no longer
has access to e-mail.

(ii) In this Example 6, Plan A does not sat-
isfy the notice or consent requirement of
section 411(a)(11) because the electronic me-
dium through which the notice is provided is
not reasonably accessible to Participant D.
Plan A must provide Participant D the sec-
tion 411(a)(11) notice in a written paper docu-
ment or by an electronic means that is rea-
sonably accessible to Participant D.

[T.D. 8219, 53 FR 31853, Aug. 22, 1988; 53 FR
48534, Dec. 1, 1988, as amended by T.D. 8620, 60
FR 49221, Sept. 22, 1995; T.D. 8796, 63 FR 70011,
Dec. 18, 1998; T.D. 8794, 63 FR 70338, Dec. 21,
1998; T.D. 8873, 656 FR 6006, Feb. 8, 2000; T.D.
8891, 656 FR 44681, 44682, July 19, 2000]

§1.411(b)-1 Accrued benefit require-
ments.

(a) Accrued benefit requirements—(1) In
general. Under section 411(b), for plan
yvears beginning after the applicable ef-
fective date of section 411, rules are
provided for the determination of the
accrued benefit to which a participant
is entitled under a plan. Under a de-
fined contribution plan, a participant’s
accrued benefit is the balance to the
credit of the participant’s account.
Under a defined benefit plan, a partici-
pant’s accrued benefit is his accrued
benefit determined under the plan. A
defined benefit plan is not a qualified
plan unless the method provided by the
plan for determining accrued benefits
satisfies at least one of the alternative
methods (described in paragraph (b) of
this section) for determining accrued
benefits with respect to all active par-
ticipants under the plan. A defined ben-
efit plan may provide that accrued ben-
efits for participants are determined
under more than one plan formula. In
such a case, the accrued benefits under
all such formulas must be aggregated
in order to determine whether or not
the accrued benefits under the plan for
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