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Subpart A—General Provisions

§ 4041.1 Purpose and scope.

This part sets forth the rules and pro-
cedures for terminating a single-em-
ployer plan in a standard or distress
termination under section 4041 of
ERISA, the exclusive means of volun-
tarily terminating a plan.

§ 4041.2 Definitions.

The following terms are defined in
§ 4001.2 of this chapter: affected party,
annuity, benefit liabilities, Code, con-
tributing sponsor, controlled group,
distress termination, distribution date,
EIN, employer, ERISA, guaranteed
benefit, insurer, irrevocable commit-
ment, IRS, mandatory employee con-
tributions, normal retirement age, no-
tice of intent to terminate, PBGC, per-
son, plan administrator, plan year, PN,
single-employer plan, standard termi-
nation, termination date, and title IV
benefit. In addition, for purposes of
this part:

Distress termination notice means the
notice filed with the PBGC pursuant to
§ 4041.45.

Distribution notice means the notice
issued to the plan administrator by the
PBGC pursuant to § 4041.47(c) upon the
PBGC’s determination that the plan
has sufficient assets to pay at least
guaranteed benefits.

Majority owner means, with respect to
a contributing sponsor of a single-em-
ployer plan, an individual who owns,
directly or indirectly, 50 percent or
more (taking into account the con-
structive ownership rules of section
414(b) and (c) of the Code) of—

(1) An unincorporated trade or busi-
ness;

(2) The capital interest or the profits
interest in a partnership; or

(3) Either the voting stock of a cor-
poration or the value of all of the stock
of a corporation.

Notice of noncompliance means a no-
tice issued to a plan administrator by
the PBGC pursuant to § 4041.31 advising
the plan administrator that the re-
quirements for a standard termination
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have not been satisfied and that the
plan is an ongoing plan.

Notice of plan benefits means the no-
tice to each participant and bene-
ficiary required by § 4041.24.

Participant means—
(1) Any individual who is currently in

employment covered by the plan and
who is earning or retaining credited
service under the plan, including any
individual who is considered covered
under the plan for purposes of meeting
the minimum participation require-
ments but who, because of offset or
similar provisions, does not have any
accrued benefits;

(2) Any nonvested individual who is
not currently in employment covered
by the plan but who is earning or re-
taining credited service under the plan;
and

(3) Any individual who is retired or
separated from employment covered by
the plan and who is receiving benefits
under the plan or is entitled to begin
receiving benefits under the plan in the
future, excluding any such individual
to whom an insurer has made an irrev-
ocable commitment to pay all the ben-
efits to which the individual is entitled
under the plan.

Plan benefits means benefit liabilities
determined as of the termination date
(taking into account the rules in
§ 4041.8(a)).

Proposed termination date means the
date specified as such by the plan ad-
ministrator in the notice of intent to
terminate or, if later, in the standard
or distress termination notice.

Residual assets means the plan assets
remaining after all plan benefits and
other liabilities (e.g., PBGC premiums)
of the plan have been satisfied (taking
into account the rules in § 4041.8(b)).

Standard termination notice means the
notice filed with the PBGC pursuant to
§ 4041.25.

State guaranty association means an
association of insurers created by a
State, the District of Columbia, or the
Commonwealth of Puerto Rico to pay
benefits and to continue coverage,
within statutory limits, under life and
health insurance policies and annuity
contracts when an insurer fails.

§ 4041.3 Computation of time; filing
and issuance rules.

(a) Computation of time. In computing
any period of time under this part, the
day of the event from which the period
begins is not counted. The last day of
the period is counted. If the last day
falls on a Saturday, Sunday, or Federal
holiday, the period runs until the end
of the next regular business day. A pro-
posed termination date may be any
day, including a Saturday, Sunday, or
Federal holiday.

(b) Filing with the PBGC. Any docu-
ment to be filed under this part must
be filed with the PBGC in the manner
described in the applicable forms and
instructions package. The document is
deemed filed on the date described in
paragraph (b)(1), (b)(2), (b)(3) or (b)(4) of
this section, as applicable, or such ear-
lier date as is provided in the applica-
ble forms and instructions package.
For purposes of this paragraph (b), in-
formation received by the PBGC on a
weekend or Federal holiday or after
5:00 p.m. on a weekday is considered
filed on the next regular business day.

(1) Filing by mail. If the document is
mailed with the United States Postal
Service by first class mail postage pre-
paid to the PBGC, the document is
filed on—

(i) The date of the legible United
States Postal Service postmark;

(ii) If there is no legible United
States Postal Service postmark, the
date of the legible postmark made by a
private postage meter, provided that
the document is received by the PBGC
not later than the date when a docu-
ment sent by first class mail would or-
dinarily be received if it were post-
marked at the same point of origin by
the United States Postal Service on
the last date prescribed for filing the
document; or

(iii) In any other case, the date that
the plan administrator can establish
the document was deposited in the
mail before the last collection of mail
from the place of deposit.

(2) Filing by commercial delivery serv-
ice. If the document is deposited with a
commercial delivery service, the docu-
ment is filed on the earlier of—

(i) The date that would be considered
the postmark date under section 7502(f)
of the Code; or
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(ii) The date it is deposited for deliv-
ery with the commercial delivery serv-
ice, provided it is received by the PBGC
within two regular business days.

(3) Electronic filings. If the document
is filed electronically, the document is
filed on the date on which it is trans-
mitted electronically to the PBGC,
provided that, if there is reason to be-
lieve the document was not delivered,
the plan administrator promptly refiles
the document in accordance with the
applicable forms and instructions
package.

(4) Other filings. If a filing date is not
established under paragraphs (b)(1)
through (b)(3) of this section, the docu-
ment is filed on the date on which it is
received by the PBGC.

(c) Issuance to other parties. The fol-
lowing rules apply to affected parties
(other than the PBGC). For purposes of
this paragraph (c), a person entitled to
notice under the spin-off/termination
transaction rules of §§ 4041.23(c) or
4041.24(f) is treated as an affected
party.

(1) Permissible methods of issuance. The
plan administrator must issue any no-
tice to an affected party individually—

(i) By hand delivery;
(ii) By first-class mail or commercial

delivery service to the affected party’s
last known address; or

(iii) By electronic means reasonably
calculated to ensure actual receipt by
the affected party.

(2) Date of issuance. Any notice is
deemed issued to an affected party on
the date on which it is—

(i) Handed to the affected party;
(ii) Deposited in the mail;
(iii) Deposited with a commercial de-

livery service; or
(iv) Transmitted electronically to

the affected party, provided that, if
there is reason to believe the notice
was not delivered, the plan adminis-
trator promptly reissues the notice in
accordance with the applicable forms
and instructions package.

(3) Omission of affected parties. The
failure to issue any notice to an af-
fected party (other than any employee
organization) within the specified time
period will not cause the notice to be
untimely if—

(i) After-discovered affected parties.
The plan administrator could not rea-

sonably have been expected to know of
the affected party, and issues the no-
tice promptly after discovering the af-
fected party;

(ii) De minimis administrative errors.
The failure was due to administrative
error involving only a de minimis per-
centage of affected parties, and the
plan administrator issues the notice to
each such affected party promptly
after discovering the error; or

(iii) Unlocated participants. The plan
administrator could not locate the af-
fected party after making reasonable
efforts, and issues the notice promptly
in the event the affected party is lo-
cated.

(4) Deceased participants. In the case
of a deceased participant, the plan ad-
ministrator need not issue a notice to
the participant’s estate if the estate is
not entitled to a distribution.

(5) Form of notices to affected parties.
All notices to affected parties must be
readable and written in a manner cal-
culated to be understood by the aver-
age plan participant. The plan adminis-
trator may provide additional informa-
tion with a notice only if the informa-
tion is not misleading.

(6) Foreign languages. The plan ad-
ministrator of a plan that (as of the
proposed termination date) covers the
numbers or percentages in § 2520.104b–
10(e) of this title of participants lit-
erate only in the same non-English lan-
guage must, for any notice to affected
parties—

(i) Include a prominent legend in that
common non-English language advis-
ing them how to obtain assistance in
understanding the notice; or

(ii) Provide the notice in that com-
mon non-English language to those af-
fected parties literate only in that lan-
guage.

§ 4041.4 Disaster relief.

When the President of the United
States declares that, under the Dis-
aster Relief Act (42 U.S.C. 5121, 5122(2),
5141(b)), a major disaster exists, the Ex-
ecutive Director of the PBGC (or his or
her designee) may, by issuing one or
more notices of disaster relief, extend
by up to 180 days any due date under
this part.
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§ 4041.5 Record retention and avail-
ability.

(a) Retention requirement. (1) Persons
subject to requirement. Each contrib-
uting sponsor and the plan adminis-
trator of a plan terminating in a stand-
ard termination, or in a distress termi-
nation that closes out in accordance
with § 4041.50, must maintain all
records necessary to demonstrate com-
pliance with section 4041 of ERISA and
this part. A record may be maintained
in any format that reasonably ensures
the integrity of the original informa-
tion and that allows the record to be
converted to hardcopy if necessary
under paragraph (b) of this section. If a
contributing sponsor or the plan ad-
ministrator maintains information in
accordance with this paragraph (a)(1),
the other(s) need not maintain that in-
formation.

(2) Retention period. The records de-
scribed in paragraph (a)(1) of this sec-
tion must be preserved for six years
after the date when the post-distribu-
tion certification under this part is
filed with the PBGC.

(b) Availability of records. The contrib-
uting sponsor or plan administrator
must make all records needed to deter-
mine compliance with section 4041 of
ERISA and this part available to the
PBGC upon request for inspection and
photocopying, and must submit such
records to the PBGC within 30 days
after the date of a written request by
the PBGC or by a later date specified
therein. Unless the PBGC agrees to a
different format, records must be sub-
mitted in hardcopy.

§ 4041.6 Effect of failure to provide re-
quired information.

If a plan administrator fails to pro-
vide any information required under
this part within the specified time
limit, the PBGC may assess a penalty
under section 4071 of ERISA of up to
$1,100 a day for each day that the fail-
ure continues. The PBGC may also pur-
sue any other equitable or legal rem-
edies available to it under the law, in-
cluding, if appropriate, the issuance of
a notice of noncompliance under
§ 4041.31.

§ 4041.7 Challenges to plan termi-
nation under collective bargaining
agreement.

(a) Suspension upon formal challenge to
termination (1) Notice of formal challenge.
(i) If the PBGC is advised, before its re-
view period under § 4041.26(a) ends, or
before issuance of a notice of inability
to determine sufficiency or a distribu-
tion notice under § 4041.47(b) or (c), that
a formal challenge to the termination
has been initiated as described in para-
graph (c) of this section, the PBGC will
suspend the termination proceeding
and so advise the plan administrator in
writing.

(ii) If the PBGC is advised of a chal-
lenge described in paragraph (a)(1)(i) of
this section after the time specified
therein, the PBGC may suspend the
termination proceeding and will so ad-
vise the plan administrator in writing.

(2) Standard terminations. During any
period of suspension in a standard ter-
mination —

(i) The running of all time periods
specified in ERISA or this part rel-
evant to the termination will be sus-
pended; and

(ii) The plan administrator must
comply with the prohibitions in
§ 4041.22.

(3) Distress terminations. During any
period of suspension in a distress ter-
mination —

(i) The issuance by the PBGC of any
notice of inability to determine suffi-
ciency or distribution notice will be
stayed or, if any such notice was pre-
viously issued, its effectiveness will be
stayed;

(ii) The plan administrator must
comply with the prohibitions in
§ 4041.42; and

(iii) The plan administrator must file
a distress termination notice with the
PBGC pursuant to § 4041.45.

(b) Existing collective bargaining agree-
ment. For purposes of this section, an
existing collective bargaining agree-
ment means a collective bargaining
agreement that has not been made in-
operative by a judicial ruling and, by
its terms, either has not expired or is
extended beyond its stated expiration
date because neither of the collective
bargaining parties took the required
action to terminate it. When a collec-
tive bargaining agreement no longer
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meets these conditions, it ceases to be
an ‘‘existing collective bargaining
agreement,’’ whether or not any or all
of its terms may continue to apply by
operation of law.

(c) Formal challenge to termination. A
formal challenge to a plan termination
asserting that the termination would
violate the terms and conditions of an
existing collective bargaining agree-
ment is initiated when —

(1) Any procedure specified in the
collective bargaining agreement for re-
solving disputes under the agreement
commences; or

(2) Any action before an arbitrator,
administrative agency or board, or
court under applicable labor-manage-
ment relations law commences.

(d) Resolution of challenge. Imme-
diately upon the final resolution of the
challenge, the plan administrator must
notify the PBGC in writing of the out-
come of the challenge, provide the
PBGC with a copy of any award or
order, and, if the validity of the pro-
posed termination has been upheld, ad-
vise the PBGC whether the proposed
termination is to proceed. The final
resolution ends the suspension period
under paragraph (a) of this section.

(1) Challenge sustained. If the final
resolution is that the proposed termi-
nation violates an existing collective
bargaining agreement, the PBGC will
dismiss the termination proceeding, all
actions taken to effect the plan termi-
nation will be null and void, and the
plan will be an ongoing plan. In this
event, in a distress termination,
§ 4041.42(d) will apply as of the date of
the dismissal by the PBGC.

(2) Termination sustained. If the final
resolution is that the proposed termi-
nation does not violate an existing col-
lective bargaining agreement and the
plan administrator has notified the
PBGC that the termination is to pro-
ceed, the PBGC will reactivate the ter-
mination proceeding by sending a writ-
ten notice thereof to the plan adminis-
trator, and —

(i) The termination proceeding will
continue from the point where it was
suspended;

(ii) All actions taken to effect the
termination before the suspension will
be effective;

(iii) Any time periods that were sus-
pended will resume running from the
date of the PBGC’s notice of the reac-
tivation of the proceeding;

(iv) Any time periods that had fewer
than 15 days remaining will be ex-
tended to the 15th day after the date of
the PBGC’s notice, or such later date
as the PBGC may specify; and

(v) In a distress termination, the
PBGC will proceed to issue a notice of
inability to determine sufficiency or a
distribution notice (or reactivate any
such notice stayed under paragraph
(a)(3) of this section), either with or
without first requesting updated infor-
mation from the plan administrator
pursuant to § 4041.45(c).

(e) Final resolution of challenge. A for-
mal challenge to a proposed termi-
nation is finally resolved when—

(1) The parties involved in the chal-
lenge enter into a settlement that re-
solves the challenge;

(2) A final award, administrative de-
cision, or court order is issued that is
not subject to review or appeal; or

(3) A final award, administrative de-
cision, or court order is issued that is
not appealed, or review or enforcement
of which is not sought, within the time
for filing an appeal or requesting re-
view or enforcement.

(f) Involuntary termination by the
PBGC. Notwithstanding any other pro-
vision of this section, the PBGC retains
the authority in any case to initiate a
plan termination in accordance with
the provisions of section 4042 of ERISA.

§ 4041.8 Post-termination amendments.
(a) Plan benefits. A participant’s or

beneficiary’s plan benefits are deter-
mined under the plan’s provisions in ef-
fect on the plan’s termination date.
Notwithstanding the preceding sen-
tence, an amendment that is adopted
after the plan’s termination date is
taken into account with respect to a
participant’s or beneficiary’s plan ben-
efits to the extent the amendment—

(1) Does not decrease the value of the
participant’s or beneficiary’s plan ben-
efits under the plan’s provisions in ef-
fect on the termination date; and

(2) Does not eliminate or restrict any
form of benefit available to the partici-
pant or beneficiary on the plan’s termi-
nation date.
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(b) Residual assets. In a plan in which
participants or beneficiaries will re-
ceive some or all of the plan’s residual
assets based on an allocation formula,
the amount of the plan’s residual as-
sets and each participant’s or bene-
ficiary’s share thereof is determined
under the plan’s provisions in effect on
the plan’s termination date. Notwith-
standing the preceding sentence, an
amendment adopted after the plan’s
termination date is taken into account
with respect to a participant’s or bene-
ficiary’s allocation of residual assets to
the extent the amendment does not de-
crease the value of the participant’s or
beneficiary’s allocation of residual as-
sets under the plan’s provisions in ef-
fect on the termination date.

(c) Permitted decreases. For purposes
of this section, an amendment shall
not be treated as decreasing the value
of a participant’s or beneficiary’s plan
benefits or allocation of residual assets
to the extent—

(1) The decrease is necessary to meet
a qualification requirement under sec-
tion 401 of the Code;

(2) The participant’s or beneficiary’s
allocation of residual assets is paid in
the form of an increase in the partici-
pant’s or beneficiary’s plan benefits; or

(3) The decrease is offset by assets
that would otherwise revert to the con-
tributing sponsor or by additional con-
tributions.

(d) Distress terminations. In the case of
a distress termination, a participant’s
or beneficiary’s benefit liabilities are
determined as of the termination date
in the same manner as plan benefits
under this section.

Subpart B—Standard Termination
Process

§ 4041.21 Requirements for a standard
termination.

(a) Notice and distribution require-
ments. A standard termination is valid
if the plan administrator—

(1) Issues a notice of intent to termi-
nate to all affected parties (other than
the PBGC) in accordance with § 4041.23;

(2) Issues notices of plan benefits to
all affected parties entitled to plan
benefits in accordance with § 4041.24;

(3) Files a standard termination no-
tice with the PBGC in accordance with
§ 4041.25;

(4) Distributes the plan’s assets in
satisfaction of plan benefits in accord-
ance with § 4041.28(a) and (c); and

(5) In the case of a spin-off/termi-
nation transaction (as defined in
§ 4041.23(c)), issues the notices required
by § 4041.23(c), § 4041.24(f), and
§ 4041.27(a)(2) in accordance with such
sections.

(b) Plan sufficiency. (1) Commitment to
make plan sufficient. A contributing
sponsor of a plan or any other member
of the plan’s controlled group may
make a commitment to contribute any
additional sums necessary to enable
the plan to satisfy plan benefits in ac-
cordance with § 4041.28. A commitment
will be valid only if—

(i) It is made to the plan;
(ii) It is in writing, signed by the con-

tributing sponsor or controlled group
member(s); and

(iii) In any case in which the person
making the commitment is the subject
of a bankruptcy liquidation or reorga-
nization proceeding, as described in
§ 4041.41(c)(1) or (c)(2), the commitment
is approved by the court before which
the liquidation or reorganization pro-
ceeding is pending or a person not in
bankruptcy unconditionally guaran-
tees to meet the commitment at or be-
fore the time distribution of assets is
required.

(2) Alternative treatment of majority
owner’s benefit. A majority owner may
elect to forgo receipt of his or her plan
benefits to the extent necessary to en-
able the plan to satisfy all other plan
benefits in accordance with § 4041.28.
Any such alternative treatment of the
majority owner’s plan benefits is valid
only if—

(i) The majority owner’s election is
in writing;

(ii) In any case in which the plan
would require the spouse of the major-
ity owner to consent to distribution of
the majority owner’s receipt of his or
her plan benefits in a form other than
a qualified joint and survivor annuity,
the spouse consents in writing to the
election;

(iii) The majority owner makes the
election and the spouse consents dur-
ing the time period beginning with the
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date of issuance of the first notice of
intent to terminate and ending with
the date of the last distribution; and

(iv) Neither the majority owner’s
election nor the spouse’s consent is in-
consistent with a qualified domestic
relations order (as defined in section
206(d)(3) of ERISA).

§ 4041.22 Administration of plan dur-
ing pendency of termination proc-
ess.

(a) In general. A plan administrator
may distribute plan assets in connec-
tion with the termination of the plan
only in accordance with the provisions
of this part. From the first day the
plan administrator issues a notice of
intent to terminate to the last day of
the PBGC’s review period under
§ 4041.26(a), the plan administrator
must continue to carry out the normal
operations of the plan. During that
time period, except as provided in para-
graph (b) of this section, the plan ad-
ministrator may not—

(1) Purchase irrevocable commit-
ments to provide any plan benefits; or

(2) Pay benefits attributable to em-
ployer contributions, other than death
benefits, in any form other than an an-
nuity.

(b) Exception. The plan administrator
may pay benefits attributable to em-
ployer contributions either through
the purchase of irrevocable commit-
ments or in a form other than an annu-
ity if—

(1) The participant has separated
from active employment or is other-
wise permitted under the Code to re-
ceive the distribution;

(2) The distribution is consistent
with prior plan practice; and

(3) The distribution is not reasonably
expected to jeopardize the plan’s suffi-
ciency for plan benefits.

§ 4041.23 Notice of intent to terminate.
(a) Notice requirement. (1) In general.

At least 60 days and no more than 90
days before the proposed termination
date, the plan administrator must
issue a notice of intent to terminate to
each person (other than the PBGC)
that is an affected party as of the pro-
posed termination date. In the case of
a beneficiary of a deceased participant
or an alternate payee, the plan admin-

istrator must issue a notice of intent
to terminate promptly to any person
that becomes an affected party after
the proposed termination date and on
or before the distribution date.

(2) Early issuance of NOIT. The PBGC
may consider a notice of intent to ter-
minate to be timely under paragraph
(a)(1) of this section if the notice was
early by a de minimis number of days
and the PBGC finds that the early
issuance was the result of administra-
tive error.

(b) Contents of notice. The PBGC’s
standard termination forms and in-
structions package includes a model
notice of intent to terminate. The no-
tice of intent to terminate must in-
clude —

(1) Identifying information. The name
and PN of the plan, the name and EIN
of each contributing sponsor, and the
name, address, and telephone number
of the person who may be contacted by
an affected party with questions con-
cerning the plan’s termination;

(2) Intent to terminate plan. A state-
ment that the plan administrator in-
tends to terminate the plan in a stand-
ard termination as of a specified pro-
posed termination date and will notify
the affected party if the proposed ter-
mination date is changed to a later
date or if the termination does not
occur;

(3) Sufficiency requirement. A state-
ment that, in order to terminate in a
standard termination, plan assets must
be sufficient to provide all plan bene-
fits under the plan;

(4) Cessation of accruals. A statement
(as applicable) that—

(i) Benefit accruals will cease as of
the termination date, but will continue
if the plan does not terminate;

(ii) A plan amendment has been
adopted under which benefit accruals
will cease, in accordance with section
204(h) of ERISA, as of the proposed ter-
mination date or a specified date be-
fore the proposed termination date,
whether or not the plan is terminated;
or

(iii) Benefit accruals ceased, in ac-
cordance with section 204(h) of ERISA,
as of a specified date before the notice
of intent to terminate was issued;
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(5) Annuity information. If required
under § 4041.27, the annuity information
described therein;

(6) Benefit information. A statement
that each affected party entitled to
plan benefits will receive a written no-
tification regarding his or her plan
benefits;

(7) Summary plan description. A state-
ment as to how an affected party enti-
tled to receive the latest updated sum-
mary plan description under section
104(b) of ERISA can obtain it.

(8) Continuation of monthly benefits.
For persons who are, as of the proposed
termination date, in pay status, a
statement (as applicable) —

(i) That their monthly (or other peri-
odic) benefit amounts will not be af-
fected by the plan’s termination; or

(ii) Explaining how their monthly (or
other periodic) benefit amounts will be
affected under plan provisions); and

(9) Extinguishment of guarantee. A
statement that after plan assets have
been distributed in full satisfaction of
all plan benefits under the plan with
respect to a participant or a bene-
ficiary of a deceased participant, either
by the purchase of irrevocable commit-
ments (annuity contracts) or by an al-
ternative form of distribution provided
for under the plan, the PBGC no longer
guarantees that participant’s or bene-
ficiary’s plan benefits.

(c) Spin-off/termination transactions. In
the case of a transaction in which a
single defined benefit plan is split into
two or more plans and there is a rever-
sion of residual assets to an employer
upon the termination of one or more
but fewer than all of the resulting
plans (a ‘‘spin-off/termination trans-
action’’), the plan administrator must,
within the time period specified in
paragraph (a) of this section, provide a
notice describing the transaction to all
participants, beneficiaries of deceased
participants, and alternate payees in
the original plan who are, as of the pro-
posed termination date, covered by an
ongoing plan.

§ 4041.24 Notices of plan benefits.
(a) Notice requirement. The plan ad-

ministrator must, no later than the
time the plan administrator files the
standard termination notice with the
PBGC, issue a notice of plan benefits to

each person (other than the PBGC and
any employee organization) who is an
affected party as of the proposed termi-
nation date. In the case of a bene-
ficiary of a deceased participant or an
alternate payee, the plan adminis-
trator must issue a notice of plan bene-
fits promptly to any person that be-
comes an affected party after the pro-
posed termination date and on or be-
fore the distribution date.

(b) Contents of notice. The plan admin-
istrator must include in each notice of
plan benefits—

(1) The name and PN of the plan, the
name and EIN of each contributing
sponsor, and the name, address, and
telephone number of an individual who
may be contacted to answer questions
concerning plan benefits;

(2) The proposed termination date
given in the notice of intent to termi-
nate and any extended proposed termi-
nation date under § 4041.25(b);

(3) If the amount of plan benefits set
forth in the notice is an estimate, a
statement that the amount is an esti-
mate and that plan benefits paid may
be greater than or less than the esti-
mate;

(4) Except in the case of an affected
party in pay status for more than one
year as of the proposed termination
date—

(i) The personal data (if available)
needed to calculate the affected party’s
plan benefits, along with a statement
requesting that the affected party
promptly correct any information he
or she believes to be incorrect; and

(ii) If any of the personal data needed
to calculate the affected party’s plan
benefits is not available, the best avail-
able data, along with a statement in-
forming the affected party of the data
not available and affording him or her
the opportunity to provide it; and

(5) The information in paragraphs (c)
through (e) of this section, as applica-
ble.

(c) Benefits of persons in pay status.
For an affected party in pay status as
of the proposed termination date, the
plan administrator must include in the
notice of plan benefits —

(1) The amount and form of the par-
ticipant’s or beneficiary’s plan benefits
payable as of the proposed termination
date;
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(2) The amount and form of plan ben-
efits, if any, payable to a beneficiary
upon the participant’s death and the
name of the beneficiary; and

(3) The amount and date of any in-
crease or decrease in the benefit sched-
uled to occur (or that has already oc-
curred) after the proposed termination
date and an explanation of the increase
or decrease, including, where applica-
ble, a reference to the pertinent plan
provision.

(d) Benefits of persons with valid elec-
tions or de minimis benefits. For an af-
fected party who, as of the proposed
termination date, has validly elected a
form and starting date with respect to
plan benefits not yet in pay status, or
with respect to whom the plan admin-
istrator has determined that a non-
consensual lump sum distribution will
be made, the plan administrator must
include in the notice of plan benefits—

(1) The amount and form of the per-
son’s plan benefits payable as of the
projected benefit starting date, and
what that date is;

(2) The information in paragraphs
(c)(2) and (c)(3) of this section;

(3) If the plan benefits will be paid in
any form other than a lump sum and
the age at which, or form in which, the
plan benefits will be paid differs from
the normal retirement benefit—

(i) The age or form stated in the plan;
and

(ii) The age or form adjustment fac-
tors; and

(4) If the plan benefits will be paid in
a lump sum —

(i) An explanation of when a lump
sum may be paid without the consent
of the participant or the participant’s
spouse;

(ii) A description of the mortality
table used to convert to the lump sum
benefit (e.g., the mortality table pub-
lished by the IRS in Revenue Ruling
95–6, 1995–1 C.B. 80) and a reference to
the pertinent plan provisions;

(iii) A description of the interest rate
to be used to convert to the lump sum
benefit (e.g., the 30-year Treasury rate
for the third month before the month
in which the lump sum is distributed),
a reference to the pertinent plan provi-
sion, and (if known) the applicable in-
terest rate;

(iv) An explanation of how interest
rates are used to calculate lump sums;

(v) A statement that the use of a
higher interest rate results in a small-
er lump sum amount; and

(vi) A statement that the applicable
interest rate may change before the
distribution date.

(e) Benefits of all other persons not in
pay status. For any other affected party
not described in paragraph (c) or (d) of
this section (or described therein only
with respect to a portion of the af-
fected party’s plan benefits), the plan
administrator must include in the no-
tice of plan benefits—

(1) The amount and form of the per-
son’s plan benefits payable at normal
retirement age in any one form per-
mitted under the plan;

(2) Any alternative benefit forms, in-
cluding those payable to a beneficiary
upon the person’s death either before
or after benefits commence;

(3) If the person is or may become en-
titled to a benefit that would be pay-
able before normal retirement age, the
amount and form of benefit that would
be payable at the earliest benefit com-
mencement date (or, if more than one
such form is payable at the earliest
benefit commencement date, any one
of those forms) and whether the benefit
commencing on such date would be
subject to future reduction; and

(4) If the plan benefits may be paid in
a lump sum, the information in para-
graph (d)(4) of this section.

(f) Spin-off/termination transactions. In
the case of a spin-off/termination
transaction (as defined in § 4041.23(c)),
the plan administrator must, no later
than the time the plan administrator
files the standard termination notice
for any terminating plan, provide all
participants, beneficiaries of deceased
participants, and alternate payees in
the original plan who are (as of the
proposed termination date) covered by
an ongoing plan with a notice of plan
benefits containing the information in
paragraphs (b) through (e) of this sec-
tion.

§ 4041.25 Standard termination notice.

(a) Notice requirement. The plan ad-
ministrator must file with the PBGC a
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standard termination notice, con-
sisting of the PBGC Form 500, com-
pleted in accordance with the instruc-
tions thereto, on or before the 180th
day after the proposed termination
date.

(b) Change of proposed termination
date. The plan administrator may, in
the standard termination notice, select
a proposed termination date that is
later than the date specified in the no-
tice of intent to terminate, provided it
is not later than 90 days after the ear-
liest date on which a notice of intent
to terminate was issued to any affected
party.

(c) Request for IRS determination letter.
To qualify for the distribution deadline
in § 4041.28(a)(1)(ii), the plan adminis-
trator must submit to the IRS a valid
request for a determination of the
plan’s qualification status upon termi-
nation (‘‘determination letter’’) by the
time the standard termination notice
is filed.

§ 4041.26 PBGC review of standard ter-
mination notice.

(a) Review period. (1) In general. The
PBGC will notify the plan adminis-
trator in writing of the date on which
it received a complete standard termi-
nation notice at the address provided
in the PBGC’s standard termination
forms and instructions package. If the
PBGC does not issue a notice of non-
compliance under § 4041.31 during its 60-
day review period following such date,
the plan administrator must proceed to
close out the plan in accordance with
§ 4041.28.

(2) Extension of review period. The
PBGC and the plan administrator may,
before the expiration of the PBGC re-
view period in paragraph (a)(1) of this
section, agree in writing to extend that
period.

(b) If standard termination notice is in-
complete. (1) For purposes of timely filing.
If the standard termination notice is
incomplete, the PBGC may, based on
the nature and extent of the omission,
provide the plan administrator an op-
portunity to complete the notice. In
such a case, the standard termination
notice will be deemed to have been
complete as of the date when originally
filed for purposes of § 4041.25(a), pro-
vided the plan administrator provides

the missing information by the later
of—

(i) The 180th day after the proposed
termination date; or

(ii) The 30th day after the date of the
PBGC notice that the filing was incom-
plete.

(2) For purposes of PBGC review period.
If the standard termination notice is
completed under paragraph (b)(1) of
this section, the PBGC will determine
whether the notice will be deemed to
have been complete as of the date when
originally filed for purposes of deter-
mining when the PBGC’s review period
begins under § 4041.26(a)(1).

(c) Additional information. (1) Deadline
for providing additional information. The
PBGC may in any case require the sub-
mission of additional information rel-
evant to the termination proceeding.
Any such additional information be-
comes part of the standard termination
notice and must be submitted within 30
days after the date of a written request
by the PBGC, or within a different
time period specified therein. The
PBGC may in its discretion shorten the
time period where it determines that
the interests of the PBGC or partici-
pants may be prejudiced by a delay in
receipt of the information.

(2) Effect on termination proceeding. A
request for additional information will
suspend the running of the PBGC’s 60-
day review period. The review period
will begin running again on the day the
required information is received and
continue for the greater of—

(i) The number of days remaining in
the review period; or

(ii) Five regular business days.

§ 4041.27 Notice of annuity informa-
tion.

(a) Notice requirement. (1) In general.
The plan administrator must provide
notices in accordance with this section
to each affected party entitled to plan
benefits other than an affected party
whose plan benefits will be distributed
in the form of a nonconsensual lump
sum.

(2) Spin-off/termination transactions.
The plan administrator must provide
the information in paragraph (d) of this
section to a person entitled to notice
under §§ 4041.23(c) or 4041.24(f), at the

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00745 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



746

29 CFR Ch. XL (7–1–01 Edition)§ 4041.27

same time and in the same manner as
required for an affected party.

(b) Content of notice. The plan admin-
istrator must include, as part of the
notice of intent to terminate—

(1) Identity of insurers. The name and
address of the insurer or insurers from
whom (if known), or (if not) from
among whom, the plan administrator
intends to purchase irrevocable com-
mitments (annuity contracts);

(2) Change in identity of insurers. A
statement that if the plan adminis-
trator later decides to select a dif-
ferent insurer, affected parties will re-
ceive a supplemental notice no later
than 45 days before the distribution
date; and

(3) State guaranty association coverage
information. A statement informing the
affected party—

(i) That once the plan distributes a
benefit in the form of an annuity pur-
chased from an insurance company, the
insurance company takes over the re-
sponsibility for paying that benefit;

(ii) That all states, the District of
Columbia, and the Commonwealth of
Puerto Rico have established ‘‘guar-
anty associations’’ to protect policy
holders in the event of an insurance
company’s financial failure;

(iii) That a guaranty association is
responsible for all, part, or none of the
annuity if the insurance company can-
not pay;

(iv) That each guaranty association
has dollar limits on the extent of its
guaranty coverage, along with a gen-
eral description of the applicable dollar
coverage limits;

(v) That in most cases the policy
holder is covered by the guaranty asso-
ciation for the state where he or she
lives at the time the insurance com-
pany fails to pay; and

(vi) How to obtain the addresses and
telephone numbers of guaranty asso-
ciation offices from the PBGC (as de-
scribed in the applicable forms and in-
structions package).

(c) Where insurer(s) not known. (1) Ex-
tension of deadline for notice. If the iden-
tity-of-insurer information in para-
graph (b)(1) of this section is not
known at the time the plan adminis-
trator is required to provide it to an af-
fected party as part of a notice of in-
tent to terminate, the plan adminis-

trator must instead provide it in a sup-
plemental notice under paragraph (d)
of this section.

(2) Alternative NOIT information. A
plan administrator that qualifies for
the extension in paragraph (c)(1) of this
section with respect to a notice of in-
tent to terminate must include therein
(in lieu of the information in paragraph
(b) of this section) a statement that—

(i) Irrevocable commitments (annu-
ity contracts) may be purchased from
an insurer to provide some or all of the
benefits under the plan;

(ii) The insurer or insurers have not
yet been identified; and

(iii) Affected parties will be notified
at a later date (but no later than 45
days before the distribution date) of
the name and address of the insurer or
insurers from whom (if known), or (if
not) from among whom, the plan ad-
ministrator intends to purchase irrev-
ocable commitments (annuity con-
tracts).

(d) Supplemental notice. The plan ad-
ministrator must provide a supple-
mental notice to an affected party in
accordance with this paragraph (d) if
the plan administrator did not pre-
viously notify the affected party of the
identity of insurer(s) or, after having
previously notified the affected party
of the identity of insurer(s), decides to
select a different insurer. A failure to
provide a required supplemental notice
to an affected party will be deemed to
be a failure to comply with the notice
of intent to terminate requirements.

(1) Deadline for supplemental notice.
The deadline for issuing the supple-
mental notice is 45 days before the af-
fected party’s distribution date (or, in
the case of an employee organization,
45 days before the earliest distribution
date for any affected party that it rep-
resents).

(2) Content of supplemental notice. The
supplemental notice must include—

(i) The identity-of-insurer informa-
tion in paragraph (b)(1) of this section;

(ii) The information regarding
change of identity of insurer(s) in para-
graph (b)(2) of this section; and

(iii) Unless the state guaranty asso-
ciation coverage information in para-
graph (b)(3) of this section was pre-
viously provided to the affected party,
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such information and the extinguish-
ment-of-guarantee information in
§ 4041.23(b)(9).

§ 4041.28 Closeout of plan.
(a) Distribution deadline. (1) In general.

Unless a notice of noncompliance is
issued under § 4041.31(a), the plan ad-
ministrator must complete the dis-
tribution of plan assets in satisfaction
of plan benefits (through priority cat-
egory 6 under section 4044 of ERISA
and part 4044 of this chapter) by the
later of—

(i) 180 days after the expiration of the
PBGC’s 60-day (or extended) review pe-
riod under § 4041.26(a); or

(ii) If the plan administrator meets
the requirements of § 4041.25(c), 120 days
after receipt of a favorable determina-
tion from the IRS.

(2) Revocation of notice of noncompli-
ance. If the PBGC revokes a notice of
noncompliance issued under § 4041.31(a),
the distribution deadline is extended
until the 180th day after the date of the
revocation.

(b) Assets insufficient to satisfy plan
benefits. If, at the time of any distribu-
tion, the plan administrator deter-
mines that plan assets are not suffi-
cient to satisfy all plan benefits (with
assets determined net of other liabil-
ities, including PBGC premiums), the
plan administrator may not make any
further distribution of assets to effect
the plan’s termination and must
promptly notify the PBGC.

(c) Method of distribution. (1) In gen-
eral. The plan administrator must, in
accordance with all applicable require-
ments under the Code and ERISA, dis-
tribute plan assets in satisfaction of all
plan benefits by purchase of an irrev-
ocable commitment from an insurer or
in another permitted form.

(2) Lump sum calculations. In the ab-
sence of evidence establishing that an-
other date is the ‘‘annuity starting
date’’ under the Code, the distribution
date is the ‘‘annuity starting date’’ for
purposes of—

(i) Calculating the present value of
plan benefits that may be provided in a
form other than by purchase of an ir-
revocable commitment from an insurer
(e.g., in selecting the interest rate(s) to
be used to value a lump sum distribu-
tion); and

(ii) Determining whether plan bene-
fits will be paid in such other form.

(3) Selection of insurer. In the case of
plan benefits that will be provided by
purchase of an irrevocable commit-
ment from an insurer, the plan admin-
istrator must select the insurer in ac-
cordance with the fiduciary standards
of Title I of ERISA.

(4) Participating annuity contracts. In
the case of a plan in which any residual
assets will be distributed to partici-
pants, a participating annuity contract
may be purchased to satisfy the re-
quirement that annuities be provided
by the purchase of irrevocable commit-
ments only if the portion of the price
of the contract that is attributable to
the participation feature—

(i) Is not taken into account in deter-
mining the amount of residual assets;
and

(ii) Is not paid from residual assets
allocable to participants.

(5) Missing participants. The plan ad-
ministrator must distribute plan bene-
fits to missing participants in accord-
ance with part 4050.

(d) Provision of annuity contract. If
plan benefits are provided through the
purchase of irrevocable commitments—

(1) Either the plan administrator or
the insurer must, within 30 days after
it is available, provide each participant
and beneficiary with a copy of the an-
nuity contract or certificate showing
the insurer’s name and address and
clearly reflecting the insurer’s obliga-
tion to provide the participant’s or
beneficiary’s plan benefits; and

(2) If such a contract or certificate is
not provided to the participant or ben-
eficiary by the date on which the post-
distribution certification is required to
be filed in order to avoid the assess-
ment of penalties under § 4041.29(b), the
plan administrator must, no later than
that date, provide the participant and
beneficiary with a notice that in-
cludes—

(i) A statement that the obligation
for providing the participant’s or bene-
ficiary’s plan benefits has transferred
to the insurer;

(ii) The name and address of the in-
surer;

(iii) The name, address, and tele-
phone number of the person designated
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by the insurer to answer questions con-
cerning the annuity; and

(iv) A statement that the participant
or beneficiary will receive from the
plan administrator or insurer a copy of
the annuity contract or a certificate
showing the insurer’s name and address
and clearly reflecting the insurer’s ob-
ligation to provide the participant’s or
beneficiary’s plan benefits.

§ 4041.29 Post-distribution certifi-
cation.

(a) Deadline. Within 30 days after the
last distribution date for any affected
party, the plan administrator must file
with the PBGC a post-distribution cer-
tification consisting of the PBGC Form
501, completed in accordance with the
instructions thereto.

(b) Assessment of penalties. The PBGC
will assess a penalty for late filing of a
post-distribution certification only to
the extent the certification is filed
more than 90 days after the distribu-
tion deadline (including extensions)
under § 4041.28(a).

§ 4041.30 Requests for deadline exten-
sions.

(a) In general. The PBGC may in its
discretion extend a deadline for taking
action under this subpart to a later
date. The PBGC will grant such an ex-
tension where it finds compelling rea-
sons why it is not administratively fea-
sible for the plan administrator (or
other persons acting on behalf of the
plan administrator) to take the action
until the later date and the delay is
brief. The PBGC will consider—

(1) The length of the delay; and
(2) Whether ordinary business care

and prudence in attempting to meet
the deadline is exercised.

(b) Time of extension request. Any re-
quest for an extension under paragraph
(a) of this section that is filed later
than the 15th day before the applicable
deadline must include a justification
for not filing the request earlier.

(c) IRS determination letter requests.
Any request for an extension under
paragraph (a) of this section of the
deadline in § 4041.25(c) for submitting a
determination letter request to the
IRS (in order to qualify for the dis-
tribution deadline in § 4041.28(a)(1)(ii))
will be deemed to be granted unless the

PBGC notifies the plan administrator
otherwise within 60 days after receipt
of the request (or, if later, by the end
of the PBGC’s review period under
§ 4041.26(a)). The PBGC will notify the
plan administrator in writing of the
date on which it receives such request.

(d) Statutory deadlines not extendable.
The PBGC will not—

(1) Pre-distribution deadlines. (i) Ex-
tend the 60-day time limit under
§ 4041.23(a) for issuing the notice of in-
tent to terminate; or

(ii) Waive the requirement in
§ 4041.24(a) that the notice of plan bene-
fits be issued by the time the plan ad-
ministrator files the standard termi-
nation notice with the PBGC; or

(2) Post-distribution deadlines. Extend
the deadline under § 4041.29(a) for filing
the post-distribution certification.
However, the PBGC will assess a pen-
alty for late filing of a post-distribu-
tion certification only under the cir-
cumstances described in § 4041.29(b).

§ 4041.31 Notice of noncompliance.
(a) Failure to meet pre-distribution re-

quirements. (1) In general. Except as pro-
vided in paragraphs (a)(2) and (c) of
this section, the PBGC will issue a no-
tice of noncompliance within the 60-
day (or extended) time period pre-
scribed by § 4041.26(a) whenever it de-
termines that—

(i) The plan administrator failed to
issue the notice of intent to terminate
to all affected parties (other than the
PBGC) in accordance with § 4041.23;

(ii) The plan administrator failed to
issue notices of plan benefits to all af-
fected parties entitled to plan benefits
in accordance with § 4041.24;

(iii) The plan administrator failed to
file the standard termination notice in
accordance with § 4041.25;

(iv) As of the distribution date pro-
posed in the standard termination no-
tice, plan assets will not be sufficient
to satisfy all plan benefits under the
plan; or

(v) In the case of a spin-off/termi-
nation transaction (as described in
§ 4041.23(c)), the plan administrator
failed to issue any notice required by
§ 4041.23(c), § 4041.24(f), or § 4041.27(a)(2)
in accordance with such section.

(2) Interests of participants. The PBGC
may decide not to issue a notice of
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noncompliance based on a failure to
meet a requirement under paragraphs
(a)(1)(i) through (a)(1)(iii) or (a)(1)(v) of
this section if it determines that
issuance of the notice would be incon-
sistent with the interests of partici-
pants and beneficiaries.

(3) Continuing authority. The PBGC
may issue a notice of noncompliance or
suspend the termination proceeding
based on a failure to meet a require-
ment under paragraphs (a)(1)(i)
through (a)(1)(v) of this section after
expiration of the 60-day (or extended)
time period prescribed by § 4041.26(a)
(including upon audit) if the PBGC de-
termines such action is necessary to
carry out the purposes of Title IV.

(b) Failure to meet distribution require-
ments. (1) In general. If the PBGC deter-
mines, as part of an audit or otherwise,
that the plan administrator has not
satisfied any distribution requirement
of § 4041.28(a) or (c), it may issue a no-
tice of noncompliance.

(2) Criteria. In deciding whether to
issue a notice of noncompliance under
paragraph (b)(1) of this section, the
PBGC may consider—

(i) The nature and extent of the fail-
ure to satisfy a requirement of
§ 4041.28(a) or (c);

(ii) Any corrective action taken by
the plan administrator; and

(iii) The interests of participants and
beneficiaries.

(3) Late distributions. The PBGC will
not issue a notice of noncompliance for
failure to distribute timely based on
any facts disclosed in the post-distribu-
tion certification if 60 or more days
have passed from the PBGC’s receipt of
the post-distribution certification. The
60-day period may be extended by
agreement between the plan adminis-
trator and the PBGC.

(c) Correction of errors. The PBGC will
not issue a notice of noncompliance
based solely on the plan administra-
tor’s inclusion of erroneous informa-
tion (or omission of correct informa-
tion) in a notice required to be pro-
vided to any person under this part if
—

(1) The PBGC determines that the
plan administrator acted in good faith
in connection with the error;

(2) The plan administrator corrects
the error no later than —

(i) In the case of an error in the no-
tice of plan benefits under § 4041.24, the
latest date an election notice may be
provided to the person; or

(ii) In any other case, as soon as
practicable after the plan adminis-
trator knows or should know of the
error, or by any later date specified by
the PBGC; and

(3) The PBGC determines that the
delay in providing the correct informa-
tion will not substantially harm any
person.

(d) Reconsideration. A plan adminis-
trator may request reconsideration of a
notice of noncompliance in accordance
with the rules prescribed in part 4003,
subpart C.

(e) Consequences of notice of non-
compliance. (1) Effect on termination. A
notice of noncompliance ends the
standard termination proceeding, nul-
lifies all actions taken to terminate
the plan, and renders the plan an ongo-
ing plan. A notice of noncompliance is
effective upon the expiration of the pe-
riod within which the plan adminis-
trator may request reconsideration
under paragraph (d) of this section or,
if reconsideration is requested, a deci-
sion by the PBGC upholding the notice.
However, once a notice is issued, the
running of all time periods specified in
ERISA or this part relevant to the ter-
mination will be suspended, and the
plan administrator may take no fur-
ther action to terminate the plan (ex-
cept by initiation of a new termi-
nation) unless and until the notice is
revoked. A plan administrator that
still desires to terminate a plan must
initiate the termination process again,
starting with the issuance of a new no-
tice of intent to terminate.

(2) Effect on plan administration. If the
PBGC issues a notice of noncompli-
ance, the prohibitions in § 4041.22(a)(1)
and (a)(2) will cease to apply—

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested or, if earlier, at the time the
plan administrator decides not to re-
quest reconsideration; or

(ii) If reconsideration is requested,
upon PBGC issuance of a decision on
reconsideration upholding the notice of
noncompliance.
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(3) Revocation of notice of noncompli-
ance. If a notice of noncompliance is re-
voked, unless the PBGC provides other-
wise, any time period suspended by the
issuance of the notice will resume run-
ning from the date of the revocation.
In no case will the review period under
§ 4041.26(a) end less than 60 days from
the date the PBGC received the stand-
ard termination notice.

(f) If no notice of noncompliance is
issued. A standard termination is
deemed to be valid if—

(1) The plan administrator files a
standard termination notice under
§ 4041.25 and the PBGC does not issue a
notice of noncompliance pursuant to
§ 4041.31(a); and

(2) The plan administrator files a
post-distribution certification under
§ 4041.29 and the PBGC does not issue a
notice of noncompliance pursuant to
§ 4041.31(b).

(g) Notice to affected parties. Upon a
decision by the PBGC on reconsider-
ation affirming the issuance of a notice
of noncompliance or, if earlier, upon
the plan administrator’s decision not
to request reconsideration, the plan ad-
ministrator must notify the affected
parties (other than the PBGC), and any
persons who were provided notice
under § 4041.23(c), in writing that the
plan is not going to terminate or, if ap-
plicable, that the termination was in-
valid but that a new notice of intent to
terminate is being issued.

Subpart C—Distress Termination
Process

§ 4041.41 Requirements for a distress
termination.

(a) Distress requirements. A plan may
be terminated in a distress termination
only if—

(1) The plan administrator issues a
notice of intent to terminate to each
affected party in accordance with
§ 4041.43 at least 60 days and (except
with PBGC approval) not more than 90
days before the proposed termination
date;

(2) The plan administrator files a dis-
tress termination notice with the
PBGC in accordance with § 4041.45 no
later than 120 days after the proposed
termination date; and

(3) The PBGC determines that each
contributing sponsor and each member
of its controlled group satisfy one of
the distress criteria set forth in para-
graph (c) of this section.

(b) Effect of failure to satisfy require-
ments. (1) Except as provided in para-
graph (b)(2)(i) of this section, if the
plan administrator does not satisfy all
of the requirements for a distress ter-
mination, any action taken to effect
the plan termination is null and void,
and the plan is an ongoing plan. A plan
administrator who still desires to ter-
minate the plan must initiate the ter-
mination process again, starting with
the issuance of a new notice of intent
to terminate.

(2)(i) The PBGC may, upon its own
motion, waive any requirement with
respect to notices to be filed with the
PBGC under paragraph (a)(1) or (a)(2) of
this section if the PBGC believes that
it will be less costly or administra-
tively burdensome to the PBGC to do
so. The PBGC will not entertain re-
quests for waivers under this para-
graph.

(ii) Notwithstanding any other provi-
sion of this part, the PBGC retains the
authority in any case to initiate a plan
termination in accordance with the
provisions of section 4042 of ERISA.

(c) Distress criteria. In a distress ter-
mination, each contributing sponsor
and each member of its controlled
group must satisfy at least one (but
not necessarily the same one) of the
following criteria in order for a distress
termination to occur:

(1) Liquidation. This criterion is met
if, as of the proposed termination
date—

(i) A person has filed or had filed
against it a petition seeking liquida-
tion in a case under title 11, United
States Code, or under a similar federal
law or law of a State or political sub-
division of a State, or a case described
in paragraph (e)(2) of this section has
been converted to such a case; and

(ii) The case has not been dismissed.
(2) Reorganization. This criterion is

met if—
(i) As of the proposed termination

date, a person has filed or had filed
against it a petition seeking reorga-
nization in a case under title 11, United
States Code, or under a similar law of
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a state or a political subdivision of a
state, or a case described in paragraph
(e)(1) of this section has been converted
to such a case;

(ii) As of the proposed termination
date, the case has not been dismissed;

(iii) The person notifies the PBGC of
any request to the bankruptcy court
(or other appropriate court in a case
under such similar law of a state or a
political subdivision of a state) for ap-
proval of the plan termination by con-
currently filing with the PBGC a copy
of the motion requesting court ap-
proval, including any documents sub-
mitted in support of the request; and

(iv) The bankruptcy court or other
appropriate court determines that, un-
less the plan is terminated, such person
will be unable to pay all its debts pur-
suant to a plan of reorganization and
will be unable to continue in business
outside the reorganization process and
approves the plan termination.

(3) Inability to continue in business.
This criterion is met if a person dem-
onstrates to the satisfaction of the
PBGC that, unless a distress termi-
nation occurs, the person will be un-
able to pay its debts when due and to
continue in business.

(4) Unreasonably burdensome pension
costs. This criterion is met if a person
demonstrates to the satisfaction of the
PBGC that the person’s costs of pro-
viding pension coverage have become
unreasonably burdensome solely as a
result of declining covered employment
under all single-employer plans for
which that person is a contributing
sponsor.

(d) Non-duplicative efforts. (1) If a per-
son requests approval of the plan ter-
mination by a court, as described in
paragraph (c)(2) of this section, the
PBGC—

(i) Will normally enter an appearance
to request that the court make specific
findings as to whether the contributing
sponsor or controlled group member
meets the distress test in paragraph
(c)(3) of this section, or state that it is
unable to make such findings;

(ii) Will provide the court with any
information it has that may be ger-
mane to the court’s ruling;

(iii) Will, if the person has requested,
or later requests, a determination by
the PBGC under paragraph (c)(3) of this

section, defer action on the request
until the court makes its determina-
tion; and

(iv) Will be bound by a final and non-
appealable order of the court.

(2) If a person requests a determina-
tion by the PBGC under paragraph
(c)(3) of this section, the PBGC deter-
mines that the distress criterion is not
met, and the person thereafter requests
approval of the plan termination by a
court, as described in paragraph (c)(2)
of this section, the PBGC will advise
the court of its determination and
make its administrative record avail-
able to the court.

(e) Non-recognition of certain actions.
If the PBGC finds that a person under-
took any action or failed to act for the
principal purpose of satisfying any of
the distress criteria contained in para-
graph (c) of this section, rather than
for a reasonable business purpose, the
PBGC will disregard such act or failure
to act in determining whether the per-
son has satisfied any of those criteria.

(f) Requests for deadline extensions.
The PBGC may extend any deadline
under this subpart in accordance with
the rules described in section § 4041.30,
except that the PBGC will not extend—

(1) Pre-distribution deadlines. The 60-
day time limit under § 4041.43(a) for
issuing the notice of intent to termi-
nate; or

(2) Post-distribution deadlines. The
deadline under § 4041.50 for filing the
post-distribution certification.

§ 4041.42 Administration of plan dur-
ing termination process.

(a) General rule. Except to the extent
specifically prohibited by this section,
during the pendency of termination
proceedings the plan administrator
must continue to carry out the normal
operations of the plan, such as putting
participants into pay status, collecting
contributions due the plan, and invest-
ing plan assets.

(b) Prohibitions after issuing notice of
intent to terminate. The plan adminis-
trator may not make loans to plan par-
ticipants beginning on the first day he
or she issues a notice of intent to ter-
minate, and from that date until a dis-
tribution is permitted pursuant to
§ 4041.50, the plan administrator may
not—
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(1) Distribute plan assets pursuant
to, or (except as required by this part)
take any other actions to implement,
the termination of the plan;

(2) Pay benefits attributable to em-
ployer contributions, other than death
benefits, in any form other than as an
annuity; or

(3) Purchase irrevocable commit-
ments to provide benefits from an in-
surer.

(c) Limitation on benefit payments on
or after proposed termination date. Be-
ginning on the proposed termination
date, the plan administrator must re-
duce benefits to the level determined
under part 4022, subpart D, of this chap-
ter.

(d) Failure to qualify for distress termi-
nation. In any case where the PBGC de-
termines, pursuant to § 4041.44(c) or
§ 4041.46(c)(1), that the requirements for
a distress termination are not satis-
fied—

(1) The prohibitions in paragraph (b)
of this section, other than those in
paragraph (b)(1), will cease to apply—

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested under §§ 4041.44(e) and 4041.46(e)
or, if earlier, at the time the plan ad-
ministrator decides not to request re-
consideration; or

(ii) If reconsideration is requested,
upon PBGC issuance of its decision on
reconsideration.

(2) Any benefits that were not paid
pursuant to paragraph (c) of this sec-
tion will be due and payable as of the
effective date of the PBGC’s deter-
mination, together with interest from
the date (or dates) on which the unpaid
amounts were originally due until the
date on which they are paid in full at
the rate or rates prescribed under
§ 4022.81(c)(3) of this chapter.

(e) Effect of subsequent insufficiency. If
the plan administrator makes a finding
of subsequent insufficiency for guaran-
teed benefits pursuant to § 4041.49(b), or
the PBGC notifies the plan adminis-
trator that it has made a finding of
subsequent insufficiency for guaran-
teed benefits pursuant to § 4041.40(d),
the prohibitions in paragraph (b) of
this section will apply in accordance
with § 4041.49(e).

[62 FR 60428, Nov. 7, 1997, as amended at 63
FR 29355, May 29, 1998]

§ 4041.43 Notice of intent to terminate.

(a) General rules. (1) At least 60 days
and (except with PBGC approval) no
more than 90 days before the proposed
termination date, the plan adminis-
trator must issue a written notice of
intent to terminate to each person who
is an affected party as of the proposed
termination date.

(2) The plan administrator must issue
the notice of intent to terminate to all
affected parties other than the PBGC
at or before the time he or she files the
notice with the PBGC.

(3) The notice to affected parties
other than the PBGC must contain all
of the information specified in para-
graph (b) of this section.

(4) The notice to the PBGC must be
filed on PBGC Form 600, Distress Ter-
mination, Notice of Intent to Termi-
nate, completed in accordance with the
instructions thereto.

(5) In the case of a beneficiary of a
deceased participant or an alternate
payee, the plan administrator must
issue a notice of intent to terminate
promptly to any person that becomes
an affected party after the proposed
termination date and on or before the
date a trustee is appointed for the plan
pursuant to section 4042(c) of ERISA
(or, in the case of a plan that distrib-
utes assets pursuant to § 4041.50, the
distribution date).

(b) Contents of notice to affected parties
other than the PBGC. The plan adminis-
trator must include in the notice of in-
tent to terminate to each affected
party other than the PBGC all of the
following information:

(1) The name of the plan and of the
contributing sponsor;

(2) The EIN of the contributing spon-
sor and the PN; if there is no EIN or
PN, the notice must so state;

(3) The name, address, and telephone
number of the person who may be con-
tacted by an affected party with ques-
tions concerning the plan’s termi-
nation;

(4) A statement that the plan admin-
istrator expects to terminate the plan
in a distress termination on a specified
proposed termination date;

(5) The cessation of accruals informa-
tion in § 4041.23(b)(4);
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(6) A statement as to how an affected
party entitled to receive the latest up-
dated summary plan description under
section 104(b) of ERISA can obtain it;

(7) A statement of whether plan as-
sets are sufficient to pay all guaran-
teed benefits or all benefit liabilities;

(8) A brief description of what bene-
fits are guaranteed by the PBGC (e.g.,
if only a portion of the benefits are
guaranteed because of the phase-in
rule, this should be explained), and a
statement that participants and bene-
ficiaries also may receive a portion of
the benefits to which each is entitled
under the terms of the plan in excess of
guaranteed benefits; and

(9) A statement, if applicable, that
benefits may be subject to reduction
because of the limitations on the
amounts guaranteed by the PBGC or
because plan assets are insufficient to
pay for full benefits (pursuant to part
4022, subparts B and D, of this chapter)
and that payments in excess of the
amount guaranteed by the PBGC may
be recouped by the PBGC (pursuant to
part 4022, subpart E, of this chapter).

(c) Spin-off/termination transactions. In
the case of a spin-off/termination
transaction (as described in § 4041.23(c)),
the plan administrator must provide
all participants and beneficiaries in the
original plan who are also participants
or beneficiaries in the ongoing plan (as
of the proposed termination date) with
a notice describing the transaction no
later than the date on which the plan
administrator completes the issuance
of notices of intent to terminate under
this section.

§ 4041.44 PBGC review of notice of in-
tent to terminate.

(a) General. When a notice of intent
to terminate is filed with it, the
PBGC—

(1) Will determine whether the notice
was issued in compliance with § 4041.43;
and

(2) Will advise the plan administrator
of its determination, in accordance
with paragraph (b) or (c) of this sec-
tion, no later than the proposed termi-
nation date specified in the notice.

(b) Tentative finding of compliance. If
the PBGC determines that the issuance
of the notice of intent to terminate ap-
pears to be in compliance with § 4041.43,

it will notify the plan administrator in
writing that—

(1) The PBGC has made a tentative
determination of compliance;

(2) The distress termination pro-
ceeding may continue; and

(3) After reviewing the distress ter-
mination notice filed pursuant to
§ 4041.45, the PBGC will make final, or
reverse, this tentative determination.

(c) Finding of noncompliance. If the
PBGC determines that the issuance of
the notice of intent to terminate was
not in compliance with § 4041.43 (except
for requirements that the PBGC elects
to waive under § 4041.41(b)(2)(i) with re-
spect to the notice filed with the
PBGC), the PBGC will notify the plan
administrator in writing—

(1) That the PBGC has determined
that the notice of intent to terminate
was not properly issued; and

(2) That the proposed distress termi-
nation is null and void and the plan is
an ongoing plan.

(d) Information on need to institute sec-
tion 4042 proceedings. The PBGC may re-
quire the plan administrator to submit,
within 20 days after the plan adminis-
trator’s receipt of the PBGC’s written
request (or such other period as may be
specified in such written request), any
information that the PBGC determines
it needs in order to decide whether to
institute termination or trusteeship
proceedings pursuant to section 4042 of
ERISA, whenever—

(1) A notice of intent to terminate in-
dicates that benefits currently in pay
status (or that should be in pay status)
are not being paid or that this is likely
to occur within the 180-day period fol-
lowing the issuance of the notice of in-
tent to terminate;

(2) The PBGC issues a determination
under paragraph (c) of this section; or

(3) The PBGC has any reason to be-
lieve that it may be necessary or ap-
propriate to institute proceedings
under section 4042 of ERISA.

(e) Reconsideration of finding of non-
compliance. A plan administrator may
request reconsideration of the PBGC’s
determination of noncompliance under
paragraph (c) of this section in accord-
ance with the rules prescribed in part
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4003, subpart C, of this chapter. Any re-
quest for reconsideration automati-
cally stays the effectiveness of the de-
termination until the PBGC issues its
decision on reconsideration, but does
not stay the time period within which
information must be submitted to the
PBGC in response to a request under
paragraph (d) of this section.

(f) Notice to affected parties. Upon a
decision by the PBGC affirming a find-
ing of noncompliance or upon the expi-
ration of the period within which the
plan administrator may request recon-
sideration of a finding of noncompli-
ance (or, if earlier, upon the plan ad-
ministrator’s decision not to request
reconsideration), the plan adminis-
trator must notify the affected parties
(and any persons who were provided no-
tice under § 4041.43(e)) in writing that
the plan is not going to terminate or, if
applicable, that the termination is in-
valid but that a new notice of intent to
terminate is being issued.

§ 4041.45 Distress termination notice.
(a) General rule. The plan adminis-

trator must file with the PBGC a PBGC
Form 601, Distress Termination Notice,
Single-Employer Plan Termination,
with Schedule EA–D, Distress Termi-
nation Enrolled Actuary Certification,
that has been completed in accordance
with the instructions thereto, on or be-
fore the 120th day after the proposed
termination date.

(b) Participant and benefit information.
(1) Plan insufficient for guaranteed bene-
fits. Unless the enrolled actuary cer-
tifies, in the Schedule EA–D filed in ac-
cordance with paragraph (a) of this sec-
tion, that the plan is sufficient either
for guaranteed benefits or for benefit
liabilities, the plan administrator must
file with the PBGC the participant and
benefit information described in PBGC
Form 601 and the instructions thereto
by the later of—

(i) 120 days after the proposed termi-
nation date, or

(ii) 30 days after receipt of the
PBGC’s determination, pursuant to
§ 4041.46(b), that the requirements for a
distress termination have been satis-
fied.

(2) Plan sufficient for guaranteed bene-
fits or benefit liabilities. If the enrolled
actuary certifies that the plan is suffi-

cient either for guaranteed benefits or
for benefit liabilities, the plan adminis-
trator need not submit the participant
and benefit information described in
PBGC Form 601 and the instructions
thereto unless requested to do so pur-
suant to paragraph (c) of this section.

(3) Effect of failure to provide informa-
tion. The PBGC may void the distress
termination if the plan administrator
fails to provide complete participant
and benefit information in accordance
with this section.

(c) Additional information. The PBGC
may in any case require the submission
of any additional information that it
needs to make the determinations that
it is required to make under this part
or to pay benefits pursuant to section
4061 or 4022(c) of ERISA. The plan ad-
ministrator must submit any informa-
tion requested under this paragraph
within 30 days after receiving the
PBGC’s written request (or such other
period as may be specified in such writ-
ten request).

§ 4041.46 PBGC determination of com-
pliance with requirements for dis-
tress termination.

(a) General. Based on the information
contained and submitted with the
PBGC Form 600 and the PBGC Form
601, with Schedule EA–D, and on any
information submitted by an affected
party or otherwise obtained by the
PBGC, the PBGC will determine wheth-
er the requirements for a distress ter-
mination set forth in § 4041.41(c) have
been met and will notify the plan ad-
ministrator in writing of its deter-
mination, in accordance with para-
graph (b) or (c) of this section.

(b) Qualifying termination. If the
PBGC determines that all of the re-
quirements of § 4041.41(c) have been sat-
isfied, it will so advise the plan admin-
istrator and will also advise the plan
administrator of whether participant
and benefit information must be sub-
mitted in accordance with § 4041.45(b).

(c) Non-qualifying termination. (1) Ex-
cept as provided in paragraph (c)(2) of
this section, if the PBGC determines
that any of the requirements of § 4041.41
have not been met, it will notify the
plan administrator of its determina-
tion, the basis therefor, and the effect
thereof (as provided in § 4041.41(b)).
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(2) If the only basis for the PBGC’s
determination described in paragraph
(c)(1) of this section is that the distress
termination notice is incomplete, the
PBGC will advise the plan adminis-
trator of the missing item(s) of infor-
mation and that the information must
be filed with the PBGC no later than
the 120th day after the proposed termi-
nation date or the 30th day after the
date of the PBGC’s notice of its deter-
mination, whichever is later.

(d) Reconsideration of determination of
non-qualification. A plan administrator
may request reconsideration of the
PBGC’s determination under paragraph
(c)(1) of this section in accordance with
the rules prescribed in part 4003, sub-
part C, of this chapter. The filing of a
request for reconsideration automati-
cally stays the effectiveness of the de-
termination until the PBGC issues its
decision on reconsideration.

(e) Notice to affected parties. Upon a
decision by the PBGC affirming a de-
termination of non-qualification or
upon the expiration of the period with-
in which the plan administrator may
request reconsideration of a determina-
tion of non-qualification (or, if earlier,
upon the plan administrator’s decision
not to request reconsideration), the
plan administrator must notify the af-
fected parties (and any persons who
were provided notice under § 4041.43(e))
in writing that the plan is not going to
terminate or, if applicable, that the
termination is invalid but that a new
notice of intent to terminate is being
issued.

§ 4041.47 PBGC determination of plan
sufficiency/insufficiency.

(a) General. Upon receipt of partici-
pant and benefit information filed pur-
suant to § 4041.45 (b)(1) or (c), the PBGC
will determine the degree to which the
plan is sufficient and notify the plan
administrator in writing of its deter-
mination in accordance with paragraph
(b) or (c) of this section.

(b) Insufficiency for guaranteed bene-
fits. If the PBGC finds that it is unable
to determine that a plan is sufficient
for guaranteed benefits, it will issue a
‘‘notice of inability to determine suffi-
ciency’’ notifying the plan adminis-
trator of this finding and advising the
plan administrator that—

(1) The plan administrator must con-
tinue to administer the plan under the
restrictions imposed by § 4041.42; and

(2) The termination will be com-
pleted under section 4042 of ERISA.

(c) Sufficiency for guaranteed benefits
or benefit liabilities. If the PBGC deter-
mines that a plan is sufficient for guar-
anteed benefits but not for benefit li-
abilities or is sufficient for benefit li-
abilities, the PBGC will issue to the
plan administrator a distribution no-
tice advising the plan administrator—

(1) To issue notices of benefit dis-
tribution in accordance with § 4041.48;

(2) To close out the plan in accord-
ance with § 4041.50;

(3) To file a timely post-distribution
certification with the PBGC in accord-
ance with § 4041.50(b); and

(4) That either the plan adminis-
trator or the contributing sponsor
must preserve and maintain plan
records in accordance with § 4041.5.

(d) Alternative treatment of majority
owner’s benefit. A majority owner may
elect to forgo receipt of all or part of
his or her plan benefits in connection
with a distress termination. Any such
alternative treatment—

(1) Is valid only if the conditions in
§ 4041.21(b)(2) (i) through (iv) are met
(except that, in the case of a plan that
does not distribute assets pursuant to
§ 4041.50, the majority owner may make
the election and the spouse may con-
sent any time on or after the date of
issuance of the first notice of intent to
terminate); and—

(2) Is subject to the PBGC’s approval
if the election—

(i) Is made after the termination
date; and

(ii) Would result in the PBGC deter-
mining that the plan is sufficient for
guaranteed benefits under paragraph
(c).

§ 4041.48 Sufficient plans; notice re-
quirements.

(a) Notices of benefit distribution. When
a distribution notice is issued by the
PBGC pursuant to § 4041.47, the plan ad-
ministrator must issue notices of ben-
efit distribution in accordance with the
rules regarding notices of plan benefits
in § 4041.24, except that—

(1) The deadline for issuing the no-
tices of benefit distribution is the 60th
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day after receipt of the distribution no-
tice; and

(2) With respect to the information
described in § 4041.24 (b) through (e), the
term ‘‘plan benefits’’ is replaced with
‘‘title IV benefits’’ and the term ‘‘pro-
posed termination date’’ is replaced
with ‘‘termination date’’.

(b) Certification to PBGC. No later
than 15 days after the date on which
the plan administrator completes the
issuance of the notices of benefit dis-
tribution, the plan administrator must
file with the PBGC a certification that
the notices were so issued in accord-
ance with the requirements of this sec-
tion.

(c) Notice of annuity information. (1) In
general. Unless all title IV benefits will
be distributed in the form of non-
consensual lump sums, the plan admin-
istrator must provide a notice of annu-
ity information to each affected party
other than—

(i) An affected party whose title IV
benefits will be distributed in the form
of a nonconsensual lump sum; and

(ii) The PBGC.
(2) Spin-off/termination transactions.

The plan administrator must provide
the information in paragraph (c)(4) of
this section to a person entitled to no-
tice under § 4041.43(c), at the same time
and in the same manner as required for
an affected party described in para-
graph (c)(1) of this section.

(3) Selection of different insurer. A plan
administrator that decides to select a
different insurer after having pre-
viously notified the affected party of
the identity of insurer(s) under this
paragraph must provide another notice
of annuity information.

(4) Content of notice. The notice must
include—

(i) The identity-of-insurer informa-
tion in § 4041.27(b)(1);

(ii) The information regarding
change in identity of insurer(s) in
§ 4041.27(b)(2); and

(iii) Unless the state guaranty cov-
erage information in § 4041.27(b)(3) was
previously provided to the affected
party, such information and the extin-
guishment-of-guaranty information in
§ 4041.23(b)(9) (replacing the term ‘‘plan
benefits’’ with ‘‘title IV benefits’’).

(5) Deadline for notice. The plan ad-
ministrator must issue the notice of

annuity information to each affected
party by the deadline in § 4041.27(d)(1).

(d) Request for IRS determination letter.
To qualify for the distribution deadline
in § 4041.28(a)(1)(ii) (as modified and
made applicable by § 4041.50(c)), the
plan administrator must submit to the
IRS a valid request for a determination
of the plan’s qualification status upon
termination (‘‘determination letter’’)
by the day on which the plan adminis-
trator completes the issuance of the
notices of benefit distribution.

§ 4041.49 Verification of plan suffi-
ciency prior to closeout.

(a) General rule. Before distributing
plan assets pursuant to a closeout
under § 4041.50, the plan administrator
must verify whether the plan’s assets
are still sufficient to provide for bene-
fits at the level determined by the
PBGC, i.e., guaranteed benefits or ben-
efit liabilities. If the plan adminis-
trator finds that the plan is no longer
able to provide for benefits at the level
determined by the PBGC, then para-
graph (b) or (c) of this section, as ap-
propriate, will apply.

(b) Subsequent insufficiency for guar-
anteed benefits. When a plan adminis-
trator finds that a plan is no longer
sufficient for guaranteed benefits, the
plan administrator must promptly no-
tify the PBGC in writing of that fact
and may take no further action to im-
plement the plan termination, pending
the PBGC’s determination and notice
pursuant to paragraph (b)(1) or (b)(2) of
this section.

(1) PBGC concurrence with finding. If
the PBGC concurs with the plan ad-
ministrator’s finding, the distribution
notice will be void, and the PBGC
will—

(i) Issue the plan administrator a no-
tice of inability to determine suffi-
ciency in accordance with § 4041.47(b);
and

(ii) Require the plan administrator to
submit a new valuation, certified to by
an enrolled actuary, of the benefit li-
abilities and guaranteed benefits under
the plan, valued in accordance with
§§ 4044.41 through 4044.57 of this chapter
as of the date of the plan administra-
tor’s notice to the PBGC.

(2) PBGC non-concurrence with find-
ing. If the PBGC does not concur with
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the plan administrator’s finding, it will
so notify the plan administrator in
writing, and the distribution notice
will remain in effect.

(c) Subsequent insufficiency for benefit
liabilities. When a plan administrator
finds that a plan is sufficient for guar-
anteed benefits but is no longer suffi-
cient for benefit liabilities, the plan
administrator must immediately no-
tify the PBGC in writing of this fact,
but must continue with the distribu-
tion of assets in accordance with
§ 4041.50.

(d) Finding by PBGC of subsequent in-
sufficiency. In any case in which the
PBGC finds on its own initiative that a
subsequent insufficiency for guaran-
teed benefits has occurred, paragraph
(b)(1) of this section will apply, except
that the guaranteed benefits must be
revalued as of the date of the PBGC’s
finding.

(e) Restrictions upon finding of subse-
quent insufficiency. When the plan ad-
ministrator makes the finding de-
scribed in paragraph (b) of this section
or receives notice that the PBGC has
made the finding described in para-
graph (d) of this section, the plan ad-
ministrator is (except to the extent the
PBGC otherwise directs) subject to the
prohibitions in § 4041.42.

§ 4041.50 Closeout of plan.
If a plan administrator receives a dis-

tribution notice from the PBGC pursu-
ant to § 4041.47 and neither the plan ad-
ministrator nor the PBGC makes the
finding described in § 4041.49(b) or (d),
the plan administrator must distribute
plan assets in accordance with § 4041.28
and file a post-distribution certifi-
cation in accordance with § 4041.29, ex-
cept that—

(a) The term ‘‘plan benefits’’ is re-
placed with ‘‘title IV benefits’’;

(b) For purposes of applying the dis-
tribution deadline in § 4041.28(a)(1)(i),
the phrase ‘‘after the expiration of the
PBGC’s 60-day (or extended) review pe-
riod under § 4041.26(a)’’ is replaced with
‘‘the day on which the plan adminis-
trator completes the issuance of the
notices of benefit distribution pursuant
to § 4041.48(a)’’; and

(c) For purposes of applying the dis-
tribution deadline in § 4041.28(a)(1)(ii),
the phrase ‘‘the requirements of

§ 4041.25(c)’’ is replaced with ‘‘the re-
quirements of § 4041.48(d)’’.

PART 4041A—TERMINATION OF
MULTIEMPLOYER PLANS

Subpart A—General Provisions

Sec.
4041A.1 Purpose and scope.
4041A.2 Definitions.
4041A.3 Submission of documents.

Subpart B—Notice of Termination

4041A.11 Requirement of notice.
4041A.12 Contents of notice.

Subpart C—Plan Sponsor Duties

4041A.21 General rule.
4041A.22 Payment of benefits.
4041A.23 Imposition and collection of with-

drawal liability.
4041A.24 Annual plan valuations and moni-

toring.
4041A.25 Periodic determinations of plan

solvency.
4041A.26 Financial assistance.
4041A.27 PBGC approval to pay benefits not

otherwise permitted.

Subpart D—Closeout of Sufficient Plans

4041A.41 General rule.
4041A.42 Method of distribution.
4041A.43 Benefit forms.
4041A.44 Cessation of withdrawal liability.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341a, 1441.

SOURCE: 61 FR 34052, July 1, 1996, unless
otherwise noted.

Subpart A—General Provisions

§ 4041A.1 Purpose and scope.
The purpose of this part is to estab-

lish rules for notifying the PBGC of the
termination of a multiemployer plan
and rules for the administration of
multiemployer plans that have termi-
nated by mass withdrawal. Subpart B
prescribes the contents of and proce-
dures for filing a Notice of Termi-
nation for a multiemployer plan. Sub-
part C prescribes basic duties of plan
sponsors of mass-withdrawal-termi-
nated plans. (Other duties are pre-
scribed in part 4281 of this chapter.)
Subpart D contains procedures for clos-
ing out sufficient plans. This part ap-
plies to terminated multiemployer
plans covered by title IV of ERISA but,
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in the case of subparts C and D, only to
plans terminated by mass withdrawal
under section 4041A(a)(2) of ERISA (in-
cluding plans created by partition pur-
suant to section 4233 of ERISA).

§ 4041A.2 Definitions.
The following terms are defined in

§ 4001.1 of this chapter: annuity, ERISA,
insurer, IRS, mass withdrawal, multi-
employer plan, nonforfeitable benefit,
PBGC, plan, and plan year.

In addition, for purposes of this part:
Available resources means, for a plan

year, available resources as described
in section 4245(b)(3) of ERISA.

Benefits subject to reduction means
those benefits accrued under plan
amendments (or plans) adopted after
March 26, 1980, or under collective bar-
gaining agreements entered into after
March 26, 1980, that are not eligible for
the PBGC’s guarantee under section
4022A(b) of ERISA.

Financial assistance means financial
assistance from the PBGC under sec-
tion 4261 of ERISA.

Insolvency benefit level means the
greater of the resource benefit level or
the benefit level guaranteed by the
PBGC for each participant and bene-
ficiary in pay status.

Insolvency year means insolvency
year as described in section 4245(b)(4) of
ERISA.

Insolvent means that a plan is unable
to pay benefits when due during the
plan year. A plan terminated by mass
withdrawal is not insolvent unless it
has been amended to eliminate all ben-
efits that are subject to reduction
under section 4281(c) of ERISA, or, in
the absence of an amendment, no bene-
fits under the plan are subject to re-
duction under section 4281(c) of ERISA.

Nonguaranteed benefits means those
benefits that are eligible for the
PBGC’s guarantee under section
4022A(b) of ERISA, but exceed the guar-
antee limits under section 4022A(c).

Resource benefit level means resource
benefit level as described in section
4245(b)(2) of ERISA.

[61 FR 34052, July 1, 1996; 61 FR 36626, July 12,
1996]

§ 4041A.3 Submission of documents.
(a) Filing date. Any notice, document,

or information required to be filed with

the PBGC under this part shall be
deemed filed on the date of the post-
mark stamped on the cover in which
the notice, document, or information is
mailed, provided that the postmark
was made by the United States Postal
Service and the document was mailed
postage prepaid, properly packaged and
addressed to the PBGC. If these condi-
tions are not met, the document is con-
sidered filed on the date it is received
by the PBGC. Documents received after
regular business hours are considered
filed on the next regular business day.

(b) Address. Any notice, document, or
information required to be filed with
the PBGC under this part shall be sent
by mail or submitted by hand during
normal working hours to Reports Proc-
essing, Insurance Operations Depart-
ment, Pension Benefit Guaranty Cor-
poration, 1200 K Street NW., Wash-
ington, DC 20005–4026.

Subpart B—Notice of Termination

§ 4041A.11 Requirement of notice.
(a) General. A Notice of Termination

shall be filed with the PBGC by a mul-
tiemployer plan when the plan has ter-
minated as described in section
4041A(a) of ERISA.

(b) Who shall file. The plan sponsor or
a duly authorized representative acting
on behalf of the plan sponsor shall sign
and file the Notice.

(c) When to file. (1) For a termination
pursuant to a plan amendment, the No-
tice shall be filed with the PBGC with-
in thirty days after the amendment is
adopted or effective, whichever is later.

(2) For a termination that results
from a mass withdrawal, the Notice
shall be filed with the PBGC within
thirty days after the last employer
withdrew from the plan or thirty days
after the first day of the first plan year
for which no employer contributions
were required under the plan, which-
ever is earlier.

(Approved by the Office of Management and
Budget under control number 1212–0020)

§ 4041A.12 Contents of notice.
(a) Information to be contained in no-

tice. Except to the extent provided in
paragraph (d), each Notice shall con-
tain:
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(1) The name of the plan;
(2) The name, address and telephone

number of the plan sponsor and of the
plan sponsor’s duly authorized rep-
resentative, if any;

(3) The name, address, and telephone
number of the person that will admin-
ister the plan after the date of termi-
nation, if other than the plan sponsor;

(4) A copy of the plan’s most recent
Form 5500 (Annual Report Form), in-
cluding schedules; and

(5) The date of termination of the
plan.

(b) Information to be contained in a no-
tice involving a mass withdrawal. In ad-
dition to the information contained in
paragraph (a) and except as provided in
paragraph (d), the following informa-
tion shall be contained in a Notice filed
by a plan that has terminated by mass
withdrawal:

(1) A copy of the plan document in ef-
fect 5 years prior to the date of termi-
nation and copies of any amendments
adopted after that date.

(2) A copy (or copies) of the trust
agreement (or agreements), if any, au-
thorizing the plan sponsor to control
and manage the operation and adminis-
tration of the plan.

(3) A copy of the most recent actu-
arial statement and opinion (if any) re-
lating to the plan.

(4) A statement of any material
change in the assets or liabilities of the
plan occurring after either the date of
the actuarial statement referred to in
item (5) or the date of the plan’s Form
5500 submitted as part of the Notice.

(5) Complete copies of any letters of
determination issued by the IRS relat-
ing to the establishment of the plan,
any letters of determination relating
to the disqualification of the plan and
any subsequent requalification, and
any letters of determination relating
to the termination of the plan.

(6) A statement whether the plan as-
sets will be sufficient to pay all bene-
fits in pay status during the 12-month
period following the date of termi-
nation.

(7) If plan assets on hand are suffi-
cient to satisfy all nonforfeitable bene-
fits under the plan, and if the plan
sponsor intends to distribute such as-
sets, a brief description of the proposed
method of distributing the plan assets.

(8) If plan assets on hand are not suf-
ficient to satisfy all nonforfeitable ben-
efits under the plan, the name and ad-
dress of any employer who contributed
to the plan within 3 plan years prior to
the date of termination.

(c) Certification. As part of the Notice,
the plan sponsor or duly authorized
representatives shall certify that all
information and documents submitted
pursuant to this section are true and
correct to the best of the plan spon-
sor’s or representative’s knowledge and
belief.

(d) Avoiding duplication. Information
described in paragraphs (a) and (b) of
this section need not be supplied if it
duplicates information contained in
Form 5500, or a schedule thereof, that a
plan submits as part of the Notice.

(e) Additional information. In addition
to the information described in para-
graphs (a) and (b) of this section, the
PBGC may require the submission of
any other information which the PBGC
determines is necessary for review of a
Notice of Termination.

Subpart C—Plan Sponsor Duties

§ 4041A.21 General rule.

The plan sponsor of a multiemployer
plan that terminates by mass with-
drawal shall continue to administer
the plan in accordance with applicable
statutory provisions, regulations, and
plan provisions until a trustee is ap-
pointed under section 4042 of ERISA or
until plan assets are distributed in ac-
cordance with subpart D of this part. In
addition, the plan sponsor shall be re-
sponsible for the specific duties de-
scribed in this subpart.

§ 4041A.22 Payment of benefits.

(a) Except as provided in paragraph
(b), the plan sponsor shall pay any ben-
efit attributable to employer contribu-
tions, other than a death benefit, only
in the form of an annuity.

(b) The plan sponsor may pay a ben-
efit in a form other than an annuity
if—

(1) The plan distributes plan assets in
accordance with subpart D of this part;

(2) The PBGC approves the payment
of the benefit in an alternative form
pursuant to § 4041A.27; or
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(3) The value of the entire nonforfeit-
able benefit does not exceed $1,750.

(c) Except to the extent provided in
the next sentence, the plan sponsor
shall not pay benefits in excess of the
amount that is nonforfeitable under
the plan as of the date of termination,
unless authorized to do so by the PBGC
pursuant to § 4041A.27. Subject to the
restriction stated in paragraph (d) of
this section, however, the plan sponsor
may pay a qualified preretirement sur-
vivor annuity with respect to a partici-
pant who died after the date of termi-
nation.

(d) The payment of benefits subject
to reduction shall be discontinued to
the extent provided in § 4281.31 if the
plan sponsor determines, in accordance
with § 4041A.24, that the plan’s assets
are insufficient to provide all non-
forfeitable benefits.

(e) The plan sponsor shall, to the ex-
tent provided in § 4281.41, suspend the
payment of nonguaranteed benefits if
the plan sponsor determines, in accord-
ance with § 4041A.25, that the plan is in-
solvent.

(f) The plan sponsor shall, to the ex-
tent required by § 4281.42, make retro-
active payments of suspended benefits
if it determines under that section that
the level of the plan’s available re-
sources requires such payments.

§ 4041A.23 Imposition and collection of
withdrawal liability.

Until plan assets are distributed in
accordance with subpart D of this part,
or until the end of the plan year as of
which the PBGC determines that plan
assets (exclusive of claims for with-
drawal liability) are sufficient to sat-
isfy all nonforfeitable benefits under
the plan, the plan sponsor shall be re-
sponsible for determining, imposing
and collecting withdrawal liability (in-
cluding the liability arising as a result
of the mass withdrawal), in accordance
with part 4219, subpart C, of this chap-
ter and sections 4201 through 4225 of
ERISA.

§ 4041A.24 Annual plan valuations and
monitoring.

(a) Annual valuation. Not later than
150 days after the end of the plan year,
the plan sponsor shall determine or
cause to be determined in writing the

value of nonforfeitable benefits under
the plan and the value of the plan’s as-
sets, in accordance with part 4281, sub-
part B. This valuation shall be done as
of the end of the plan year in which the
plan terminates and each plan year
thereafter (exclusive of a plan year for
which the plan receives financial as-
sistance from the PBGC under section
4261 of ERISA) up to but not including
the plan year in which the plan is
closed out in accordance with subpart
D of this part.

(b) Plan monitoring. Upon receipt of
the annual valuation described in para-
graph (a) of this section, the plan spon-
sor shall determine whether the value
of nonforfeitable benefits exceeds the
value of the plan’s assets, including
claims for withdrawal liability owed to
the plan. When benefits do exceed as-
sets, the plan sponsor shall—

(1) If the plan provides benefits sub-
ject to reduction, amend the plan to re-
duce those benefits in accordance with
the procedures in part 4281, subpart C,
of this chapter to the extent necessary
to ensure that the plan’s assets are suf-
ficient to discharge when due all of the
plan’s obligations with respect to non-
forfeitable benefits; or

(2) If the plan provides no benefits
subject to reduction, make periodic de-
terminations of plan solvency in ac-
cordance with § 4041A.25.

(c) Notices of benefit reductions. The
plan sponsor of a plan that has been
amended to reduce benefits shall pro-
vide participants and beneficiaries and
the PBGC notice of the benefit reduc-
tion in accordance with § 4281.32.

§ 4041A.25 Periodic determinations of
plan solvency.

(a) Annual insolvency determination.
The plan sponsor of a plan that has
been amended to eliminate all benefits
that are subject to reduction under sec-
tion 4281(c) of ERISA shall determine
in writing whether the plan is expected
to be insolvent for the first plan year
beginning after the effective date of
the amendment and for each plan year
thereafter. In the event that a plan
adopts more than one amendment re-
ducing benefits under section 4281(c) of
ERISA, the initial determination shall
be made for the first plan year begin-
ning after the effective date of the
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amendment that effects the elimi-
nation of all such benefits, and a deter-
mination shall be made for each plan
year thereafter. The plan sponsor of a
plan under which no benefits are sub-
ject to reduction under section 4281(c)
of ERISA as of the date the plan termi-
nated shall determine in writing
whether the plan is expected to be in-
solvent. The initial determination
shall be made for the second plan year
beginning after the first plan year for
which it is determined under section
4281(b) of ERISA that the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the plan’s assets.
The plan sponsor shall also make a sol-
vency determination for each plan year
thereafter. A determination required
under this paragraph shall be made no
later than six months before the begin-
ning of the plan year to which it ap-
plies.

(b) Other determination of insolvency.
Whether or not a prior determination
of plan solvency has been made under
paragraph (a) of this section (or under
section 4245 of ERISA), a plan sponsor
that has reason to believe, taking into
account the plan’s recent and antici-
pated financial experience, that the
plan is or may be insolvent for the cur-
rent or next plan year shall determine
in writing whether the plan is expected
to be insolvent for that plan year.

(c) Benefit suspensions. If the plan
sponsor determines that the plan is, or
is expected to be, insolvent for a plan
year, it shall suspend benefits in ac-
cordance with § 4281.41.

(d) Insolvency notices. If the plan
sponsor determines that the plan is, or
is expected to be, insolvent for a plan
year, it shall issue notices of insol-
vency or annual updates and notices of
insolvency benefit level of the PBGC
and to plan participants and bene-
ficiaries in accordance with part 4281,
subpart D.

§ 4041A.26 Financial assistance.

A plan sponsor that determines a re-
source benefit level under section
4245(b)(2) of ERISA that is below the
level of guaranteed benefits or that de-
termines that the plan will be unable
to pay guaranteed benefits for any
month during an insolvency year shall

apply for financial assistance from the
PBGC in accordance with § 4281.47.

§ 4041A.27 PBGC approval to pay bene-
fits not otherwise permitted.

Upon written application by the plan
sponsor, the PBGC may authorize the
plan to pay benefits other than non-
forfeitable benefits or to pay benefits
valued at more than $1,750 in a form
other than an annuity. The PBGC will
approve such payments if it determines
that the plan sponsor has dem-
onstrated that the payments are not
adverse to the interests of the plan’s
participants and beneficiaries gen-
erally and do not unreasonably in-
crease the PBGC’s risk of loss with re-
spect to the plan.

Subpart D—Closeout of Sufficient
Plans

§ 4041A.41 General rule.
If a plan’s assets, excluding any

claim of the plan for unpaid with-
drawal liability, are sufficient to sat-
isfy all obligations for nonforfeitable
benefits provided under the plan, the
plan sponsor may close out the plan in
accordance with this subpart by dis-
tributing plan assets in full satisfac-
tion of all nonforfeitable benefits under
the plan.

§ 4041A.42 Method of distribution.
The plan sponsor shall distribute

plan assets by purchasing from an in-
surer contracts to provide all benefits
required by § 4041A.43 to be provided in
annuity form and by paying in a lump
sum (or other alternative elected by
the participant) all other benefits.

§ 4041A.43 Benefit forms.
(a) General rule. Except as provided in

paragraph (b) of this section, the spon-
sor of a plan that is closed out shall
provide for the payment of any benefit
attributable to employer contributions
only in the form of an annuity.

(b) Exceptions. The plan sponsor may
pay a benefit attributable to employer
contributions in a form other than an
annuity if:

(1) The present value of the partici-
pant’s entire nonforfeitable benefit, de-
termined using the interest assumption
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under §§ 4044.41 through 4044.57, does
not exceed $5,000.

(2) The payment is for death benefits
provided under the plan.

(3) The participant elects an alter-
native form of distribution under para-
graph (c) of this section.

(c) Alternative forms of distribution.
The plan sponsor may allow partici-
pants to elect alternative forms of dis-
tribution in accordance with this para-
graph. When a form of distribution is
offered as an alternative to the normal
form, the plan sponsor shall notify
each participant, in writing, of the
form and estimated amount of the par-
ticipant’s normal form of distribution.
The notification shall also describe any
risks attendant to the alternative
form. Participants’ elections of alter-
native forms shall be in writing.

[61 FR 34052, July 1, 1996, as amended at 63
FR 38306, July 16, 1998]

§ 4041A.44 Cessation of withdrawal li-
ability.

The obligation of an employer to
make payments of initial withdrawal
liability and mass withdrawal liability
shall cease on the date on which the
plan’s assets are distributed in full sat-
isfaction of all nonforfeitable benefits
provided by the plan.

PART 4043—REPORTABLE EVENTS
AND CERTAIN OTHER NOTIFICA-
TION REQUIREMENTS

Subpart A—General Provisions

Sec.
4043.1 Purpose and scope.
4043.2 Definitions.
4043.3 Requirement of notice.
4043.4 Waivers and extensions.
4043.5 How and where to file.
4043.6 Date of filing.
4043.7 Computation of time.
4043.8 Confidentiality.

Subpart B—Post-Event Notice of
Reportable Events

4043.20 Post-Event filing obligation.
4043.21 Tax disqualification and title I non-

compliance.
4043.22 Amendment decreasing benefits pay-

able.
4043.23 Active participant reduction.
4043.24 Termination or partial termination.

4043.25 Failure to make required minimum
funding payment.

4043.26 Inability to pay benefits when due.
4043.27 Distribution to a substantial owner.
4043.28 Plan merger, consolidation, or trans-

fer.
4043.29 Change in contributing sponsor or

controlled group.
4043.30 Liquidation.
4043.31 Extraordinary dividend or stock re-

demption.
4043.32 Transfer of benefit liabilities.
4043.33 Application for minimum funding

waiver.
4043.34 Loan default.
4043.35 Bankruptcy or similar settlement.

Subpart C—Advance Notice of Reportable
Events

4043.61 Advance reporting filing obligation.
4043.62 Change in contributing sponsor or

controlled group.
4043.63 Liquidation.
4043.64 Extraordinary dividend or stock re-

demption.
4043.65 Transfer of benefit liabilities.
4043.66 Application for minimum funding

waiver.
4043.67 Loan default.
4043.68 Bankruptcy or similar settlement.

Subpart D—Notice of Failure To Make
Required Contributions

4043.81 PBGC Form 200, notice of failure to
make required contributions; supple-
mentary information.

AUTHORITY: 29 U.S.C. 1082(f), 1302(b)(3), 1343.

SOURCE: 61 FR 63989, Dec. 2, 1996, unless
otherwise noted.

Subpart A—General Provisions

§ 4043.1 Purpose and scope.

This part prescribes the requirements
for notifying the PBGC of a reportable
event under section 4043 of ERISA or of
a failure to make certain required con-
tributions under section 302(f)(4) of
ERISA or section 412(n)(4) of the Code.
Subpart A contains definitions and
general rules. Subpart B contains rules
for post-event notice of a reportable
event. Subpart C contains rules for ad-
vance notice of a reportable event.
Subpart D contains rules for notifying
the PBGC of a failure to make certain
required contributions.
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§ 4043.2 Definitions.

The following terms are defined in
§ 4001.2 of this chapter: Code, contrib-
uting sponsor, controlled group,
ERISA, fair market value, irrevocable
commitment, multiemployer plan, no-
tice of intent to terminate, PBGC, per-
son, plan, plan administrator, proposed
termination date, single-employer
plan, and substantial owner.

In addition, for purposes of this part:
De minimis 10-percent segment means,

in connection with a plan’s controlled
group, one or more entities that in the
aggregate have for a fiscal year—

(1) Revenue not exceeding 10 percent
of the controlled group’s revenue;

(2) Annual operating income not ex-
ceeding the greatest of—

(i) 10 percent of the controlled
group’s annual operating income;

(ii) 5 percent of the controlled
group’s first $200 million in net tan-
gible assets at the end of the fiscal
year(s); or

(iii) $5 million; and
(3) Net tangible assets at the end of

the fiscal year(s) not exceeding the
greater of—

(i) 10 percent of the controlled
group’s net tangible assets at the end
of the fiscal year(s); or

(ii) $5 million.
De minimis 5-percent segment has the

same meaning as a de minimis 10-per-
cent segment, except that ‘‘5 percent’’
is substituted for ‘‘10 percent’’ each
time it appears.

Event year means the plan year in
which the reportable event occurs.

Fair market value of the plan’s assets
means the fair market value of the
plan’s assets as of the testing date for
the applicable plan year, including con-
tributions attributable to the previous
plan year for funding purposes under
section 302(c)(10) of ERISA or section
412(c)(10) of the Code if made by the
earlier of the due date or filing date of
the variable rate premium for the ap-
plicable plan year, but not to the ex-
tent contributions are used to satisfy
the quarterly contribution require-
ments under section 302(e) of ERISA or
section 412(m) of the Code for the appli-
cable plan year.

Foreign entity means a member of a
controlled group that—

(1) Is not a contributing sponsor of a
plan;

(2) Is not organized under the laws of
(or, if an individual, is not a domi-
ciliary of) any state (as defined in sec-
tion 3(10) of ERISA); and

(3) For the fiscal year that includes
the date the reportable event occurs,
meets one of the following tests—

(i) Is not required to file any United
States federal income tax form;

(ii) Has no income reportable on any
United States federal income tax form
other than passive income not exceed-
ing $1,000; or

(iii) Does not own substantial assets
in the United States (disregarding
stock of a member of the plan’s con-
trolled group) and is not required to
file any quarterly United States tax re-
turns for employee withholding.

Foreign-linked entity means a person
that—

(1) Is neither a foreign entity nor a
contributing sponsor of a plan; and

(2) Is a member of the plan’s con-
trolled group only because of owner-
ship interests in or by foreign entities.

Foreign parent means a foreign entity
that is a direct or indirect parent of a
person that is a contributing sponsor.

Form 5500 due date means the deadline
(including extensions) for filing the an-
nual report under section 103 of ERISA.

Notice date means the deadline (in-
cluding extensions) for filing notice of
the reportable event with the PBGC.

Participant means a participant as de-
fined in § 4006.2.

Public company means a person sub-
ject to the reporting requirements of
section 13 or 15(d) of the Securities Ex-
change Act of 1934 or a subsidiary (as
defined for purposes of the Securities
Exchange Act of 1934) of a person sub-
ject to such reporting requirements.

Testing date means, with respect to a
plan year—

(1) The last day of the prior plan
year, except as provided in paragraphs
(2) or (3) of this definition;

(2) In the case of a new or newly-cov-
ered plan (as defined in § 4006.2 of this
chapter), the first day of the plan year
or, if later, the date on which the plan
becomes effective for benefit accruals
for future service; or

(3) In the case of a plan described in
§ 4006.5(e)(2) of this chapter (relating to
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certain mergers or spinoffs), the first
day of the plan year.

Ultimate parent means the parent at
the highest level in the chain of cor-
porations and/or other organizations
constituting the parent-subsidiary con-
trolled group.

Unfunded vested benefits means un-
funded vested benefits determined in
accordance with § 4006.4 of this chapter,
without regard to the exemptions and
special rules in § 4006.5(a)—(c) of this
chapter. For purposes of subpart B
only, unfunded vested benefits may be
determined by subtracting the fair
market value of the plan’s assets from
the plan’s vested benefits amount.

Variable rate premium means the por-
tion of the premium determined under
section 4006(a)(3)(E) of ERISA and
§ 4006.3(b) of this chapter.

Vested benefits amount means the
vested benefits amount determined
under § 4006.4(b)(1) of this chapter.

§ 4043.3 Requirement of notice.

(a) Obligation to file—(1) In general.
Each person that is required to file a
notice under this part, or a duly au-
thorized representative, shall submit
the information required by this part
by the time specified in § 4043.20 (for
post-event notice), § 4043.61 (for advance
notice), or § 4043.81 (for Form 200 fil-
ings). Any information previously filed
with the PBGC may be incorporated by
reference.

(2) Multiple plans. If a reportable
event occurs for more than one plan,
the filing obligation with respect to
each plan is independent of the filing
obligation with respect to any other
plan.

(3) Optional consolidated filing. A fil-
ing by any person will be deemed to be
a filing by all persons required to no-
tify the PBGC under this part. If no-
tices are required for two or more
events, the notices may be combined in
one filing.

(b) Contents of reportable event notice.
A person required to file a reportable
event notice shall provide, by the no-
tice date, the following general infor-
mation, along with any other informa-
tion required for each reportable event
under subpart B or C of this part:

(1) The name of the plan;

(2) The name, address, and telephone
number of the contributing sponsor(s)
and of an individual that should be
contacted;

(3) The name, address, and telephone
number of the plan administrator and
of an individual that should be con-
tacted;

(4) The EIN of the contributing spon-
sor and the EIN/PN of the plan;

(5) A brief statement of the pertinent
facts relating to the reportable event;

(6) A copy of the plan document in ef-
fect, i.e., the last restatement of the
plan and all amendments thereto;

(7) A copy of the most recent actu-
arial statement and opinion (if any) re-
lating to the plan; and

(8) A statement of any material
change in the assets or liabilities of the
plan occurring after the date of the
most recent actuarial statement and
opinion.

(c) Optional reportable event forms. The
PBGC shall issue optional reportable
events forms, which may provide for
reduced initial information submis-
sions.

(d) Requests for additional information.
The PBGC may, in any case, require
the submission of additional informa-
tion. Any such information shall be
submitted for subpart B of this part
within 30 days, and for subpart C or D
of this part within 7 days, after the
date of a written request by the PBGC,
or within a different time period speci-
fied therein. The PBGC may in its dis-
cretion shorten the time period where
it determines that the interests of the
PBGC or participants may be preju-
diced by a delay in receipt of the infor-
mation.

(e) Effect of failure to file. If a notice
(or any other information required
under this part) is not provided within
the specified time limit, the PBGC may
assess against each person required to
provide the notice a separate penalty
under section 4071 of ERISA of up to
$1,100 a day for each day that the fail-
ure continues. The PBGC may pursue
any other equitable or legal remedies
available to it under the law.

[61 FR 63989, Dec. 2, 1996, as amended at 62
FR 36994, July 10, 1997]
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§ 4043.4 Waivers and extensions.
(a) Specific events. For specific report-

able events, waivers from reporting and
information requirements and exten-
sions of time are provided in subparts
B and C of this part. If an occurrence
constitutes two or more reportable
events, reporting requirements for each
event are determined independently.
For example, any event reportable
under more than one section will be ex-
empt from reporting only if it satisfies
the requirements for a waiver under
each section.

(b) Multiemployer plans. The require-
ments of section 4043 of ERISA are
waived with respect to multiemployer
plans.

(c) Terminating plans. No notice is re-
quired from the plan administrator or
contributing sponsor of a plan if the
notice date is on or after the date on
which—

(1) All of the plan’s assets (other than
any excess assets) are distributed pur-
suant to a termination; or

(2) A trustee is appointed for the plan
under section 4042(c) of ERISA.

(d) Other waivers and extensions. The
PBGC may extend any deadline or
waive any other requirement under
this part where it finds convincing evi-
dence that the waiver or extension is
appropriate under the circumstances.
Any waiver or extension may be sub-
ject to conditions. A request for a
waiver or extension must be filed in
writing with the PBGC and must state
the facts and circumstances on which
the request is based.

§ 4043.5 How and where to file.
Requests and information shall be

filed in accordance with the instruc-
tions to the applicable PBGC reporting
form.

§ 4043.6 Date of filing.
(a) Post-event notice. Information filed

under subpart B of this part is consid-
ered filed—

(1) On the date of the United States
postmark stamped on the cover in
which the information is mailed, if—

(i) The postmark was made by the
United States Postal Service; and

(ii) The document was mailed post-
age prepaid, properly addressed to the
PBGC;

(2) On the date it is deposited for de-
livery to the PBGC with a commercial
delivery service, provided it is received
by the PBGC within two regular busi-
ness days; or

(3) Except as provided in paragraphs
(a)(1) and (a)(2), on the date it is re-
ceived by the PBGC.

(b) Advance notice and Form 200 filings.
Information filed under subpart C or D
of this part is considered filed on the
date it is received by PBGC.

(c) Electronic filing. A reportable
event notice or Form 200 will be
deemed timely filed if—

(1) An electronic transmission con-
taining at least the minimum initial
information (as specified in the in-
struction to the applicable form) is
filed on or before the notice date; and

(2) The remaining initial information
is received by the PBGC on or before—

(i) The first regular business day fol-
lowing the notice date, in the case of
advance notice or a Form 200; or

(ii) The second regular business day
following the notice date, in the case of
post-event notice.

(d) Receipt date. Information received
on a weekend or Federal holiday or
after 5:00 p.m. on a weekday is consid-
ered filed on the next regular business
day.

§ 4043.7 Computation of time.

In computing any period of time, the
day of the event from which the period
of time begins to run shall not be in-
cluded. The last day so computed shall
be included, unless it is a weekend or
Federal holiday, in which case the pe-
riod runs until the end of the next reg-
ular business day.

§ 4043.8 Confidentiality.

In accordance with section 4043(f) of
ERISA and § 4901.21(a)(3) of this chap-
ter, any information or documentary
material that is not publicly available
and is submitted to the PBGC pursuant
to this part shall not be made public,
except as may be relevant to any ad-
ministrative or judicial action or pro-
ceeding or for disclosures to either
body of Congress or to any duly author-
ized committee or subcommittee of the
Congress.
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Subpart B—Post-Event Notice of
Reportable Events

§ 4043.20 Post-Event filing obligation.
The plan administrator and each con-

tributing sponsor of a plan for which a
reportable event under this subpart has
occurred are required to notify the
PBGC within 30 days after that person
knows or has reason to know that the
reportable event has occurred, unless a
waiver or extension applies. If there is
a change in plan administrator or con-
tributing sponsor, the reporting obliga-
tion applies to the person who is the
plan administrator or contributing
sponsor of the plan on the 30th day
after the reportable event occurs.

§ 4043.21 Tax disqualification and title
I noncompliance.

(a) Reportable event. A reportable
event occurs when the Secretary of the
Treasury issues notice that a plan has
ceased to be a plan described in section
4021(a)(2) of ERISA, or when the Sec-
retary of Labor determines that a plan
is not in compliance with title I of
ERISA.

(b) Waivers. Notice is waived for this
event.

§ 4043.22 Amendment decreasing bene-
fits payable.

(a) Reportable event. A reportable
event occurs when an amendment to a
plan is adopted under which the retire-
ment benefit payable from employer
contributions with respect to any par-
ticipant may be decreased.

(b) Waivers. Notice is waived for this
event.

§ 4043.23 Active participant reduction.
(a) Reportable event. A reportable

event occurs when the number of ac-
tive participants under a plan is re-
duced to less than 80 percent of the
number of active participants at the
beginning of the plan year, or to less
than 75 percent of the number of active
participants at the beginning of the
previous plan year.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) A statement explaining the cause
of the reduction (e.g., facility shutdown
or sale); and

(2) The number of active participants
at the date the reportable event occurs,
at the beginning of the plan year, and
at the beginning of the prior plan year.

(c) Waivers—(1) Small plan. Notice is
waived if the plan has fewer than 100
participants at the beginning of either
the current or the previous plan year.

(2) Plan funding. Notice is waived if—
(i) No variable rate premium. No vari-

able rate premium is required to be
paid for the plan for the event year;

(ii) $1 million unfunded vested benefits.
As of the testing date for the event
year, the plan has less than $1 million
in unfunded vested benefits; or

(iii) No unfunded vested benefits. As of
the testing date for the event year, the
plan would have no unfunded vested
benefits if unfunded vested benefits
were determined in accordance with
the assumptions and methodology in
§ 4010.4(b)(2) of this chapter.

(3) No facility closing event/80-percent
funded. Notice is waived if—

(i) The active participant reduction
would not be reportable if only those
active participant reductions resulting
from cessation of operations at one or
more facilities were taken into ac-
count; and

(ii) As of the testing date for the
event year, the fair market value of
the plan’s assets is at least 80 percent
of the plan’s vested benefits amount.

(d) Extensions. The notice date is ex-
tended to the latest of—

(1) Form 1 extension. 30 days after the
plan’s variable rate premium filing due
date for the event year if a waiver
under any of paragraphs (c)(2)(i)
through (c)(2)(iii) or (c)(3) of this sec-
tion would apply if ‘‘the plan year pre-
ceding the event year’’ were sub-
stituted for ‘‘the event year’’;

(2) Form 5500 extension. 30 days after
the plan’s Form 5500 due date that next
follows the date the reportable event
occurs, provided the event would not be
reportable counting only those partici-
pant reductions resulting from ces-
sation of operations at a single facility;
and

(3) Form 1–ES extension. The due date
for the Form 1–ES for the plan year fol-
lowing the event year if—

(i) The plan is required to file a Form
1–ES for the plan year following the
event year;
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(ii) The event would not be report-
able counting only those participant
reductions resulting from cessation of
operations at a single facility; and

(iii) The participant reduction rep-
resents no more than 20 percent of the
total active participants (at the begin-
ning of the plan year(s) in which the
reduction occurs) in all plans main-
tained by any member of the plan’s
controlled group.

(e) Determination of the number of ac-
tive participants—(1) Determination date.
The number of active participants at
the beginning of a plan year may be de-
termined by using the number of active
participants at the end of the previous
plan year.

(2) Active participant. ‘‘Active partici-
pant’’ means a participant who—

(i) Is receiving compensation for
work performed;

(ii) Is on paid or unpaid leave granted
for a reason other than a layoff;

(iii) Is laid off from work for a period
of time that has lasted less than 30
days; or

(iv) Is absent from work due to a re-
curring reduction in employment that
occurs at least annually.

§ 4043.24 Termination or partial termi-
nation.

(a) Reportable event. A reportable
event occurs when the Secretary of the
Treasury determines that there has
been a termination or partial termi-
nation of a plan within the meaning of
section 411(d)(3) of the Code.

(b) Waivers. Notice is waived for this
event.

§ 4043.25 Failure to make required
minimum funding payment.

(a) Reportable event. A reportable
event occurs when a required install-
ment or a payment required under sec-
tion 302 of ERISA or section 412 of the
Code (including a payment required as
a condition of a funding waiver) is not
made by the due date for the payment.
In the case of a payment needed to
avoid a deficiency in the plan’s funding
standard account, the due date is the
latest date such payment may be made
under section 302(c)(10)(A) of ERISA or
section 412(c)(10)(A) of the Code.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) The due date and amount of the
required minimum funding payment
that was not made and of the next pay-
ment due;

(2) The name of each member of the
plan’s controlled group and its owner-
ship relationship to other members of
that controlled group; and

(3) For each other plan maintained
by any member of the plan’s controlled
group, identification of the plan and its
contributing sponsor(s) by name and
EIN/PN or EIN, as appropriate.

(c) Waiver. Notice is waived if the re-
quired minimum funding payment is
made by the 30th day after its due date.

(d) Form 200 filed. If, with respect to
the same failure, a Form 200 has been
completed and submitted in accordance
with § 4043.81, the Form 200 filing shall
satisfy the requirements of this sec-
tion.

§ 4043.26 Inability to pay benefits
when due.

(a) Reportable event. A reportable
event occurs when a plan is currently
unable or projected to be unable to pay
benefits.

(1) Current inability. A plan is cur-
rently unable to pay benefits if it fails
to provide any participant or bene-
ficiary the full benefits to which the
person is entitled under the terms of
the plan, at the time the benefit is due
and in the form in which it is due. A
plan shall not be treated as being cur-
rently unable to pay benefits if its fail-
ure to pay is caused solely by the need
to verify the person’s eligibility for
benefits; the inability to locate the
person; or any other administrative
delay if the delay is for less than the
shorter of two months or two full ben-
efit payment periods.

(2) Projected inability. A plan is pro-
jected to be unable to pay benefits
when, as of the last day of any quarter
of a plan year, the plan’s ‘‘liquid as-
sets’’ are less than two times the
amount of the ‘‘disbursements from the
plan’’ for such quarter. Liquid assets
and disbursements from the plan have
the same meaning as under section
302(e)(5)(E) of ERISA and section
412(m)(5)(E) of the Code.
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(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) The date of any current inability
and the amount of benefit payments
not made;

(2) The next date on which the plan is
expected to be unable to pay benefits,
the amount of the projected shortfall,
and the number of plan participants
and beneficiaries expected to be af-
fected by the inability to pay benefits;

(3) For a projected inability described
in paragraph (a)(2), the amount of the
plan’s liquid assets at the end of the
quarter, and the amount of its dis-
bursements for the quarter; and

(4) The name, address, and phone
number of the trustee of the plan (and
of any custodian).

(c) Waivers. Notice is waived unless
the reportable event occurs during a
plan year for which the plan is de-
scribed in section 302(d)(6)(A) of ERISA
or section 412(l)(6)(A) of the Code.

§ 4043.27 Distribution to a substantial
owner.

(a) Reportable event. A reportable
event occurs for a plan when—

(1) There is a distribution to a sub-
stantial owner of a contributing spon-
sor of the plan;

(2) The total of all distributions made
to the substantial owner within the
one-year period ending with the date of
such distribution exceeds $10,000;

(3) The distribution is not made by
reason of the substantial owner’s
death; and

(4) Immediately after the distribu-
tion, the plan has nonforfeitable bene-
fits (as provided in § 4022.5) that are not
funded.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) The name, address and telephone
number of the substantial owner re-
ceiving the distribution(s); and

(2) The amount, form, and date of
each distribution.

(c) Waivers—(1) Distribution up to sec-
tion 415 limit. Notice is waived if the
total of all distributions made to the
substantial owner within the one-year
period ending with the date of the dis-
tribution does not exceed the limita-
tion (as of the date the reportable

event occurs) under section 415(b)(1)(A)
of the Code (as adjusted in accordance
with section 415(d)) when expressed as
an annual benefit in the form of a
straight life annuity to a participant
beginning at Social Security retire-
ment age ($120,000 for calendar year
1996).

(2) Plan funding. Notice is waived if—
(i) No variable rate premium. No vari-

able rate premium is required to be
paid for the plan for the event year;

(ii) No unfunded vested benefits. As of
the testing date for the event year, the
plan would have no unfunded vested
benefits if unfunded vested benefits
were determined in accordance with
the assumptions and methodology in
§ 4010.4(b)(2) of this chapter; or

(iii) 80-percent funded. As of the test-
ing date for the event year, the fair
market value of the plan’s assets is at
least 80 percent of the plan’s vested
benefits amount.

(3) Distribution up to one percent of as-
sets. Notice is waived if the sum of the
values of all distributions that are
made to the substantial owner within
the one-year period ending with the
date of the distribution is one percent
or less of the end-of-year current value
of the plan’s assets (as required to be
reported on the plan’s Form 5500) for
either of the two plan years imme-
diately preceding the event year.

(d) Form 1 extension. The notice date
is extended until 30 days after the
plan’s variable rate premium filing due
date for the event year, provided that a
waiver under any of paragraphs (c)(2)(i)
through (c)(2)(iii) of this section would
apply if ‘‘the plan year preceding the
event year’’ were substituted for ‘‘the
event year.’’

(e) Determination rules—(1) Valuation
of distribution. The value of a distribu-
tion under this section is the sum of—

(i) The cash amounts actually re-
ceived by the substantial owner;

(ii) The purchase price of any irrev-
ocable commitment; and

(iii) The fair market value of any
other assets distributed, determined as
of the date of distribution to the sub-
stantial owner.

(2) Date of substantial owner distribu-
tion. The date of distribution to a sub-
stantial owner of a cash distribution is
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the date it is received by the substan-
tial owner. The date of distribution to
a substantial owner of an irrevocable
commitment is the date on which the
obligation to provide benefits passes
from the plan to the insurer. The date
of any other distribution to a substan-
tial owner is the date when the plan re-
linquishes control over the assets
transferred directly or indirectly to the
substantial owner.

(3) Determination date. The determina-
tion of whether a participant is (or has
been in the preceding 60 months) a sub-
stantial owner is made on the date
when there has been a distribution that
would be reportable under this section
if made to a substantial owner.

§ 4043.28 Plan merger, consolidation,
or transfer.

(a) Reportable event. A reportable
event occurs when a plan merges, con-
solidates, or transfers its assets or li-
abilities under section 208 of ERISA or
section 414(1) of the Code.

(b) Waivers. Notice is waived for this
event. However, notice may be required
under § 4043.29 (for a controlled group
change) or § 4043.32 (for a transfer of
benefit liabilities).

§ 4043.29 Change in contributing spon-
sor or controlled group.

(a) Reportable event. A reportable
event occurs for a plan when there is a
transaction that results, or will result,
in one or more persons ceasing to be
members of the plan’s controlled
group. For purposes of this section, the
term ‘‘transaction’’ includes, but is not
limited to, a legally binding agree-
ment, whether or not written, to trans-
fer ownership, an actual transfer of
ownership, and an actual change in
ownership that occurs as a matter of
law or through the exercise or lapse of
pre-existing rights. A transaction is
not reportable if it will result solely in
a reorganization involving a mere
change in identity, form, or place of or-
ganization, however effected.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) The name of each member of the
plan’s old and new controlled groups
and the member’s ownership relation-
ship to other members of those groups;

(2) For each other plan maintained
by any member of the plan’s old or new
controlled group, identification of the
plan and its contributing sponsor(s) by
name and EIN/PN or EIN, as appro-
priate; and

(3) A copy of the most recent audited
(or if not available, unaudited) finan-
cial statements, and the most recent
interim financial statements, of the
plan’s contributing sponsor (both old
and new, in the case of a change in the
contributing sponsor) and any persons
that will cease to be in the plan’s con-
trolled group.

(c) Waivers—(1) De minimis 10-percent
segment. Notice is waived if the person
or persons that will cease to be mem-
bers of the plan’s controlled group rep-
resent a de minimis 10-percent segment
of the plan’s old controlled group for
the most recent fiscal year(s) ending on
or before the date the reportable event
occurs.

(2) Foreign entity. Notice is waived if
each person that will cease to be a
member of the plan’s controlled group
is a foreign entity other than a foreign
parent.

(3) Plan funding. Notice is waived if—
(i) No variable rate premium. No vari-

able rate premium is required to be
paid for the plan for the event year;

(ii) $1 million unfunded vested benefits.
As of the testing date for the event
year, the plan has less than $1 million
in unfunded vested benefits; or

(iii) No unfunded vested benefits. As of
the testing date for the event year, the
plan would have no unfunded vested
benefits if unfunded vested benefits
were determined in accordance with
the assumptions and methodology in
§ 4010.4(b)(2) of this chapter.

(4) Public company/80-percent funded.
Notice is waived if—

(i) The plan’s contributing sponsor
before the effective date of the trans-
action is a public company; and

(ii) As of the testing date for the
event year, the fair market value of
the plan’s assets is at least 80 percent
of the plan’s vested benefits amount.

(d) Extensions. The notice date is ex-
tended to the latest of—

(1) Form 1 extension. 30 days after the
plan’s variable rate premium filing due
date for the event year if a waiver
under any of paragraphs (c)(3)(i)
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through (c)(3)(iii) or (c)(4) of this sec-
tion would apply if ‘‘the plan year pre-
ceding the event year’’ were sub-
stituted for ‘‘the event year’;

(2) Foreign parent and foreign-linked
entities. With respect to a transaction
in which only foreign parents or for-
eign-linked entities will cease to be
members of the plan’s controlled
group, 30 days after the plan’s first
Form 5500 due date after the person re-
quired to notify the PBGC has actual
knowledge of the transaction and of
the controlled group relationship; and

(3) Press releases; Forms 10Q. If the
plan’s contributing sponsor before the
effective date of the transaction is a
public company, 30 days after the ear-
lier of—

(i) The first Form 10Q filing deadline
that occurs after the transaction; or

(ii) The date (if any) when a press re-
lease with respect to the transaction is
issued.

(e) Examples. The following examples
assume that no waivers apply.

(1) Controlled group breakup. Plan A’s
controlled group consists of Company
A (its contributing sponsor), Company
B (which maintains Plan B), and Com-
pany C. As a result of a transaction,
the controlled group will break into
two separate controlled groups—one
segment consisting of Company A and
the other segment consisting of Com-
panies B and C. Both Company A (Plan
A’s contributing sponsor) and the plan
administrator of plan A are required to
report that Companies B and C will
leave plan A’s controlled group. Com-
pany B (Plan B’s contributing sponsor)
and the plan administrator of Plan B
are required to report that Company A
will leave Plan B’s controlled group.
Company C is not required to report
because it is not a contributing sponsor
or a plan administrator.

(2) Change in contributing sponsor.
Plan Q is maintained by Company Q.
Company Q enters into a binding con-
tract to sell a portion of its assets and
to transfer employees participating in
Plan Q, along with Plan Q, to Company
R, which is not a member of Company
Q’s controlled group. There will be no
change in the structure of Company Q’s
controlled group. On the effective date
of the sale, Company R will become the
contributing sponsor of Plan Q. A re-

portable event occurs on the date of
the transaction (i.e., the binding con-
tract), because as a result of the trans-
action, Company Q (and any other
member of its controlled group) will
cease to be a member of Plan Q’s con-
trolled group. If, on the 30th day after
Company Q and Company R enter into
the binding contract, the change in the
contributing sponsor has not yet be-
come effective, Company Q has the re-
porting obligation. If the change in the
contributing sponsor has become effec-
tive by the 30th day, Company R has
the reporting obligation.

(3) Merger/consolidation within a con-
trolled group. Company X and Company
Y are subsidiaries of Company Z, which
maintains Plan Z. Company Y merges
into Company X (only Company X sur-
vives). Company Z and the plan admin-
istrator of Plan Z must report that
Company Y has ceased to be a member
of Plan Z’s controlled group.

§ 4043.30 Liquidation.
(a) Reportable event. A reportable

event occurs for a plan when a member
of the plan’s controlled group—

(1) Is involved in any transaction to
implement its complete liquidation (in-
cluding liquidation into another con-
trolled group member);

(2) Institutes or has instituted
against it a proceeding to be dissolved
or is dissolved, whichever occurs first;
or

(3) Liquidates in a case under the
Bankruptcy Code, or under any similar
law.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) The name of each member of the
plan’s controlled group before and after
the liquidation and its ownership rela-
tionship to other members of that con-
trolled group; and

(2) For each other plan maintained
by any member of the plan’s controlled
group, identification of the plan and its
contributing sponsor(s) by name and
EIN/PN or EIN, as appropriate.

(c) Waivers—(1) De minimis 10-percent
segment. Notice is waived if—

(i) The person or persons that liq-
uidate represent a de minimis 10-per-
cent segment of the plan’s controlled
group for the most recent fiscal year(s)
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ending on or before the date the report-
able event occurs; and

(ii) Each plan that was maintained
by the liquidating member is main-
tained by another member of the plan’s
controlled group after the liquidation.

(2) Foreign entity. Notice is waived if
each person that liquidates is a foreign
entity other than a foreign parent.

(3) Plan funding. Notice is waived if
each plan that was maintained by the
liquidating member is maintained by
another member of the plan’s con-
trolled group after the liquidation
and—

(i) No variable rate premium. No vari-
able rate premium is required to be
paid for the plan for the event year;

(ii) $1 million unfunded vested benefits.
As of the testing date for the event
year, the plan has less than $1 million
in unfunded vested benefits; or

(iii) No unfunded vested benefits. As of
the testing date for the event year, the
plan would have no unfunded vested
benefits if unfunded vested benefits
were determined in accordance with
the assumptions and methodology in
§ 4010.4(b)(2) of this chapter.

(4) Public company/80-percent funded.
Notice is waived if—

(i) The plan’s contributing sponsor is
a public company;

(ii) As of the testing date for the
event year, the fair market value of
the plan’s assets is at least 80 percent
of the plan’s vested benefits amount;
and

(iii) Each plan that was maintained
by the liquidating member is main-
tained by another member of the plan’s
controlled group after the liquidation.

(d) Extensions. The notice date is ex-
tended to the latest of—

(1) Form 1 extension. 30 days after the
plan’s variable rate premium filing due
date for the event year if a waiver
under any of paragraphs (c)(3)(i)
through (c)(3)(iii) or (c)(4) of this sec-
tion would apply if ‘‘the plan year pre-
ceding the event year’’ were sub-
stituted for ‘‘the event year’;

(2) Foreign parent and foreign-linked
entity. 30 days after the plan’s first
Form 5500 due date after the person re-
quired to notify the PBGC has actual
knowledge of the transaction and of
the controlled group relationship, if

the person liquidating is a foreign par-
ent or foreign-linked entity; and

(3) Press releases; Forms 100. If the
plan’s contributing sponsor is a public
company, 30 days after the earlier of—

(i) The first Form 10Q filing deadline
that occurs after the transaction; or

(ii) The date (if any) when a press re-
lease with respect to the transaction is
issued.

§ 4043.31 Extraordinary dividend or
stock redemption.

(a) Reportable event. A reportable
event occurs for a plan when any mem-
ber of the plan’s controlled group de-
clares a dividend (as defined in para-
graph (e)(3) of this section) or redeems
its own stock, if the resulting distribu-
tion is reportable under this paragraph.

(1) Cash distributions. A cash distribu-
tion is reportable if—

(i) The distribution, when combined
with any other cash distributions to
shareholders previously made during
the fiscal year, exceeds the adjusted
net income (as defined in paragraph
(e)(1) of this section) of the person
making the distribution for the pre-
ceding fiscal year; and

(ii) The distribution, when combined
with any other cash distributions to
shareholders previously made during
the fiscal year or during the three prior
fiscal years, exceeds the adjusted net
income (as defined in paragraph (e)(1)
of this section) of the person making
the distribution for the four preceding
fiscal years.

(2) Non-cash distributions. A non-cash
distribution is reportable if its net
value (as defined in paragraph (e)(4) of
this section), when combined with the
net value of any other non-cash dis-
tributions to shareholders previously
made during the fiscal year, exceeds 10
percent of the total net assets (as de-
fined in paragraph (e)(6) of this section)
of the person making the distribution.

(3) Combined distributions. If both cash
and non-cash distributions to share-
holders are made during a fiscal year, a
distribution is reportable when the
sum of the cash distribution percent-
age (as defined in paragraph (e)(2) of
this section) and the non-cash distribu-
tion percentages (as defined in para-
graph (e)(5) of this section) for the fis-
cal year exceeds 100 percent.
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(b) Information required. In addition
to the information in § 4043.5(b), the no-
tice shall include—

(1) Identification of the person mak-
ing the distribution (by name and EIN);
and

(2) The date and amount of any cash
distribution during the fiscal year;

(3) A description of any non-cash dis-
tribution during the fiscal year, the
fair market value of each asset distrib-
uted, and the date or dates of distribu-
tion; and

(4) A statement as to whether the re-
cipient was a member of the plan’s con-
trolled group.

(c) Waivers—(1) Extraordinary divi-
dends and stock redemptions. The report-
able event described in section
4043(c)(11) of ERISA related to extraor-
dinary dividends and stock redemp-
tions is waived except to the extent re-
porting is required under this section.

(2) De minimis 5-percent segment. No-
tice is waived if the person making the
distribution is a de minimis 5-percent
segment of the plan’s controlled group
for the most recent fiscal year(s) end-
ing on or before the date the reportable
event occurs.

(3) Foreign entity. Notice is waived if
the person making the distribution is a
foreign entity other than a foreign par-
ent.

(4) Foreign parent. Notice is waived if
the person making the distribution is a
foreign parent, and the distribution is
made solely to other members of the
plan’s controlled group.

(5) Plan funding. Notice is waived if—
(i) No variable rate premium. No vari-

able rate premium is required to be
paid for the plan for the event year;

(ii) $1 million unfunded vested benefits.
As of the testing date for the event
year, the plan has less than $1 million
in unfunded vested benefits;

(iii) No unfunded vested benefits. As of
the testing date for the event year, the
plan would have no unfunded vested
benefits if unfunded vested benefits
were determined in accordance with
the assumptions and methodology in
§ 4010.4(b)(2) of this chapter; or

(iv) 80-percent funded. As of the test-
ing date for the event year, the fair
market value of the plan’s assets is at
least 80 percent of the plan’s vested
benefits amount.

(d) Extensions. The notice date is ex-
tended to the latest of—

(1) Form 1 extension. 30 days after the
plan’s variable rate premium filing due
date for the event year if a waiver
under any of paragraphs (c)(5)(i)
through (c)(5)(iv) of this section would
apply if ‘‘the plan year preceding the
event year’’ were substituted for ‘‘the
event year’;

(2) Foreign parent and foreign-linked
entity. 30 days after the plan’s first
Form 5500 due date after the person re-
quired to notify the PBGC has actual
knowledge of the distribution and the
controlled group relationship, if the
person making the distribution is a for-
eign parent or foreign-linked entity;
and

(3) Press releases; Forms 10Q. If the
plan’s contributing sponsor is a public
company, 30 days after the earlier of—

(i) The first Form 10Q filing deadline
that occurs after the distribution; or

(ii) The date (if any) when a press re-
lease with respect to the distribution is
issued.

(e) Definitions—(1) Adjusted net income
means the net income before after-tax
gain or loss on any sale of assets, as de-
termined in accordance with generally
accepted accounting principles and
practices.

(2) Cash distribution percentage means,
for a fiscal year, the lesser of—

(i) The percentage that all cash dis-
tributions to one or more shareholders
made during that fiscal year bears to
the adjusted net income (as defined in
paragraph (e)(1) of this section) of the
person making the distributions for the
preceding fiscal year, or

(ii) The percentage that all cash dis-
tributions to one or more shareholders
made during that fiscal year and the
three preceding fiscal years bears to
the adjusted net income (as defined in
paragraph (e)(1) of this section) of the
person making the distributions for the
four preceding fiscal years.

(3) Dividend means a distribution to
one or more shareholders. A payment
by a person to a member of its con-
trolled group is treated as a distribu-
tion to its shareholder(s).

(4) Net value of non-cash distribution
means the fair market value of assets
transferred by the person making the
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distribution, reduced by the fair mar-
ket value of any liabilities assumed or
consideration given by the recipient in
connection with the distribution. A
distribution of stock that one con-
trolled group member holds in another
controlled group member is dis-
regarded. Net value determinations
should be based on readily available
fair market value(s) or independent ap-
praisal(s) performed within one year
before the distribution is made. To the
extent that fair market values are not
readily available and no such apprais-
als exist, the fair market value of an
asset transferred in connection with a
distribution or a liability assumed by a
recipient of a distribution shall be
deemed to be equal to 200 percent of
the book value of the asset or liability
on the books of the person making the
distribution. Stock redeemed is deemed
to have no value.

(5) Non-cash distribution percentage
means the percentage that the net
value of the non-cash distribution
bears to one-tenth of the value of the
total net assets (as defined in para-
graph (e)(6) of this section) of the per-
son making the distribution.

(6) Total net assets means, with re-
spect to the person declaring a non-
cash distribution—

(i) If all classes of the person’s securi-
ties are publicly traded, the total mar-
ket value (immediately before the dis-
tribution is made) of the publicly-trad-
ed securities of the person making the
distribution;

(ii) If no classes of the person’s secu-
rities are publicly traded, the excess
(immediately before the distribution is
made) of the book value of the person’s
assets over the book value of the per-
son’s liabilities, adjusted to reflect the
net value of the non-cash distribution;
or

(iii) If some but not all classes of the
person’s securities are publicly traded,
the greater of the amounts in para-
graphs (e)(6)(i) or (ii) of this section.

§ 4043.32 Transfer of benefit liabilities.
(a) Reportable event—(1) In general. A

reportable event occurs for a plan
when—

(i) The plan or any other plan main-
tained by a person in the plan’s con-
trolled group makes a transfer of ben-

efit liabilities to a person, or to a plan
or plans maintained by a person or per-
sons, that are not members of the
transferor plan’s controlled group; and

(ii) The amount of benefit liabilities
transferred, in conjunction with other
benefit liabilities transferred during
the 12-month period ending on the date
of the transfer, is 3 percent or more of
the plan’s total benefit liabilities. Both
the benefit liabilities transferred and
the plan’s total benefit liabilities shall
be valued as of any one date in the plan
year in which the transfer occurs,
using actuarial assumptions that com-
ply with section 414(l) of the Code.

(2) Date of transfer. The date of trans-
fer shall be determined on the basis of
the facts and circumstances of the par-
ticular situation. For transfers subject
to the requirements of section 414(l) of
the Code, the date determined in ac-
cordance with 26 CFR 1.414(l)–1(b)(11)
will be considered the date of transfer.

(b) Initial information required. In ad-
dition to the information required in
§ 4043.3(b), the notice shall include—

(1) Identification of the transferee(s)
and each contributing sponsor of each
transferee plan by name and EIN/PN or
EIN, as appropriate;

(2) An explanation of the actuarial
assumptions used in determining the
value of benefit liabilities (and, if ap-
propriate, the value of plan assets) for
each transfer; and

(3) An estimate of the amounts of as-
sets and liabilities being transferred,
and the number of participants whose
benefits are transferred.

(c) Waivers—(1) Complete plan transfer.
Notice is waived if the transfer is a
transfer of all of the transferor plan’s
benefit liabilities and assets to one
other plan.

(2) Transfer of less than 3 percent of as-
sets. Notice is waived if the value of the
assets being transferred—

(i) Equals the present value of the ac-
crued benefits (whether or not vested)
being transferred, using actuarial as-
sumptions that comply with section
414(l) of the Code; and

(ii) In conjunction with other assets
transferred during the same plan year,
is less than 3 percent of the assets of
the transferor plan as of at least one
day in that year.
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(3) Section 414(l) safe harbor. Notice is
waived if the transfer complies with
section 414(l) of the Code using the ac-
tuarial assumptions prescribed for val-
uing benefits in trusteed plans under
§ 4044.51–57 of this chapter.

(4) Fully funded plans. Notice is
waived if the transfer complies with
section 414(l) of the Code using reason-
able actuarial assumptions and, after
the transfer, the transferor and trans-
feree plans are fully funded (using the
actuarial assumptions prescribed for
valuing benefits in trusteed plans
under § 4044.51–57) of this chapter.

(d) Who must file. Only the plan ad-
ministrator and contributing sponsor
of the plan that made the transfer de-
scribed in paragraph (a)(1) of this sec-
tion are required to file a notice of a
reportable event under this section.
Notice by any other contributing spon-
sor or plan administrator is waived.

§ 4043.33 Application for minimum
funding waiver.

(a) Reportable event. A reportable
event for a plan occurs when an appli-
cation for a minimum funding waiver
for the plan is submitted under section
303 of ERISA or section 412(d) of the
Code.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include a copy of the
waiver application, including all at-
tachments.

§ 4043.34 Loan default.
(a) Reportable event. A reportable

event occurs for a plan whenever there
is a default by a member of the plan’s
controlled group with respect to a loan
with an outstanding balance of $10 mil-
lion or more, if—

(1) The default results from the debt-
or’s failure to make a required loan
payment when due (unless the payment
is made within 30 days after the due
date);

(2) The lender accelerates the loan; or
(3) The debtor receives a written no-

tice of default from the lender (and
does not establish the notice was
issued in error) on account of:

(i) A drop in the debtor’s cash re-
serves below an agreed-upon level;

(ii) An unusual or catastrophic event
experienced by the debtor; or

(iii) A persisting failure by the debtor
to attain agreed-upon financial per-
formance levels.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) A copy of the relevant loan docu-
ments (e.g., promissory note, security
agreement);

(2) The due date and amount of any
missed payment;

(3) A copy of any notice of default
from the lender; and

(4) A copy of any notice of accelera-
tion from the lender.

(c) Waivers—(1) Default cured. Notice
is waived if the default is cured, or
waived by the lender, within 30 days or,
if later, by the end of any cure period
provided by the loan agreement.

(2) Foreign entity. Notice is waived if
the debtor is a foreign entity other
than a foreign parent.

(3) Plan funding. Notice is waived if—
(i) No variable rate premium. No vari-

able rate premium is required to be
paid for the plan for the event year;

(ii) $1 million unfunded vested benefits.
As of the testing date for the event
year, the plan has less than $1 million
in unfunded vested benefits;

(iii) No unfunded vested benefits. As of
the testing date for the event year, the
plan would have no unfunded vested
benefits if unfunded vested benefits
were determined in accordance with
the assumptions and methodology in
§ 4010.4(b)(2) of this chapter; or

(iv) 80-percent funded. As of the test-
ing date for the event year, the fair
market value of the plan’s assets is at
least 80 percent of the plan’s vested
benefits amount.

(d) Notice date and extensions—(1) In
general. Except as provided in para-
graph (d)(2) or (d)(3) of this section, the
notice date is 30 days after the person
required to report knows or has reason
to know of the occurrence of the de-
fault, without regard to the time of
any other conditions required for the
default to be reportable.

(2) Cure period extensions. The notice
date is extended to one day after—

(i) The applicable cure period pro-
vided in the loan agreement (in the
case of a reportable event described in
paragraph (a)(1) of this section);
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(ii) The date the loan is accelerated
(in the case of a reportable event de-
scribed in paragraph (a)(2) of this sec-
tion); or

(iii) The date the debtor receives
written notice of the default (in the
case of a reportable event described in
paragraph (a)(3) of this section).

(3) Form 1 extension. The notice date
is extended to 30 days after the plan’s
variable rate premium filing due date
for the event year, if a waiver under
any of paragraphs (c)(3)(i) through
(c)(3)(iv) of this section would apply if
the ‘‘the plan year preceding the event
year’’ were substituted for ‘‘the event
year.’’

(4) Foreign parent and foreign-linked
entities. With respect to a loan default
involving only a foreign parent or a
foreign-linked entity, the notice date
is extended to 30 days after the plan’s
first Form 5500 due date after the per-
son required to notify the PBGC has
actual knowledge of the default and of
the controlled group relationship.

(5) Example. Company A has a debt
with an outstanding balance of $20 mil-
lion, for which a payment is due on Oc-
tober 1. Under the terms of the loan,
the default may be cured within 10
days. Company A does not make the
payment until October 31. Because
Company A has made the payment
within 30 days of the due date, no re-
portable event has occurred. If Com-
pany A does not make the payment by
October 31, a reportable event will have
occurred on October 1, and notice will
be due by October 31.

§ 4043.35 Bankruptcy or similar settle-
ment.

(a) Reportable event. A reportable
event occurs for a plan when any mem-
ber of the plan’s controlled group—

(1) Commences a bankruptcy case
(under the Bankruptcy Code), or has a
bankruptcy case commenced against it;

(2) Commences or has commenced
against it any other type of insolvency
proceeding (including, but not limited
to, the appointment of a receiver);

(3) Commences, or has commenced
against it, a proceeding to effect a
composition, extension, or settlement
with creditors;

(4) Executes a general assignment for
the benefit of creditors; or

(5) Undertakes to effect any other
nonjudicial composition, extension, or
settlement with substantially all its
creditors.

(b) Initial information required. In ad-
dition to the information in § 4043.3(b),
the notice shall include—

(1) A copy of all papers filed in the
relevant proceeding, including, but not
limited to, petitions and supporting
schedules;

(2) The last date for filing claims;
(3) The name, address, and phone

number of any trustee or receiver (or
similar person);

(4) The name of each member of the
plan’s controlled group and its owner-
ship relationship to other members of
that controlled group; and

(5) For each other plan maintained
by any member of the plan’s controlled
group, identification of the plan and its
contributing sponsor(s) by name and
EIN/PN or EIN, as appropriate.

(c) Waivers. Notice is waived if the
person described in paragraph (a) of
this section is a foreign entity other
than a foreign parent.

(d) Extensions. Unless the controlled
group member described in paragraph
(a) of this section is the contributing
sponsor of the plan, the notice date is
extended until 30 days after the person
required to notify the PBGC has actual
knowledge of the reportable event.

Subpart C—Advance Notice of
Reportable Events

§ 4043.61 Advance reporting filing obli-
gation.

(a) In general. Unless a waiver or ex-
tension applies with respect to the
plan, each contributing sponsor of a
plan for which a reportable event under
this subpart is going to occur is re-
quired to notify the PBGC no later
than 30 days before the effective date of
the reportable event if the contributing
sponsor is subject to advance report-
ing. If there is a change in contributing
sponsor, the reporting obligation ap-
plies to the person who is the contrib-
uting sponsor of the plan on the notice
date.
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(b) Persons subject to advance re-
porting. A contributing sponsor is sub-
ject to the advance reporting require-
ment under paragraph (a) of this sec-
tion if—

(1) Neither the contributing sponsor
nor the member of the plan’s con-
trolled group to which the event re-
lates is a public company; and

(2) The contributing sponsor is a
member of a controlled group main-
taining one or more plans that, in the
aggregate (disregarding plans with no
unfunded vested benefits) have—

(i) Vested benefits amounts that ex-
ceed the actuarial values of plan assets
by more than $50 million; and

(ii) A funded vested benefit percent-
age of less than 90 percent.

(c) Funding determinations. For pur-
poses of paragraph (b)(2) of this sec-
tion—

(1) Actuarial value of assets. The actu-
arial value of plan assets is determined
in accordance with § 4006.4(b)(2) of this
chapter;

(2) Funded vested benefit percentage.
The aggregate funded vested percent-
age of one or more plans is the percent-
age that the total actuarial values of
plan assets bears to the plans’ total
vested benefits amounts; and

(3) Testing date. Each plan’s assets
and vested benefits amount are deter-
mined as of that plan’s testing date for
the plan year that includes the effec-
tive date of the reportable event.

(d) Shortening of 30-day period. Pursu-
ant to § 4043.3(d), the PBGC may, upon
review of an advance notice, shorten
the notice period to allow for an earlier
effective date.

§ 4043.62 Change in contributing spon-
sor or controlled group.

(a) Reportable event and information
required. Advance notice is required for
a change in a plan’s contributing spon-
sor or controlled group, as described in
§ 4043.29(a), and the notice shall include
the information described in § 4043.29(b)
and, if known, the expected effective
date of the reportable event.

(b) Waivers—(1) Small plan. Notice is
waived with respect to a change of con-
tributing sponsor if the transferred
plan has 500 or fewer participants.

(2) De minimis 5-percent segment. No-
tice is waived if the person or persons

that will cease to be members of the
plan’s controlled group represent a de
minimis 5-percent segment of the plan’s
old controlled group for the most re-
cent fiscal year(s) ending on or before
the effective date of the reportable
event.

§ 4043.63 Liquidation.

(a) Reportable event and information
required. Advance notice is required for
a liquidation of a member of a plan’s
controlled group, as described in
§ 4043.30(a), and the notice shall include
the information described in § 4043.30(b)
and, if known, the expected effective
date of the reportable event.

(b) Waiver. Notice is waived if the
person that liquidates is a de minimis 5-
percent segment of the plan’s con-
trolled group for the most recent fiscal
year(s) ending on or before the effec-
tive date of the reportable event, and
each plan that was maintained by the
liquidating member is maintained by
another member of the plan’s con-
trolled group.

§ 4043.64 Extraordinary dividend or
stock redemption.

(a) Reportable event and information
required. Advance notice is required for
a distribution by a member of a plan’s
controlled group that would be de-
scribed in § 4043.31(a) if both assets and
liabilities were valued at fair market
value. The notice shall include the in-
formation described in § 4043.31(b).

(b) Waiver. Notice is waived if the
person making the distribution is a de
minimis 5-percent segment of the plan’s
controlled group for the most recent
fiscal year(s) ending on or before the
effective date of the reportable event.

§ 4043.65 Transfer of benefit liabilities.

(a) Reportable event and information
required. Advance notice is required for
a transfer of benefit liabilities, as de-
scribed in § 4043.32(a) (determined with-
out regard to § 4043.32(d)), and the no-
tice shall include the information de-
scribed in § 4043.32(b).

(b) Waivers. Notice is waived—
(1) In the circumstances described in

§ 4043.32 (c)(1), (c)(2), and (c)(4); and
(2) If the benefit liabilities of 500 or

fewer participants are transferred, in
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the circumstances described in
§ 4043.32(c)(3).

§ 4043.66 Application for minimum
funding waiver.

(a) Reportable event and information
required. Advance notice is required for
an application for a minimum funding
waiver, as described in § 4043.33(a), and
the notice shall include the informa-
tion described in § 4043.33(b).

(b) Extension. The notice date is ex-
tended until 10 days after the report-
able event has occurred.

§ 4043.67 Loan default.

(a) Reportable event and information
required. Advance notice is required for
a loan default, as described in
§ 4043.34(a) (or that would be so de-
scribed if ‘‘10 days’’ were substituted
for ‘‘30 days’’ in § 4043.34(a)(1)). The no-
tice shall include the information de-
scribed in § 4043.34(b).

(b) Waivers. Notice is waived if the re-
portable default is cured, or the lender
waives the default, within 10 days or, if
later, by the end of any cure period.

(c) Extensions. The notice date is ex-
tended to the later of—

(1) 10 days after default. 10 days after
the default occurs (without regard to
the time of any other conditions re-
quired for the default to be reportable);
and

(2) One day after subsequent event. One
day after—

(i) The applicable cure period pro-
vided in the loan agreement (in the
case of a default described in
§ 4043.34(a)(1));

(ii) The date the loan is accelerated
(in the case of a default described in
§ 4043.34(a)(2)); and

(iii) The date the debtor receives
written notice of the default (in the
case of a default described in
§ 4043.34(a)(3)).

§ 4043.68 Bankruptcy or similar settle-
ment.

(a) Reportable event and information
required. Advance notice is required for
a bankruptcy or similar settlement, as
described in § 4043.35(a), and the notice
shall include the information described
in § 4043.35(b).

(b) Extension. The notice date is ex-
tended until 10 days after the report-
able event has occurred.

Subpart D—Notice of Failure To
Make Required Contributions

§ 4043.81 PBGC Form 200, notice of
failure to make required contribu-
tions; supplementary information.

(a) General rules. To comply with the
notification requirement in section
302(f)(4) of ERISA and section 412(n)(4)
of the Code, a contributing sponsor of a
single-employer plan that is covered
under section 4021 of ERISA and, if
that contributing sponsor is a member
of a parent-subsidiary controlled
group, the ultimate parent must com-
plete and submit in accordance with
this section a properly certified Form
200 that includes all required docu-
mentation and other information, as
described in the related filing instruc-
tions. Notice is required whenever the
unpaid balance of a required install-
ment or any other payment required
under section 302 of ERISA and section
412 of the Code (including interest),
when added to the aggregate unpaid
balance of all preceding such install-
ments or other payments for which
payment was not made when due (in-
cluding interest), exceeds $1 million.

(1) Form 200 must be filed with the
PBGC no later than 10 days after the
due date for any required payment for
which payment was not made when
due.

(2) If a contributing sponsor or the
ultimate parent completes and submits
Form 200 in accordance with this sec-
tion, the PBGC will consider the notifi-
cation requirement in section 302(f)(4)
of ERISA and section 412(n)(4) of the
Code to be satisfied by all members of
a controlled group of which the person
who has filed Form 200 is a member.

(b) Supplementary information. If,
upon review of a Form 200, the PBGC
concludes that it needs additional in-
formation in order to make decisions
regarding enforcement of a lien im-
posed by section 302(f) of ERISA and
section 412(n) of the Code, the PBGC
may require any member of the con-
tributing sponsor’s controlled group to
supplement the Form 200 in accordance
with § 4043.3(d).
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PART 4044—ALLOCATION OF AS-
SETS IN SINGLE-EMPLOYER PLANS

Subpart A—Allocation of Assets

GENERAL PROVISIONS

Sec.
4044.1 Purpose and scope.
4044.2 Definitions.
4044.3 General rule.
4044.4 Violations.

ALLOCATION OF ASSETS TO BENEFIT
CATEGORIES

4044.10 Manner of allocation.
4044.11 Priority category 1 benefits.
4044.12 Priority category 2 benefits.
4044.13 Priority category 3 benefits.
4044.14 Priority category 4 benefits.
4044.15 Priority category 5 benefits.
4044.16 Priority category 6 benefits.
4044.17 Subclasses.

ALLOCATION OF RESIDUAL ASSETS

4044.30 [Reserved]

Subpart B—Valuation of Benefits and
Assets

GENERAL PROVISIONS

4044.41 General valuation rules.

TRUSTEED PLANS

4044.51 Benefits to be valued.
4044.52 Valuation of benefits.
4044.53 Mortality assumptions.
4044.54 [Reserved]

EXPECTED RETIREMENT AGE

4044.55 XRA when a participant must retire
to receive a benefit.

4044.56 XRA when a participant need not re-
tire to receive a benefit.

4044.57 Special rule for facility closing.

NON-TRUSTEED PLANS

4044.71 Valuation of annuity benefits.
4044.72 Form of annuity to be valued.
4044.73 Lump sums and other alternative

forms of distribution in lieu of annuities.
4044.74 Withdrawal of employee contribu-

tions.
4044.75 Other lump sum benefits.

APPENDIX A TO PART 4044—MORTALITY RATE
TABLES

APPENDIX B TO PART 4044—INTEREST RATES
USED TO VALUE BENEFITS

APPENDIX C TO PART 4044—LOADING ASSUMP-
TIONS

APPENDIX D TO PART 4044—TABLES USED TO
DETERMINE EXPECTED RETIREMENT AGE

AUTHORITY: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

NOTE: Certain provisions of part 4044 have
been superseded by legislative changes. For
example, there are references to provisions
formerly codified in 29 CFR part 2617, sub-
part C (and to the Notice of Sufficiency pro-
vided for thereunder) that no longer exist be-
cause of changes in the PBGC’s plan termi-
nation regulations in response to the Single-
Employer Pension Plan Amendments Act of
1986 and the Pension Protection Act of 1987.
The PBGC intends to amend part 4044 at a
later date to conform it to current statutory
provisions.

SOURCE: 61 FR 34059, July 1, 1996, unless
otherwise noted.

Subpart A—Allocation of Assets

GENERAL PROVISIONS

§ 4044.1 Purpose and scope.
This part implements section 4044 of

ERISA, which contains rules for allo-
cating a plan’s assets when the plan
terminates. These rules have been in
effect since September 2, 1974, the date
of enactment of ERISA. This part ap-
plies to any single-employer plan cov-
ered by title IV of ERISA that submits
a notice of intent to terminate, or for
which PBGC commences an action to
terminate the plan under section 4042
of ERISA.

(a) Subpart A. Sections 4044.1 through
4044.4 set forth general rules for apply-
ing §§ 4044.10 through 4044.17. Sections
4044.10 through 4044.17 interpret the
rules and describe procedures for allo-
cating plan assets to priority cat-
egories 1 through 6.

(b) Subpart B. The purpose of subpart
B is to establish the method of deter-
mining the value of benefits and assets
under terminating single-employer
pension plans covered by title IV of
ERISA. This valuation is needed for
both plans trusteed under title IV and
plans which are not trusteed. For the
former, the valuation is needed to allo-
cate plan assets in accordance with
subpart A of this part and to determine
the amount of any plan asset insuffi-
ciency. For the latter, the valuation is
needed to allocate assets in accordance
with subpart A and to distribute the
assets in accordance with subpart B of
part 4041 of this chapter.

(1) Section 4044.41 sets forth the gen-
eral provisions of subpart B and applies
to all terminating single-employer
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plans. Sections 4044.51 through 4044.57
prescribe the benefit valuation rules
for plans that receive or that expect to
receive a Notice of Inability to Deter-
mine Sufficiency from PBGC and are
placed into trusteeship by PBGC, in-
cluding (in §§ 4044.55 through 4044.57)
the rules and procedures a plan admin-
istrator shall follow to determine the
expected retirement age (XRA) for a
plan participant entitled to early re-
tirement benefits for whom the annu-
ity starting date is not known as of the
valuation date. This applies to all
trusteed plans which have such early
retirement benefits. The plan adminis-
trator shall determine an XRA under
§ 4044.55, § 4044.56 or § 4044.57, as appro-
priate, for each active participant or
participant with a deferred vested ben-
efit who is entitled to an early retire-
ment benefit and who as of the valu-
ation date has not selected an annuity
starting date. (See Note at beginning of
part 4044.)

(2) Sections 4044.71 through 4044.75
prescribe the benefit valuation rules
for calculating the value of a benefit to
be paid a participant or beneficiary
under a terminating pension plan that
is distributing assets where the plan
has received a Notice of Sufficiency
issued by PBGC pursuant to part 2617
of this chapter and has not been placed
into trusteeship by PBGC. (See Note at
beginning of part 4044.)

§ 4044.2 Definitions.
(a) The following terms are defined in

§ 4001.2 of this chapter: annuity, basic-
type benefit, Code, distribution date,
ERISA, fair market value, guaranteed
benefit, insurer, IRS, irrevocable com-
mitment, mandatory employee con-
tributions, nonbasic-type benefit, non-
forfeitable benefit, normal retirement
age, notice of intent to terminate,
PBGC, person, plan, plan adminis-
trator, single-employer plan, substan-
tial owner, termination date, and vol-
untary employee contributions.

(b) For purposes of this part:
Deferred annuity means an annuity

under which the specified date or age
at which payments are to begin occurs
after the valuation date.

Earliest retirement age at valuation
date means the later of (a) a partici-
pant’s age on his or her birthday near-

est to the valuation date, or (b) the
earliest age at which the participant
can retire under the terms of the plan.

Early retirement benefit means an an-
nuity benefit payable under the terms
of the plan, under which the partici-
pant is entitled to begin receiving pay-
ments before his or her normal retire-
ment age and which is not payable on
account of the disability of the partici-
pant. It may be reduced according to
the terms of the plan.

Expected retirement age (XRA) means
the age, determined in accordance with
§§ 4044.55 through 4044.57, at which a
participant is expected to begin receiv-
ing benefits when the participant has
not elected, before the allocation date,
an annuity starting date. This is the
age to which a participant’s benefit
payment is assumed to be deferred for
valuation purposes. An XRA is equal to
or greater than the participant’s ear-
liest retirement age at valuation date
but less than his or her normal retire-
ment age.

Non-trusteed plan means a single-em-
ployer plan which receives a Notice of
Sufficiency from PBGC and is able to
close out by purchasing annuities in
the private sector in accordance with
part 2617 of this chapter. (See Note at
beginning of part 4044.)

Notice of Sufficiency means a notice
issued by the PBGC that it has deter-
mined that plan assets are sufficient to
discharge when due all obligations of
the plan with respect to benefits in pri-
ority categories 1 through 4 after plan
assets have been allocated to benefits
in accordance with section 4044 of
ERISA and this subpart. (See Note at
beginning of part 4044.)

Priority category means one of the
categories contained in sections 4044
(a)(1) through (a)(6) of ERISA that es-
tablish the order in which plan assets
are to be allocated.

Trusteed plan means a single-em-
ployer plan which has been placed into
trusteeship by PBGC.

Unreduced retirement age (URA) means
the earlier of the normal retirement
age specified in the plan or the age at
which an unreduced benefit is first pay-
able.

Valuation date means (1) for non-
trusteed plans, the date of distribution

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00779 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



780

29 CFR Ch. XL (7–1–01 Edition)§ 4044.3

and (2) for trusteed plans, the date of
termination.

(c) For purposes of subpart B of this
part (unless otherwise required by the
context):

Age means the participant’s age at
his or her nearest birthday and is de-
termined by rounding the individual’s
exact age to the nearest whole year.
Half years are rounded to the next
highest year. This is also known as the
‘‘insurance age.’’

(d) For purposes of §§ 4044.55 through
4044.57:

Monthly benefit means the guaranteed
benefit payable by PBGC.

(e) For purposes of §§ 4044.71 through
4044.75:

Lump sum payable in lieu of an annuity
means a benefit that is payable in a
single installment and is derived from
an annuity payable under the plan.

Other lump sum benefit means a ben-
efit in priority category 5 or 6, deter-
mined under subpart A of this part,
that is payable in a single installment
(or substantially so) under the terms of
the plan, and that is not derived from
an annuity payable under the plan. The
benefit may be a severance pay benefit,
a death benefit or other single install-
ment benefit.

Qualifying bid means a bid obtained
from an insurer in accordance with
§ 2617.14(b) of this chapter. (See Note at
beginning of part 4044.)

§ 4044.3 General rule.
(a) Asset allocation. Upon the termi-

nation of a single-employer plan, the
plan administrator shall allocate the
plan assets available to pay for benefits
under the plan in the manner pre-
scribed by this subpart. Plan assets
available to pay for benefits include all
plan assets (valued according to
§ 4044.41(b)) remaining after the sub-
traction of all liabilities, other than li-
abilities for future benefit payments,
paid or payable from plan assets under
the provisions of the plan. Liabilities
include expenses, fees and other admin-
istrative costs, and benefit payments
due before the allocation date. Except
as provided in § 4044.4(b), an irrevocable
commitment by an insurer to pay a
benefit, which commitment is in effect
on the date of the asset allocation, is
not considered a plan asset, and a ben-

efit payable under such a commitment
is excluded from the allocation process.

(b) Allocation date. For plans that
close out pursuant to a Notice of Suffi-
ciency under the provisions of subpart
C of part 2617 of this chapter, assets
shall be allocated as of the date plan
assets are to be distributed. For other
plans, assets shall be allocated as of
the termination date. (See Note at be-
ginning of part 4044.)

§ 4044.4 Violations.

(a) General. A plan administrator vio-
lates ERISA if plan assets are allocated
or distributed upon plan termination in
a manner other than that prescribed in
section 4044 of ERISA and this subpart,
except as may be required to prevent
disqualification of the plan under the
Code and regulations thereunder.

(b) Distributions in anticipation of ter-
mination. A distribution, transfer, or
allocation of assets to a participant or
to an insurance company for the ben-
efit of a participant, made in anticipa-
tion of plan termination, is considered
to be an allocation of plan assets upon
termination, and is covered by para-
graph (a) of this section. In deter-
mining whether a distribution, trans-
fer, or allocation of assets has been
made in anticipation of plan termi-
nation PBGC will consider all of the
facts and circumstances including—

(1) Any change in funding or oper-
ation procedures;

(2) Past practice with regard to em-
ployee requests for forms of distribu-
tion;

(3) Whether the distribution is con-
sistent with plan provisions; and

(4) Whether an annuity contract that
provides for a cutback based on the
guarantee limits in subpart B of part
4022 of this chapter could have been
purchased from an insurance company.

ALLOCATION OF ASSETS TO BENEFIT

CATEGORIES

§ 4044.10 Manner of allocation.

(a) General. The plan administrator
shall allocate plan assets available to
pay for benefits under the plan using
the rules and procedures set forth in
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paragraphs (b) through (f) of this sec-
tion, or any other procedure that re-
sults in each participant (or bene-
ficiary) receiving the same benefits he
or she would receive if the procedures
in paragraphs (b) through (f) were fol-
lowed.

(b) Assigning benefits. The basic-type
and nonbasic-type benefits payable
with respect to each participant in a
terminated plan shall be assigned to
one or more priority categories in ac-
cordance with §§ 4044.11 through 4044.16.
Benefits derived from voluntary em-
ployee contributions, which are as-
signed only to priority category 1, are
treated, under section 204(c)(4) of
ERISA and section 411(d)(5) of the
Code, as benefits under a separate plan.
The amount of a benefit payable with
respect to each participant shall be de-
termined as of the termination date.

(c) Valuing benefits. The value of a
participant’s benefit or benefits as-
signed to each priority category shall
be determined, as of the allocation
date, in accordance with the provisions
of subpart B of this part. The value of
each participant’s basic-type benefit or
benefits in a priority category shall be
reduced by the value of the partici-
pant’s benefit of the same type that is
assigned to a higher priority category.
Except as provided in the next two sen-
tences, the same procedure shall be fol-
lowed for nonbasic-type benefits. The
value of a participant’s nonbasic-type
benefits in priority categories 3, 5, and
6 shall not be reduced by the value of
the participant’s nonbasic-type benefit
assigned to priority category 2. Bene-
fits in priority category 1 shall neither
be included in nor subtracted from
lower priority categories. In no event
shall a benefit assigned to a priority
category be valued at less than zero.

(d) Allocating assets to priority cat-
egories. Plan assets available to pay for
benefits under the plan shall be allo-
cated to each priority category in suc-
cession, beginning with priority cat-
egory 1. If the plan has sufficient assets
to pay for all benefits in a priority cat-
egory, the remaining assets shall then
be allocated to the next lower priority
category. This process shall be re-
peated until all benefits in priority
categories 1 through 6 have been pro-

vided or until all available plan assets
have been allocated.

(e) Allocating assets within priority cat-
egories. Except for priority category 5,
if the plan assets available for alloca-
tion to any priority category are insuf-
ficient to pay for all benefits in that
priority category, those assets shall be
distributed among the participants ac-
cording to the ratio that the value of
each participant’s benefit or benefits in
that priority category bears to the
total value of all benefits in that pri-
ority category. If the plan assets avail-
able for allocation to priority category
5 are insufficient to pay for all benefits
in that category, the assets shall be al-
located, first, to the value of each par-
ticipant’s nonforfeitable benefits that
would be assigned to priority category
5 under § 4044.15 after reduction for the
value of benefits assigned to higher pri-
ority categories, based only on the pro-
visions of the plan in effect at the be-
ginning of the 5-year period imme-
diately preceding the termination date.
If assets available for allocation to pri-
ority category 5 are sufficient to fully
satisfy the value of those benefits, as-
sets shall then be allocated to the
value of the benefit increase under the
oldest amendment during the 5-year
period immediately preceding the ter-
mination date, reduced by the value of
benefits assigned to higher priority
categories (including higher subcat-
egories in priority category 5). This al-
location procedure shall be repeated
for each succeeding plan amendment
within the 5-year period until all plan
assets available for allocation have
been exhausted. If an amendment de-
creased benefits, amounts previously
allocated with respect to each partici-
pant in excess of the value of the re-
duced benefit shall be reduced accord-
ingly. In the subcategory in which as-
sets are exhausted, the assets shall be
distributed among the participants ac-
cording to the ratio that the value of
each participant’s benefit or benefits in
that subcategory bears to the total
value of all benefits in that sub-
category.

(f) Applying assets to basic-type or
nonbasic-type benefits within priority cat-
egories. The assets allocated to a par-
ticipant’s benefit or benefits within
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each priority category shall first be ap-
plied to pay for the participant’s basic-
type benefit or benefits assigned to
that priority category. Any assets allo-
cated on behalf of that participant re-
maining after satisfying the partici-
pant’s basic-type benefit or benefits in
that priority category shall then be ap-
plied to pay for the participant’s
nonbasic-type benefit or benefits as-
signed to that priority category. If the
assets allocable to a participant’s
basic-type benefit or benefits in all pri-
ority categories are insufficient to pay
for all of the participant’s guaranteed
benefits, the assets allocated to that
participant’s benefit in priority cat-
egory 4 shall be applied, first, to the
guaranteed portion of the participant’s
benefit in priority category 4. The re-
maining assets allocated to that par-
ticipant’s benefit in priority category
4, if any, shall be applied to the non-
guaranteed portion of the participant’s
benefit.

(g) Allocation to established subclasses.
Notwithstanding paragraphs (e) and (f)
of this section, the assets of a plan that
has established subclasses within any
priority category may be allocated to
the plan’s subclasses in accordance
with the rules set forth in § 4044.17.

§ 4044.11 Priority category 1 benefits.
(a) Definition. The benefits in priority

category 1 are participants’ accrued
benefits derived from voluntary em-
ployee contributions.

(b) Assigning benefits. Absent an elec-
tion described in the next sentence, the
benefit assigned to priority category 1
with respect to each participant is the
balance of the separate account main-
tained for the participant’s voluntary
contributions. If a participant has
elected to receive an annuity in lieu of
his or her account balance, the benefit
assigned to priority category 1 with re-
spect to that participant is the present
value of that annuity.

§ 4044.12 Priority category 2 benefits.
(a) Definition. The benefits in priority

category 2 are participants’ accrued
benefits derived from mandatory em-
ployee contributions, whether to be
paid as an annuity benefit with a pre-
retirement death benefit that returns

mandatory employee contributions or,
if a participant so elects under the
terms of the plan and subpart A of part
4022 of this chapter, as a lump sum ben-
efit. Benefits are primarily basic-type
benefits although nonbasic-type bene-
fits may also be included as follows:

(1) Basic-type benefits. The basic-type
benefit in priority category 2 with re-
spect to each participant is the sum of
the values of the annuity benefit and
the pre-retirement death benefit deter-
mined under the provisions of para-
graph (c)(1) of this section.

(2) Nonbasic-type benefits. If a partici-
pant elects to receive a lump sum ben-
efit and if the value of the lump sum
benefit exceeds the value of the basic-
type benefit in priority category 2 de-
termined with respect to the partici-
pant, the excess is a nonbasic-type ben-
efit. There is no nonbasic-type benefit
in priority category 2 for a participant
who does not elect to receive a lump
sum benefit.

(b) Conversion of mandatory employee
contributions to an annuity benefit. Sub-
ject to the limitation set forth in para-
graph (b)(3) of this section, a partici-
pant’s accumulated mandatory em-
ployee contributions shall be converted
to an annuity form of benefit payable
at the normal retirement age or, if the
plan provides for early retirement, at
the expected retirement age. The con-
version shall be made using the inter-
est rates and factors specified in para-
graph (b)(2) of this section. The form of
the annuity benefit (e.g., straight life
annuity, joint and survivor annuity,
cash refund annuity, etc.) is the form
that the participant or beneficiary is
entitled to on the termination date. If
the participant does not have a non-
forfeitable right to a benefit, other
than the return of his or her manda-
tory contributions in a lump sum, the
annuity form of benefit is the form the
participant would be entitled to if the
participant had a nonforfeitable right
to an annuity benefit under the plan on
the termination date.

(1) Accumulated mandatory employee
contributions. Subject to any addition
for the cost of ancillary benefits plus
interest, as provided in the following
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sentence, the amount of the accumu-
lated mandatory employee contribu-
tions for each participant is the par-
ticipant’s total nonforfeitable manda-
tory employee contributions remaining
in the plan on the termination date
plus interest, if any, under the plan
provisions. Mandatory employee con-
tributions, if any, used after the effec-
tive date of the minimum vesting
standards in section 203 of ERISA and
section 411 of the Code for costs or to
provide ancillary benefits such as life
insurance or health insurance, plus in-
terest under the plan provisions, shall
be added to the contributions that re-
main in the plan to determine the ac-
cumulated mandatory employee con-
tributions.

(2) Interest rates and conversion factors.
The interest rates and conversion fac-
tors used in the administration of the
plan shall be used to convert a partici-
pant’s accumulated mandatory con-
tributions to the annuity form of ben-
efit. In the absence of plan rules and
factors, the interest rates and conver-
sion factors established by the IRS for
allocation of accrued benefits between
employer and employee contributions
under the provisions of section 204(c) of
ERISA and section 411(c) of the Code
shall be used.

(3) Minimum accrued benefit. The an-
nuity benefit derived from mandatory
employee contributions may not be
less than the minimum accrued benefit
under the provisions of section 204(c) of
ERISA and section 411(c) of the Code.

(c) Assigning benefits. If a participant
or beneficiary elects to receive a lump
sum benefit, his or her benefit shall be
determined under paragraph (c)(2) of
this section. Otherwise, the benefits
with respect to a participant shall be
determined under paragraph (c)(1) of
this section.

(1) Annuity benefit and pre-retirement
death benefit. The annuity benefit and
the pre-retirement death benefit as-
signed to priority category 2 with re-
spect to a participant are determined
as follows:

(i) The annuity benefit is the benefit
computed under paragraph (b) of this
section.

(ii) Except for adjustments necessary
to meet the minimum lump sum re-
quirements as hereafter provided, the

pre-retirement death benefit is the
benefit under the plan that returns all
or a portion of the participant’s man-
datory employee contributions upon
the death of the participant before re-
tirement. A benefit that became pay-
able in a single installment (or sub-
stantially so) because the participant
died before the termination date is a li-
ability of the plan within the meaning
of § 4044.3(a) and should not be assigned
to priority category 2. A benefit pay-
able upon a participant’s death that is
included in the annuity form of the
benefit derived from mandatory em-
ployee contributions (e.g., the sur-
vivor’s portion of a joint and survivor
annuity or the cash refund portion of a
cash refund annuity) is assigned to pri-
ority category 2 as part of the annuity
benefit under paragraph (c)(1)(i) of this
section and is not assigned as a death
benefit. The pre-retirement death ben-
efit may not be less than the minimum
lump sum required upon withdrawal of
mandatory employee contributions by
the IRS under section 204(c) of ERISA
and section 411(c) of the Code.

(2) Lump sum benefit. Except for ad-
justments necessary to meet the min-
imum lump sum requirements as here-
after provided, if a participant elects
to receive a lump sum benefit under
the provisions of the plan, the amount
of the benefit that is assigned to pri-
ority category 2 with respect to the
participant is—

(i) The combined value of the annuity
benefit and the pre-retirement death
benefit determined according to para-
graph (c)(1) (which constitutes the
basic-type benefit) plus

(ii) The amount, if any, of the par-
ticipant’s accumulated mandatory em-
ployee contributions that exceeds the
combined value of the annuity benefit
and the pre-retirement death benefit
(which constitutes the nonbasic-type
benefit), but not more than

(iii) The amount of the participant’s
accumulated mandatory contributions.

(3) For purposes of paragraph (c)(2) of
this section, accumulated mandatory
contributions means the contributions
with interest, if any, payable under
plan provisions to the participant or
beneficiary on termination of the plan
or, in the absence of such provisions,
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the amount that is payable if the par-
ticipant withdrew his or her contribu-
tions on the termination date. The
lump sum benefit may not be less than
the minimum lump required by the IRS
under section 204(c) of ERISA and sec-
tion 411(c) of the Code upon withdrawal
of mandatory employee contributions.

§ 4044.13 Priority category 3 benefits.
(a) Definition. The benefits in priority

category 3 are those annuity benefits
that were in pay status before the be-
ginning of the 3-year period ending on
the termination date, and those annu-
ity benefits that could have been in
pay status for participants who were
eligible to receive annuity benefits be-
fore the beginning of the 3-year period
ending on the termination date. Ben-
efit increases that became effective be-
fore the beginning of the 5-year period
ending on the termination date, includ-
ing automatic benefit increases after
that date to the extent provided in
paragraph (b)(5) of this section, shall be
included in determining the priority
category 3 benefit. Benefits are pri-
marily basic-type benefits, although
nonbasic-type benefits will be included
if any portion of a participant’s pri-
ority category 3 benefit is not
guaranteeable under the provisions of
subpart A of part 4022 of this chapter
and § 4022.21 of this chapter.

(b) Assigning benefits. The annuity
benefit that is assigned to priority cat-
egory 3 with respect to each partici-
pant is the lowest annuity that was
paid or payable under the rules in para-
graphs (b)(2) through (b)(6) of this sec-
tion.

(1) Eligibility of participants and bene-
ficiaries. A participant or beneficiary is
eligible for a priority category 3 ben-
efit if either of the following applies:

(i) The participant’s (or bene-
ficiary’s) benefit was in pay status be-
fore the beginning of the 3-year period
ending on the termination date.

(ii) The participant was eligible for
an annuity and his or her benefit could
have been in pay status before the be-
ginning of the 3-year period ending on
the termination date. Whether a par-
ticipant was eligible to receive an an-
nuity before the beginning of the 3-
year period shall be determined using
the plan provisions in effect on the day

before the beginning of the 3-year pe-
riod.

(iii) If a participant described in ei-
ther of the preceding two paragraphs
died during the 3-year period ending on
the date of the plan termination and
his or her beneficiary is entitled to an
annuity, the beneficiary is eligible for
a priority category 3 benefit.

(2) Plan provisions governing deter-
mination of benefit. In determining the
amount of the priority category 3 an-
nuity with respect to a participant, the
plan administrator shall use the par-
ticipant’s age, service, actual or ex-
pected retirement age, and other rel-
evant facts as of the following dates:

(i) Except as provided in the next
sentence, for a participant or bene-
ficiary whose benefit was in pay status
before the beginning of the 3-year pe-
riod ending on the termination date,
the priority category 3 benefit shall be
determined according to plan provi-
sions in effect on the date the benefit
commenced. Benefit increases that be-
came effective before the beginning of
the 5-year period ending on the date of
plan termination, including automatic
benefit increases after that date to the
extent provided in paragraph (b)(5) of
this section, shall be included in deter-
mining the priority category 3 benefit.
The form of annuity elected by a re-
tiree is considered the normal form of
annuity for that participant.

(ii) For a participant who was eligi-
ble to receive an annuity before the be-
ginning of the 3-year period ending on
the termination date but whose benefit
was not in pay status, the priority cat-
egory 3 benefit and the normal form of
annuity shall be determined according
to plan provisions in effect on the day
before the beginning of the 3-year pe-
riod ending on the termination date as
if the benefit had commenced at that
time.

(3) General benefit limitations. The gen-
eral benefit limitation is determined as
follows:

(i) If a participant’s benefit was in
pay status before the beginning of the
3-year period, the benefit assigned to
priority category 3 with respect to that
participant is limited to the lesser of
the lowest annuity benefit in pay sta-
tus during the 3-year period ending on
the termination date and the lowest
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annuity benefit payable under the plan
provisions at any time during the 5-
year period ending on the termination
date.

(ii) Unless a benefit was in pay status
before the beginning of the 3-year pe-
riod ending on the termination date,
the benefit assigned to priority cat-
egory 3 with respect to a participant is
limited to the lowest annuity benefit
payable under the plan provisions, in-
cluding any reduction for early retire-
ment, at any time during the 5-year pe-
riod ending on the termination date. If
the annuity form of benefit under a for-
mula that appears to produce the low-
est benefit differs from the normal an-
nuity form for the participant under
paragraph (b)(2)(ii) of this section, the
benefits shall be compared after the
differing form is converted to the nor-
mal annuity form, using plan factors.
In the absence of plan factors, the fac-
tors in subpart B of part 4022 of this
chapter shall be used.

(iii) For purposes of this paragraph, if
a terminating plan has been in effect
less than five years on the termination
date, computed in accordance with
paragraph (b)(6) of this section, the
lowest annuity benefit under the plan
during the 5-year period ending on the
termination date is zero. If the plan is
a successor to a previously established
defined benefit plan within the mean-
ing of section 4021(a) of ERISA, the
time it has been in effect will include
the time the predecessor plan was in ef-
fect.

(4) Determination of beneficiary’s ben-
efit. If a beneficiary is eligible for a pri-
ority category 3 benefit because of the
death of a participant during the 3-year
period ending on the termination date,
the benefit assigned to priority cat-
egory 3 for the beneficiary shall be de-
termined as if the participant had died
the day before the 3-year period began.

(5) Automatic benefit increases. If plan
provisions adopted and effective before
the beginning of the 5-year period end-
ing on the termination date provided
for automatic increases in the benefit
formula for both active participants
and those in pay status or for partici-
pants in pay status only, the lowest an-
nuity benefit payable during the 5-year
period ending on the termination date
determined under paragraph (b)(3) of

this section includes the automatic in-
creases scheduled during the fourth
and fifth years preceding termination,
subject to the restriction that benefit
increases for active participants in ex-
cess of the increases for retirees shall
not be taken into account.

(6) Computation of time periods. For
purposes of this section, a plan or
amendment is ‘‘in effect’’ on the later
of the date on which it is adopted or
the date it becomes effective.

[61 FR 34059, July 1, 1996, as amended at 62
FR 67729, Dec. 30, 1997]

§ 4044.14 Priority category 4 benefits.

The benefits assigned to priority cat-
egory 4 with respect to each partici-
pant are the participant’s basic-type
benefits that do not exceed the guar-
antee limits set forth in subpart B of
part 4022 of this chapter, except as pro-
vided in the next sentence. The benefit
assigned to priority category 4 with re-
spect to a participant is not limited by
the aggregate benefits limitations set
forth in § 4022B.1 of this chapter for in-
dividuals who are participants in more
than one plan or by the phase-in limi-
tation applicable to substantial owners
set forth in § 4022.26.

§ 4044.15 Priority category 5 benefits.

The benefits assigned to priority cat-
egory 5 with respect to each partici-
pant are all of the participant’s non-
forfeitable benefits under the plan.

§ 4044.16 Priority category 6 benefits.

The benefits assigned to priority cat-
egory 6 with respect to each partici-
pant are all of the participant’s bene-
fits under the plan, whether forfeitable
or nonforfeitable.

§ 4044.17 Subclasses.

(a) General rule. A plan may establish
one or more subclasses within any pri-
ority category, other than priority cat-
egories 1 and 2, which subclasses will
govern the allocation of assets within
that priority category. The subclasses
may be based only on a participant’s
longer service, older age, or disability,
or any combination thereof.

(b) Limitation. Except as provided in
paragraph (c) of this section, whenever

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00785 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



786

29 CFR Ch. XL (7–1–01 Edition)§ 4044.30

the allocation within a priority cat-
egory on the basis of the subclasses es-
tablished by the plan increases or de-
creases the cumulative amount of as-
sets that otherwise would be allocated
to guaranteed benefits, the assets so
shifted shall be reallocated to other
participants’ benefits within the pri-
ority category in accordance with the
subclasses.

(c) Exception for subclasses in effect on
September 2, 1974. A plan administrator
may allocate assets to subclasses with-
in any priority category, other than
priority categories 1 and 2, without re-
gard to the limitation in paragraph (b)
of this section if, on September 2, 1974,
the plan provided for allocation of plan
assets upon termination of the plan
based on a participant’s longer service,
older age, or disability, or any com-
bination thereof, and—

(1) Such provisions are still in effect;
or

(2) The plan, if subsequently amended
to modify or remove those subclasses,
is re-amended to re-establish the same
subclasses on or before July 28, 1981.

(d) Discrimination under Code. Not-
withstanding the provisions of para-
graphs (a) through (c) of this section,
allocation of assets to subclasses estab-
lished under this section is permitted
only to the extent that the allocation
does not result in discrimination pro-
hibited under the Code and regulations
thereunder.

ALLOCATION OF RESIDUAL ASSETS

§ 4044.30 [Reserved]

Subpart B—Valuation of Benefits
and Assets

GENERAL PROVISIONS

§ 4044.41 General valuation rules.
(a) Valuation of benefits—(1) Trusteed

plans. The plan administrator of a plan
that has been or will be placed into
trusteeship by the PBGC shall value
plan benefits in accordance with
§§ 4044.51 through 4044.57.

(2) Non-trusteed plans. The plan ad-
ministrator of a non-trusteed plan
shall value plan benefits in accordance
with §§ 4044.71 through 4044.75. If a plan
with respect to which PBGC has issued

a Notice of Sufficiency is unable to sat-
isfy all benefits assigned to priority
categories 1 through 4 on the distribu-
tion date, the PBGC will place it into
trusteeship and the plan administrator
shall re-value the benefits in accord-
ance with §§ 4044.51 through 4044.57. (See
Note at beginning of part 4044.)

(b) Valuation of assets. Plan assets
shall be valued at their fair market
value, based on the method of valu-
ation that most accurately reflects
such fair market value.

TRUSTEED PLANS

§ 4044.51 Benefits to be valued.

(a) Form of benefit. The plan adminis-
trator shall determine the form of each
benefit to be valued in accordance with
the following rules:

(1) If a benefit is in pay status as of
the valuation date, the plan adminis-
trator shall value the form of the ben-
efit being paid.

(2) If a benefit is not in pay status as
of the valuation date but a valid elec-
tion with respect to the form of benefit
has been made on or before the valu-
ation date, the plan administrator
shall value the form of benefit so elect-
ed.

(3) If a benefit is not in pay status as
of the valuation date and no valid elec-
tion with respect to the form of benefit
has been made on or before the valu-
ation date, the plan administrator
shall value the form of benefit that,
under the terms of the plan, is payable
in the absence of a valid election.

(b) Timing of benefit. The plan admin-
istrator shall value benefits whose
starting date is subject to election
using the assumption specified in para-
graph (b)(1) or (b)(2) of this section.

(1) Where election made. If a valid elec-
tion of the starting date of a benefit
has been made on or before the valu-
ation date, the plan administrator
shall assume that the starting date of
the benefit is the starting date so
elected.

(2) Where no election made. If no valid
election of the starting date of a ben-
efit has been made on or before the
valuation date, the plan administrator
shall assume that the starting date of
the benefit is the later of—
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(i) The expected retirement age, as
determined under §§ 4044.55 through
4044.57, of the participant with respect
to whom the benefit is payable, or

(ii) The valuation date.

§ 4044.52 Valuation of benefits.
The plan administrator shall value

all benefits as of the valuation date
by—

(a) Using the mortality assumptions
prescribed by § 4044.53 and the interest
assumptions prescribed in appendix B
to this part;

(b) Using interpolation methods,
where necessary, at least as accurate
as linear interpolation;

(c) Using valuation formulas that ac-
cord with generally accepted actuarial
principles and practices;

(d) Taking mortality into account
during the deferral period of a deferred
joint and survivor benefit only with re-
spect to the participant (or other prin-
cipal annuitant); and

(e) Adjusting the values to reflect
loading expenses in accordance with
appendix C to this part.

[65 FR 14753, Mar. 17, 2000]

§ 4044.53 Mortality assumptions.
(a) General rule. Subject to paragraph

(b) of this section (regarding certain
death benefits), the plan administrator
shall use the mortality factors pre-
scribed in paragraphs (c), (d), and (e) of
this section to value benefits under
§ 4044.52.

(b) Certain death benefits. If an annu-
ity for one person is in pay status on
the valuation date, and if the payment
of a death benefit after the valuation
date to another person, who need not
be identifiable on the valuation date,
depends in whole or in part on the
death of the pay status annuitant, then
the plan administrator shall value the
death benefit using—

(1) The mortality rates that are ap-
plicable to the annuity in pay status
under this section to represent the
mortality of the pay status annuitant;
and

(2) The mortality rates applicable to
annuities not in pay status and to de-
ferred benefits other than annuities,
under paragraph (c) of this section, to
represent the mortality of the death
beneficiary.

(c) Mortality rates for healthy lives.
The mortality rates applicable to an-
nuities in pay status on the valuation
date that are not being received as dis-
ability benefits, to annuities not in pay
status on the valuation date, and to de-
ferred benefits other than annuities,
are—

(1) For male participants, the rates
in Table 1 of appendix A to this part,
and

(2) For female participants, the rates
in Table 1 of appendix A to this part,
set back 6 years.

(d) Mortality rates for disabled lives
(other than Social Security disability).
The mortality rates applicable to an-
nuities in pay status on the valuation
date that are being received as dis-
ability benefits and for which neither
eligibility for, nor receipt of, Social Se-
curity disability benefits is a pre-
requisite, are—

(1) For male participants, the rates
in Table 1 of appendix A to this part,
set forward 3 years, and

(2) For female participants, the rates
in Table 1 of appendix A to this part,
set back 3 years.

(e) Mortality rates for disabled lives
(Social Security disability). The mor-
tality rates applicable to annuities in
pay status on the valuation date that
are being received as disability benefits
and for which either eligibility for, or
receipt of, Social Security disability
benefits is a prerequisite, are the rates
in Tables 2–M and 2–F of appendix A to
this part.

[61 FR 34059, July 1, 1996, as amended at 65
FR 14753, Mar. 17, 2000]

§ 4044.54 [Reserved]

EXPECTED RETIREMENT AGE

§ 4044.55 XRA when a participant must
retire to receive a benefit.

(a) Applicability. Except as provided
in § 4044.57, the plan administrator
shall determine the XRA under this
section when plan provisions or estab-
lished plan practice require a partici-
pant to retire from his or her job to
begin receiving an early retirement
benefit.
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(b) Data needed. The plan adminis-
trator shall determine for each partici-
pant who is entitled to an early retire-
ment benefit—

(1) The amount of the participant’s
monthly benefit payable at unreduced
retirement age in the normal form pay-
able under the terms of the plan or in
the form validly elected by the partici-
pant before the termination date;

(2) The calendar year in which the
participant reaches unreduced retire-
ment age (‘‘URA’’);

(3) The participant’s URA; and
(4) The participant’s earliest retire-

ment age at the valuation date.
(c) Procedure. (1) The plan adminis-

trator shall determine whether a par-
ticipant is in the high, medium or low
retirement rate category using the ap-
plicable Selection of Retirement Rate
Category Table in appendix D, based on
the participant’s benefit determined
under paragraph (b)(1) of this section
and the year in which the participant
reaches URA.

(2) Based on the retirement rate cat-
egory determined under paragraph
(c)(1), the plan administrator shall de-
termine the XRA from Table II–A, II–B
or II–C, as appropriate, by using the
participant’s URA and earliest retire-
ment age at valuation date.

§ 4044.56 XRA when a participant need
not retire to receive a benefit.

(a) Applicability. Except as provided
in § 4044.57, the plan administrator
shall determine the XRA under this
section when plan provisions or estab-
lished plan practice do not require a
participant to retire from his or her job
to begin receiving his or her early re-
tirement benefit.

(b) Data needed. The plan adminis-
trator shall determine for each partici-
pant—

(1) The participant’s URA; and
(2) The participant’s earliest retire-

ment age at valuation date.
(c) Procedure. Participants in this

case are always assigned to the high re-
tirement rate category and therefore
the plan administrator shall use Table
II–C of appendix D to determine the
XRA. The plan administrator shall de-
termine the XRA from Table II–C by
using the participant’s URA and ear-

liest retirement age at termination
date.

§ 4044.57 Special rule for facility clos-
ing.

(a) Applicability. The plan adminis-
trator shall determine the XRA under
this section, rather than § 4044.55 or
§ 4044.56, when both the conditions set
forth in paragraphs (a)(1) and (a)(2) of
this section exist.

(1) The facility at which the partici-
pant is or was employed permanently
closed within one year before the valu-
ation date, or is in the process of being
permanently closed on the valuation
date.

(2) The participant left employment
at the facility less than one year before
the valuation date or was still em-
ployed at the facility on the valuation
date.

(b) XRA. The XRA is equal to the ear-
liest retirement age at valuation date.

NON-TRUSTEED PLANS

§ 4044.71 Valuation of annuity bene-
fits.

The value of a benefit which is to be
paid as an annuity is the cost of pur-
chasing the annuity on the date of dis-
tribution from an insurer under the
qualifying bid.

§ 4044.72 Form of annuity to be valued.

(a) When both the participant and
beneficiary are alive on the date of dis-
tribution, the form of annuity to be
valued is—

(1) For a participant or beneficiary
already receiving a monthly benefit,
that form which is being received, or

(2) For a participant or beneficiary
not receiving a monthly benefit, the
normal annuity form payable under the
plan or the optional form for which the
participant has made a valid election
pursuant to § 2617.4(c) of this chapter.
(See Note at beginning of part 4044.)

(b) When the participant dies after
the date of plan termination but before
the date of distribution, the form of an-
nuity to be valued is determined under
paragraph (b)(1) or (b)(2) of this sec-
tion:

(1) For a participant who was enti-
tled to a deferred annuity—
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(i) If the form was a single or joint
life annuity, no benefit shall be valued;
or

(ii) If the participant had made a
valid election of a lump sum benefit be-
fore he or she died, the form to be val-
ued is the lump sum.

(2) For a participant who was eligible
for immediate retirement, and for a
participant who was in pay status at
the date of termination—

(i) If the form was a single life annu-
ity, no benefit shall be valued;

(ii) If the form was an annuity for a
period certain and life thereafter, the
form to be valued is an annuity for the
certain period;

(iii) If the form was a joint and sur-
vivor annuity, the form to be valued is
a single life annuity payable to the
beneficiary, unless the beneficiary has
also died, in which case no benefit shall
be valued;

(iv) If the form was an annuity for a
period certain and joint and survivor
thereafter, the form to be valued is an
annuity for the certain period and the
life of the beneficiary thereafter, un-
less the beneficiary has also died, in
which case the form to be valued is an
annuity for the certain period;

(v) If the form was a cash refund an-
nuity, the form to be valued is the re-
maining lump sum death benefit; or

(vi) If the participant had elected a
lump sum benefit before he or she died,
the form to be valued is the lump sum.

(c) When the participant is still liv-
ing and the named beneficiary or
spouse dies after the date of termi-
nation but before the date of distribu-
tion, the form of annuity to be valued
is determined under paragraph (c)(1) or
(c)(2) of this section:

(1) For a participant entitled to a de-
ferred annuity—

(i) If the form was a joint and sur-
vivor annuity, the form to be valued is
a single life annuity payable to the
participant; or

(ii) If the form was an annuity for a
period certain and joint and survivor
thereafter, the form to be valued is an
annuity for the certain period and the
life of the participant thereafter.

(2) For a participant eligible for im-
mediate retirement and for a partici-
pant in pay status at the date of termi-
nation—

(i) If the form was a joint and sur-
vivor annuity, the form to be valued is
a single life annuity payable to the
participant; or

(ii) If the form was an annuity for a
period certain and joint survivor there-
after annuity, the form to be valued is
an annuity for the certain period and
for the life of the participant there-
after.

§ 4044.73 Lump sums and other alter-
native forms of distribution in lieu
of annuities.

(a) Valuation. (1) The value of the
lump sum or other alternative form of
distribution is the present value of the
normal form of benefit provided by the
plan payable at normal retirement age,
determined as of the date of distribu-
tion using reasonable actuarial as-
sumptions as to interest and mortality.

(2) If the participant dies before the
date of distribution, but had elected a
lump sum benefit, the present value
shall be determined as if the partici-
pant were alive on the date of distribu-
tion.

(b) Actuarial assumptions. The plan
administrator shall specify the actu-
arial assumptions used to determine
the value calculated under paragraph
(a) of this section when the plan ad-
ministrator submits the benefit valu-
ation data to the PBGC pursuant to
§ 2617.12 of part 2617 of this chapter. The
same actuarial assumptions shall be
used for all such calculations. The
PBGC reserves the right to review the
actuarial assumptions used and to re-
value the benefits determined by the
plan administrator if the actuarial as-
sumptions are found to be unreason-
able.

(See Note at beginning of part 4044.)

§ 4044.74 Withdrawal of employee con-
tributions.

(a) If a participant has not started to
receive monthly benefit payments on
the date of distribution, the value of
the lump sum which returns manda-
tory employee contributions is equal to
the total amount of contributions
made by the participant, plus interest
that is payable to the participant
under the terms of the plan, plus inter-
est on that total amount from the date
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of termination to the date of distribu-
tion. The rate of interest credited on
employee contributions up to the date
of termination shall be the greater of
the interest rate provided under the
terms of the plan or the interest rate
required under section 204(c) of ERISA
or section 411(c) of the IRC.

(b) If a participant has started to re-
ceive monthly benefit payments on the
date of distribution, part of which are
attributable to his or her contribu-
tions, the value of the lump sum which
returns employee contributions is
equal to the excess of the amount de-
scribed in paragraph (b)(1) of this sec-
tion over the amount computed in
paragraph (b)(2) of this section.

(1) The amount of accumulated man-
datory employee contributions remain-
ing in the plan as of the date of termi-
nation plus interest from the date of
termination to the date of distribution.

(2) The excess of benefit payments
made from the plan between date of
plan termination and the date of dis-
tribution, over the amount of pay-
ments that would have been made if
the employee contributions had been
paid as a lump sum on the date of plan
termination, with interest accumu-
lated on the excess from the date of
payment to the date of distribution.

(c) Interest assumptions. The interest
rate used under this section to credit
interest between the date of termi-
nation to the date of distribution shall
be a reasonable rate and shall be the
same for both paragraphs (a) and (b).

§ 4044.75 Other lump sum benefits.

The value of a lump sum benefit
which is not covered under § 4044.73 or
§ 4044.74 is equal to—

(a) The value under the qualifying
bid, if an insurer provides the benefit;
or

(b) The present value of the benefit
as of the date of distribution, deter-
mined using reasonable actuarial as-
sumptions, if the benefit is to be dis-
tributed other than by the purchase of
the benefit from an insurer. The PBGC
reserves the right to review the actu-
arial assumptions as to reasonableness
and re-value the benefit if the actu-
arial assumptions are unreasonable.

(See Note at beginning of part 4044.)

APPENDIX A TO PART 4044—MORTALITY
RATE TABLES

The tables in this appendix set forth for
each age x the probability qX that an indi-
vidual aged x will not survive to attain age
x+1.

TABLE 1—MORTALITY TABLE FOR HEALTHY
MALE PARTICIPANTS

Age x qx

5 ............................................................................. 0.000342
6 ............................................................................. 0.000318
7 ............................................................................. 0.000302
8 ............................................................................. 0.000294
9 ............................................................................. 0.000292
10 ........................................................................... 0.000293
11 ........................................................................... 0.000298
12 ........................................................................... 0.000304
13 ........................................................................... 0.000310
14 ........................................................................... 0.000317
15 ........................................................................... 0.000325
16 ........................................................................... 0.000333
17 ........................................................................... 0.000343
18 ........................................................................... 0.000353
19 ........................................................................... 0.000365
20 ........................................................................... 0.000377
21 ........................................................................... 0.000392
22 ........................................................................... 0.000408
23 ........................................................................... 0.000424
24 ........................................................................... 0.000444
25 ........................................................................... 0.000464
26 ........................................................................... 0.000488
27 ........................................................................... 0.000513
28 ........................................................................... 0.000542
29 ........................................................................... 0.000572
30 ........................................................................... 0.000607
31 ........................................................................... 0.000645
32 ........................................................................... 0.000687
33 ........................................................................... 0.000734
34 ........................................................................... 0.000785
35 ........................................................................... 0.000860
36 ........................................................................... 0.000907
37 ........................................................................... 0.000966
38 ........................................................................... 0.001039
39 ........................................................................... 0.001128
40 ........................................................................... 0.001238
41 ........................................................................... 0.001370
42 ........................................................................... 0.001527
43 ........................................................................... 0.001715
44 ........................................................................... 0.001932
45 ........................................................................... 0.002183
46 ........................................................................... 0.002471
47 ........................................................................... 0.002790
48 ........................................................................... 0.003138
49 ........................................................................... 0.003513
50 ........................................................................... 0.003909
51 ........................................................................... 0.004324
52 ........................................................................... 0.004755
53 ........................................................................... 0.005200
54 ........................................................................... 0.005660
55 ........................................................................... 0.006131
56 ........................................................................... 0.006618
57 ........................................................................... 0.007139
58 ........................................................................... 0.007719
59 ........................................................................... 0.008384
60 ........................................................................... 0.009158
61 ........................................................................... 0.010064
62 ........................................................................... 0.011133
63 ........................................................................... 0.012391
64 ........................................................................... 0.013868
65 ........................................................................... 0.015592
66 ........................................................................... 0.017579
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TABLE 1—MORTALITY TABLE FOR HEALTHY
MALE PARTICIPANTS—Continued

Age x qx

67 ........................................................................... 0.019804
68 ........................................................................... 0.022229
69 ........................................................................... 0.024817
70 ........................................................................... 0.027530
71 ........................................................................... 0.030354
72 ........................................................................... 0.033370
73 ........................................................................... 0.036680
74 ........................................................................... 0.040388
75 ........................................................................... 0.044597
76 ........................................................................... 0.049388
77 ........................................................................... 0.054758
78 ........................................................................... 0.060678
79 ........................................................................... 0.067125
80 ........................................................................... 0.074070
81 ........................................................................... 0.081484
82 ........................................................................... 0.089320
83 ........................................................................... 0.097525
84 ........................................................................... 0.106047
85 ........................................................................... 0.114836
86 ........................................................................... 0.124170
87 ........................................................................... 0.133870
88 ........................................................................... 0.144073
89 ........................................................................... 0.154859
90 ........................................................................... 0.166307
91 ........................................................................... 0.178214
92 ........................................................................... 0.190460
93 ........................................................................... 0.203007
94 ........................................................................... 0.217904
95 ........................................................................... 0.234086
96 ........................................................................... 0.248436
97 ........................................................................... 0.263954
98 ........................................................................... 0.280803
99 ........................................................................... 0.299154
100 ......................................................................... 0.319185
101 ......................................................................... 0.341086
102 ......................................................................... 0.365052
103 ......................................................................... 0.393102
104 ......................................................................... 0.427255
105 ......................................................................... 0.469531
106 ......................................................................... 0.521945
107 ......................................................................... 0.586518
108 ......................................................................... 0.665268
109 ......................................................................... 0.760215
110 ......................................................................... 1.000000

TABLE 2–M—MORTALITY TABLE FOR DISABLED
MALE PARTICIPANTS RECEIVING SOCIAL SECU-
RITY DISABILITY BENEFIT PAYMENTS

Age x qx

5 ..................................................................... 0.000000
6 ..................................................................... 0.000000
7 ..................................................................... 0.000000
8 ..................................................................... 0.000000
9 ..................................................................... 0.000000
10 ................................................................... 0.000000
11 ................................................................... 0.000000
12 ................................................................... 0.000000
13 ................................................................... 0.000000
14 ................................................................... 0.000000
15 ................................................................... 0.000000
16 ................................................................... 0.000000
17 ................................................................... 0.000000
18 ................................................................... 0.000000
19 ................................................................... 0.000000
20 ................................................................... 0.048300
21 ................................................................... 0.048300
22 ................................................................... 0.048300

TABLE 2–M—MORTALITY TABLE FOR DISABLED
MALE PARTICIPANTS RECEIVING SOCIAL SECU-
RITY DISABILITY BENEFIT PAYMENTS—Contin-
ued

Age x qx

23 ................................................................... 0.048300
24 ................................................................... 0.048300
25 ................................................................... 0.048300
26 ................................................................... 0.046100
27 ................................................................... 0.043600
28 ................................................................... 0.041100
29 ................................................................... 0.038600
30 ................................................................... 0.036200
31 ................................................................... 0.033900
32 ................................................................... 0.032000
33 ................................................................... 0.030200
34 ................................................................... 0.028800
35 ................................................................... 0.027800
36 ................................................................... 0.027200
37 ................................................................... 0.027100
38 ................................................................... 0.027300
39 ................................................................... 0.027600
40 ................................................................... 0.028200
41 ................................................................... 0.028800
42 ................................................................... 0.029700
43 ................................................................... 0.030500
44 ................................................................... 0.031400
45 ................................................................... 0.032200
46 ................................................................... 0.033000
47 ................................................................... 0.034000
48 ................................................................... 0.035300
49 ................................................................... 0.036700
50 ................................................................... 0.038300
51 ................................................................... 0.040100
52 ................................................................... 0.042000
53 ................................................................... 0.043900
54 ................................................................... 0.046000
55 ................................................................... 0.048200
56 ................................................................... 0.050600
57 ................................................................... 0.053100
58 ................................................................... 0.055500
59 ................................................................... 0.058100
60 ................................................................... 0.060300
61 ................................................................... 0.062400
62 ................................................................... 0.064300
63 ................................................................... 0.065700
64 ................................................................... 0.066800
65 ................................................................... 0.069225
66 ................................................................... 0.071813
67 ................................................................... 0.074526
68 ................................................................... 0.077350
69 ................................................................... 0.080366
70 ................................................................... 0.083676
71 ................................................................... 0.087384
72 ................................................................... 0.091593
73 ................................................................... 0.096384
74 ................................................................... 0.101754
75 ................................................................... 0.107674
76 ................................................................... 0.114121
77 ................................................................... 0.121066
78 ................................................................... 0.128480
79 ................................................................... 0.136316
80 ................................................................... 0.144521
81 ................................................................... 0.153043
82 ................................................................... 0.161832
83 ................................................................... 0.171166
84 ................................................................... 0.180866
85 ................................................................... 0.191069
86 ................................................................... 0.201855
87 ................................................................... 0.213303
88 ................................................................... 0.225210
89 ................................................................... 0.237456
90 ................................................................... 0.250003
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TABLE 2–M—MORTALITY TABLE FOR DISABLED
MALE PARTICIPANTS RECEIVING SOCIAL SECU-
RITY DISABILITY BENEFIT PAYMENTS—Contin-
ued

Age x qx

91 ................................................................... 0.264900
92 ................................................................... 0.281082
93 ................................................................... 0.295432
94 ................................................................... 0.310950
95 ................................................................... 0.327799
96 ................................................................... 0.346150
97 ................................................................... 0.366181
98 ................................................................... 0.388082
99 ................................................................... 0.412048
100 ................................................................. 0.440098
101 ................................................................. 0.474251
102 ................................................................. 0.516527
103 ................................................................. 0.568941
104 ................................................................. 0.633514
105 ................................................................. 0.712264
106 ................................................................. 0.807211
107 ................................................................. 1.000000

TABLE 2–F—MORTALITY TABLE FOR DISABLED
FEMALE PARTICIPANTS RECEIVING SOCIAL SE-
CURITY DISABILITY BENEFIT PAYMENTS

Age x qx

5 ............................................................................. 0.000000
6 ............................................................................. 0.000000
7 ............................................................................. 0.000000
8 ............................................................................. 0.000000
9 ............................................................................. 0.000000
10 ........................................................................... 0.000000
11 ........................................................................... 0.000000
12 ........................................................................... 0.000000
13 ........................................................................... 0.000000
14 ........................................................................... 0.000000
15 ........................................................................... 0.000000
16 ........................................................................... 0.000000
17 ........................................................................... 0.000000
18 ........................................................................... 0.000000
19 ........................................................................... 0.000000
20 ........................................................................... 0.026300
21 ........................................................................... 0.026300
22 ........................................................................... 0.026300
23 ........................................................................... 0.026300
24 ........................................................................... 0.026300
25 ........................................................................... 0.026300
26 ........................................................................... 0.025700
27 ........................................................................... 0.025300
28 ........................................................................... 0.024700
29 ........................................................................... 0.024200
30 ........................................................................... 0.023700
31 ........................................................................... 0.023200
32 ........................................................................... 0.022700
33 ........................................................................... 0.022200
34 ........................................................................... 0.021800
35 ........................................................................... 0.021400
36 ........................................................................... 0.021200
37 ........................................................................... 0.021000
38 ........................................................................... 0.020800
39 ........................................................................... 0.020800
40 ........................................................................... 0.020900
41 ........................................................................... 0.021000
42 ........................................................................... 0.021300
43 ........................................................................... 0.021600
44 ........................................................................... 0.021900
45 ........................................................................... 0.022400
46 ........................................................................... 0.022900
47 ........................................................................... 0.023500

TABLE 2–F—MORTALITY TABLE FOR DISABLED
FEMALE PARTICIPANTS RECEIVING SOCIAL SE-
CURITY DISABILITY BENEFIT PAYMENTS—Con-
tinued

Age x qx

48 ........................................................................... 0.024200
49 ........................................................................... 0.024900
50 ........................................................................... 0.025700
51 ........................................................................... 0.026400
52 ........................................................................... 0.027200
53 ........................................................................... 0.028100
54 ........................................................................... 0.028800
55 ........................................................................... 0.029500
56 ........................................................................... 0.030100
57 ........................................................................... 0.030700
58 ........................................................................... 0.031500
59 ........................................................................... 0.032300
60 ........................................................................... 0.033100
61 ........................................................................... 0.033900
62 ........................................................................... 0.034700
63 ........................................................................... 0.035500
64 ........................................................................... 0.036200
65 ........................................................................... 0.037269
66 ........................................................................... 0.038527
67 ........................................................................... 0.040004
68 ........................................................................... 0.041728
69 ........................................................................... 0.043715
70 ........................................................................... 0.045940
71 ........................................................................... 0.048365
72 ........................................................................... 0.050953
73 ........................................................................... 0.053666
74 ........................................................................... 0.056490
75 ........................................................................... 0.059506
76 ........................................................................... 0.062816
77 ........................................................................... 0.066524
78 ........................................................................... 0.070733
79 ........................................................................... 0.075524
80 ........................................................................... 0.080894
81 ........................................................................... 0.086814
82 ........................................................................... 0.093261
83 ........................................................................... 0.100206
84 ........................................................................... 0.107620
85 ........................................................................... 0.115456
86 ........................................................................... 0.123661
87 ........................................................................... 0.132183
88 ........................................................................... 0.140972
89 ........................................................................... 0.150306
90 ........................................................................... 0.160006
91 ........................................................................... 0.170209
92 ........................................................................... 0.180995
93 ........................................................................... 0.192443
94 ........................................................................... 0.204350
95 ........................................................................... 0.216596
96 ........................................................................... 0.229143
97 ........................................................................... 0.244040
98 ........................................................................... 0.260222
99 ........................................................................... 0.274572
100 ......................................................................... 0.290090
101 ......................................................................... 0.306939
102 ......................................................................... 0.325290
103 ......................................................................... 0.345321
104 ......................................................................... 0.367222
105 ......................................................................... 0.391188
106 ......................................................................... 0.419238
107 ......................................................................... 0.453391
108 ......................................................................... 0.495667
109 ......................................................................... 0.548081
110 ......................................................................... 0.612654
111 ......................................................................... 0.691404
112 ......................................................................... 0.786351
113 ......................................................................... 1.000000
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[61 FR 34059, July 1, 1996; 61 FR 36626, July 12, 1996, as amended at 65 FR 14753, Mar. 17, 2000]

APPENDIX B TO PART 4044—INTEREST RATES USED TO VALUE BENEFITS
[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, i2, . . ., and referred to generally as it)

assumed to be in effect between specified anniversaries of a valuation date that occurs within that calendar month; those anni-
versaries are specified in the columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed
anniversary date.]

For valuation dates occurring in the month—
The values of it are:

it for t= it for t= it for t=

November 1993 ................................................................................................ .0560 1–25 .0525 > N/A N/A
December 1993 ................................................................................................ .0560 1–25 .0525 >25 N/A N/A
January 1994 .................................................................................................... .0590 1–25 .0525 >25 N/A N/A
February 1994 ................................................................................................... .0590 1–25 .0525 >25 N/A N/A
March 1994 ....................................................................................................... .0580 1–25 .0525 >25 N/A N/A
April 1994 .......................................................................................................... .0620 1–25 .0525 >25 N/A N/A
May 1994 .......................................................................................................... .0650 1–25 .0525 >25 N/A N/A
June 1994 ......................................................................................................... .0670 1–25 .0525 >25 N/A N/A
July 1994 ........................................................................................................... .0690 1–25 0.525 >25 N/A N/A
August 1994 ...................................................................................................... .0700 1–25 .0525 >25 N/A N/A
September 1994 ............................................................................................... .0690 1–25 .0525 >25 N/A N/A
October 1994 .................................................................................................... .0700 1–25 .0525 >25 N/A N/A
November 1994 ................................................................................................ .0730 1–25 .0525 >25 N/A N/A
December 1994 ................................................................................................ .0750 1–25 .0525 >25 N/A N/A
January 1995 .................................................................................................... .0750 1–20 .0575 >20 N/A N/A
February 1995 ................................................................................................... .0730 1–20 .0575 >20 N/A N/A
March 1995 ....................................................................................................... .0730 1–20 .0575 >20 N/A N/A
April 1995 .......................................................................................................... .0710 1–20 .0575 >20 N/A N/A
May 1995 .......................................................................................................... .0690 1–20 .0575 >20 N/A N/A
June 1995 ......................................................................................................... .0680 1–20 .0575 >20 N/A N/A
July 1995 ........................................................................................................... .0630 1–20 .0575 >20 N/A N/A
August 1995 ...................................................................................................... .0620 1–20 .0575 >20 N/A N/A
September 1995 ............................................................................................... .0640 1–20 .0575 >20 N/A N/A
October 1995 .................................................................................................... .0630 1–20 .0575 >20 N/A N/A
November 1995 ................................................................................................ .0620 1–20 .0575 >20 N/A N/A
December 1995 ................................................................................................ .0600 1–20 .0575 >20 N/A N/A
January 1996 .................................................................................................... .0560 1–20 .0475 >20 N/A N/A
February 1996 ................................................................................................... .0540 1–20 .0475 >20 N/A N/A
March 1996 ....................................................................................................... .0550 1–20 .0475 >20 N/A N/A
April 1996 .......................................................................................................... .0580 1–20 .0475 >20 N/A N/A
May 1996 .......................................................................................................... .0600 1–20 .0475 >20 N/A N/A
June 1996 ......................................................................................................... .0620 1–20 .0475 >20 N/A N/A
July 1996 ........................................................................................................... .0620 1–20 .0475 >20 N/A N/A
August 1996 ...................................................................................................... .0630 1–20 .0475 >20 N/A N/A
September 1996 ............................................................................................... .0630 1–20 .0475 >20 N/A N/A
October 1996 .................................................................................................... .0630 1–20 .0475 >20 N/A N/A
November 1996 ................................................................................................ .0620 1–20 .0475 >20 N/A N/A
December 1996 ................................................................................................ .0600 1–20 .0475 >20 N/A N/A
January 1997 .................................................................................................... .0580 1–25 .0500 >25 N/A N/A
February 1997 ................................................................................................... .0590 1–25 .0500 >25 N/A N/A
March 1997 ....................................................................................................... .0620 1–25 .0500 >25 N/A N/A
April 1997 .......................................................................................................... .0610 1–25 .0500 >25 N/A N/A
May 1997 .......................................................................................................... .0630 1–25 .0500 >25 N/A N/A
June 1997 ......................................................................................................... .0640 1–25 .0500 >25 N/A N/A
July 1997 ........................................................................................................... .0630 1–25 .0500 >25 N/A N/A
August 1997 ...................................................................................................... .0610 1–25 .0500 >25 N/A N/A
September 1997 ............................................................................................... .0570 1–25 .0500 >25 N/A N/A
October 1997 .................................................................................................... .0590 1–25 .0500 >25 N/A N/A
November 1997 ................................................................................................ .0570 1–25 .0500 >25 N/A N/A
December 1997 ................................................................................................ .0560 1–25 .0500 >25 N/A N/A
January 1998 .................................................................................................... .0560 1–25 .0525 >25 N/A N/A
February 1998 ................................................................................................... .0550 1–25 .0525 >25 N/A N/A
March 1998 ....................................................................................................... .0550 1–25 .0525 >25 N/A N/A
April 1998 .......................................................................................................... .0550 1–25 .0525 >25 N/A N/A
May 1998 .......................................................................................................... .0560 1–25 .0525 >25 N/A N/A
June 1998 ......................................................................................................... .0560 1–25 .0525 >25 N/A N/A
July 1998 ........................................................................................................... .0550 1–25 .0525 >25 N/A N/A
August 1998 ...................................................................................................... .0540 1–25 .0525 >25 N/A N/A
September 1998 ............................................................................................... .0540 1–25 .0525 >25 N/A N/A
October 1998 .................................................................................................... .0540 1–25 .0525 >25 N/A N/A
November 1998 ................................................................................................ .0530 1–25 .0525 >25 N/A N/A
December 1998 ................................................................................................ .0540 1–25 .0525 >25 N/A N/A
January 1999 .................................................................................................... .0530 1–20 .0525 >20 N/A N/A

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00793 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



794

29 CFR Ch. XL (7–1–01 Edition)Pt. 4044, App. C

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, i2, . . ., and referred to generally as it)
assumed to be in effect between specified anniversaries of a valuation date that occurs within that calendar month; those anni-
versaries are specified in the columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed
anniversary date.]

For valuation dates occurring in the month—
The values of it are:

it for t= it for t= it for t=

February 1999 ................................................................................................... .0540 1–20 .0525 >20 N/A N/A
March 1999 ....................................................................................................... .0530 1–20 .0525 >20 N/A N/A
April 1999 .......................................................................................................... .0560 1–20 .0525 >20 N/A N/A
May 1999 .......................................................................................................... .0570 1–20 .0525 >20 N/A N/A
June 1999 ......................................................................................................... .0570 1–20 .0525 >20 N/A N/A
July 1999 ........................................................................................................... .0600 1–20 .0525 >20 N/A N/A
August 1999 ...................................................................................................... .0630 1–20 .0525 >20 N/A N/A
September 1999 ............................................................................................... .0630 1–20 .0525 >20 N/A N/A
October 1999 .................................................................................................... .0630 1–20 .0525 >20 N/A N/A
November 1999 ................................................................................................ .0630 1–20 .0525 >20 N/A N/A
December 1999 ................................................................................................ .0650 1–20 .0525 >20 N/A N/A
January 2000 .................................................................................................... .0690 1–25 .0625 >25 N/A N/A
February 2000 ................................................................................................... .0710 1–25 .0625 >25 N/A N/A
March 2000 ....................................................................................................... .0710 1–25 .0625 >25 N/A N/A.
April 2000 .......................................................................................................... .0710 1–25 .0625 >25 N/A N/A
May 2000 .......................................................................................................... .0700 1–25 .0625 >25 N/A N/A
June 2000 ......................................................................................................... .0710 1–25 .0625 >25 N/A N/A
July 2000 ........................................................................................................... .0740 1–25 0625 >25 N/A N/A
August 2000 ...................................................................................................... .0710 1–25 .0625 >25 N/A N/A
September 2000 ............................................................................................... .070 1–25 .0625 25 N/A N/A
October 2000 .................................................................................................... .0700 1–25 .0625 >25 N/A N/A
November 2000 ................................................................................................ .0710 1–25 .0625 >25 N/A N/A
December 2000 ................................................................................................ .0700 1–25 .0625 >25 N/A N/A
January 2001 .................................................................................................... .0670 1–20 .0625 >20 N/A N/A
February 2001 ................................................................................................... .0650 1–20 .0625 >20 N/A N/A
March 2001 ....................................................................................................... .0640 1–20 .0625 >20 N/A N/A
April 2001 .......................................................................................................... .0640 1–20 .0625 >20 N/A N/A
May 2001 .......................................................................................................... .0640 1–20 .0625 >20 N/A N/A
June 2001 .0660 1–20 .0625 >20 N/A N/A
July 2001 ........................................................................................................... .0660 1–20 .0625 >20 N/A N/A

[61 FR 34059, July 1, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER citations affecting part 4044, appendix B, see the
List of CFR Sections Affected, which appears in the Finding Aids section of the printed vol-
ume and on GPO Access.

APPENDIX C TO PART 4044—LOADING ASSUMPTIONS

If the total value of the plan’s benefit liabilities (as defined in 29 U.S.C.
§ 1301(a)(16)), exclusive of the loading charge, is— The loading charge equals—

greater than but less than or equal to

$0 ....................................................... $200,000 5% of the total value of the plan’s benefits, plus $200
for each plan participant.

$200,000 ............................................ .................................................. $10,000, plus a percentage of the excess of the total
value over $200,000, plus $200 for each plan partici-
pant; the percentage is equal to 1%+[(P%¥7.50%)/
10], where P% is the initial rate, expressed as a per-
centage, set forth in appendix B of this part for the
valuation of benefits.

[61 FR 34059, July 1, 1996, as amended at 65 FR 14753, Mar. 17, 2000]
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APPENDIX D TO PART 4044—TABLES USED TO DETERMINE EXPECTED RETIREMENT
AGE

TABLE I–01.—SELECTION OF RETIREMENT RATE CATEGORY
[For Plans with valuation dates after December 31, 2000, and before January 1, 2002]

Participant reaches URA in year—

Participant’s retirement rate category is—

Low 1 if
monthly

benefit at
URA is less

than—

Medium 2 if monthly benefit
at URA is

High 3 if
monthly

benefit at
URA is
greater
than—From To

2002 ...................................................................................................... 442 442 1,867 1,867
2003 ...................................................................................................... 454 454 1,915 1,915
2004 ...................................................................................................... 466 466 1,965 1,965
2005 ...................................................................................................... 478 478 2,016 2,016
2006 ...................................................................................................... 490 490 2,068 2,068
2007 ...................................................................................................... 503 503 2,122 2,122
2008 ...................................................................................................... 516 516 2,177 2,177
2009 ...................................................................................................... 530 530 2,234 2,234
2010 ...................................................................................................... 543 543 2,292 2,292
2011 or later .......................................................................................... 557 557 2,352 2,352

1 Table II–A.
2 Table II–B.
3 Table II–C.

TABLE II–A—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE LOW CATEGORY

Participant’s earliest retirement age at valu-
ation date.

Unreduced retirement age

60 61 62 63 64 65 66 67 68 69 70

42 ...................................................................... 53 53 53 54 54 54 54 54 54 54 54
43 ...................................................................... 53 54 54 54 55 55 55 55 55 55 55
44 ...................................................................... 54 54 55 55 55 55 55 56 56 56 56
45 ...................................................................... 54 55 55 56 56 56 56 56 56 56 56
46 ...................................................................... 55 55 56 56 56 57 57 57 57 57 57
47 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57
48 ...................................................................... 56 57 57 57 58 58 58 58 58 58 58
49 ...................................................................... 56 57 58 58 58 58 59 59 59 59 59
50 ...................................................................... 57 57 58 58 59 59 59 59 59 59 59
51 ...................................................................... 57 58 58 59 59 60 60 60 60 60 60
52 ...................................................................... 58 58 59 59 60 60 60 60 60 60 60
53 ...................................................................... 58 59 59 60 60 61 61 61 61 61 61
54 ...................................................................... 58 59 60 60 61 61 61 61 61 61 61
55 ...................................................................... 59 59 60 61 61 61 62 62 62 62 62
56 ...................................................................... 59 60 60 61 61 62 62 62 62 62 62
57 ...................................................................... 59 60 61 61 62 62 62 62 62 62 62
58 ...................................................................... 59 60 61 61 62 62 63 63 63 63 63
59 ...................................................................... 59 60 61 62 62 63 63 63 63 63 63
60 ...................................................................... 60 60 61 62 62 63 63 63 63 63 63
61 ...................................................................... ........ 61 61 62 63 63 63 63 64 64 64
62 ...................................................................... ........ ........ 62 62 63 63 63 64 64 64 64
63 ...................................................................... ........ ........ ........ 63 63 64 64 65 65 65 65
64 ...................................................................... ........ ........ ........ ........ 64 64 65 65 65 65 65
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70

TABLE II–B—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE MEDIUM CATEGORY

Participant’s earliest retirement age at valu-
ation date

Unreduced retirement age

60 61 62 63 64 65 66 67 68 69 70

42 ...................................................................... 49 49 49 49 49 49 49 49 49 49 49
43 ...................................................................... 50 50 50 50 50 50 50 50 50 50 50
44 ...................................................................... 50 51 51 51 51 51 51 51 51 51 51
45 ...................................................................... 51 51 52 52 52 52 52 52 52 52 52
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TABLE II–B—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE MEDIUM CATEGORY—Continued

Participant’s earliest retirement age at valu-
ation date

Unreduced retirement age

60 61 62 63 64 65 66 67 68 69 70

46 ...................................................................... 52 52 52 53 53 53 53 53 53 53 53
47 ...................................................................... 53 53 53 53 53 54 54 54 54 54 54
48 ...................................................................... 54 54 54 54 54 54 54 54 54 54 54
49 ...................................................................... 54 55 55 55 55 55 55 55 55 55 55
50 ...................................................................... 55 55 56 56 56 56 56 56 56 56 56
51 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57
52 ...................................................................... 56 57 57 57 57 58 58 58 58 58 58
53 ...................................................................... 57 57 58 58 58 58 58 58 58 58 58
54 ...................................................................... 57 58 58 59 59 59 59 59 59 59 59
55 ...................................................................... 58 58 59 59 59 60 60 60 60 60 60
56 ...................................................................... 58 59 59 60 60 60 60 60 60 60 60
57 ...................................................................... 59 59 60 60 61 61 61 61 61 61 61
58 ...................................................................... 59 60 60 61 61 61 61 61 61 61 61
59 ...................................................................... 59 60 61 61 62 62 62 62 62 62 62
60 ...................................................................... 60 60 61 62 62 62 62 62 62 62 62
61 ...................................................................... ........ 61 61 62 62 63 63 63 63 63 63
62 ...................................................................... ........ ........ 62 62 62 63 63 63 63 63 63
63 ...................................................................... ........ ........ ........ 63 63 64 64 64 64 64 64
64 ...................................................................... ........ ........ ........ ........ 64 64 64 64 64 64 64
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70

TABLE II–C—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE HIGH CATEGORY

Participant’s earliest retirement age at valu-
ation date.

Unreduced retirement age

60 61 62 63 64 65 66 67 68 69 70

42 ...................................................................... 46 46 46 46 46 47 47 47 47 47 47
43 ...................................................................... 47 47 47 47 47 47 47 47 47 47 47
44 ...................................................................... 48 48 48 48 48 48 48 48 48 48 48
45 ...................................................................... 49 49 49 49 49 49 49 49 49 49 49
46 ...................................................................... 50 50 50 50 50 50 50 50 50 50 50
47 ...................................................................... 51 51 51 51 51 51 51 51 51 51 51
48 ...................................................................... 52 52 52 52 52 52 52 52 52 52 52
49 ...................................................................... 53 53 53 53 53 53 53 53 53 53 53
50 ...................................................................... 54 54 54 54 54 54 54 54 54 54 54
51 ...................................................................... 54 55 55 55 55 55 55 55 55 55 55
52 ...................................................................... 55 55 56 56 56 56 56 56 56 56 56
53 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57
54 ...................................................................... 57 57 57 57 57 58 58 58 58 58 58
55 ...................................................................... 57 58 58 58 58 58 58 58 58 58 58
56 ...................................................................... 58 58 59 59 59 59 59 59 59 59 59
57 ...................................................................... 58 59 59 60 60 60 60 60 60 60 60
58 ...................................................................... 59 59 60 60 60 60 61 61 61 61 61
59 ...................................................................... 59 60 60 61 61 61 61 61 61 61 61
60 ...................................................................... 60 60 61 61 61 62 62 62 62 62 62
61 ...................................................................... ........ 61 61 62 62 62 62 62 62 62 62
62 ...................................................................... ........ ........ 62 62 62 62 62 62 62 62 62
63 ...................................................................... ........ ........ ........ 63 63 63 64 64 64 64 64
64 ...................................................................... ........ ........ ........ ........ 64 64 64 64 64 64 64
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70

[61 FR 34059, July 1, 1996; 61 FR 36626, July 12, 1996, as amended at 61 FR 65476, Dec. 13, 1996;
62 FR 65611, Dec. 15, 1997; 63 FR 63180, Nov. 12, 1998; 64 FR 67165, Dec. 1, 1999; 65 FR 75166, Dec.
1, 2000]
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PART 4047—RESTORATION OF TER-
MINATING AND TERMINATED
PLANS

Sec.
4047.1 Purpose and scope.
4047.2 Definitions.
4047.3 Funding of restored plan.
4047.4 Payment of premiums.
4047.5 Repayment of PBGC payments of

guaranteed benefits.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1347.

SOURCE: 61 FR 34073, July 1, 1996, unless
otherwise noted.

§ 4047.1 Purpose and scope.
Section 4047 of ERISA gives the

PBGC broad authority to take any nec-
essary actions in furtherance of a plan
restoration order issued pursuant to
section 4047. This part (along with
Treasury regulation 26 CFR 1.412(c)(1)–
3) describes certain legal obligations
that arise incidental to a plan restora-
tion under section 4047. This part also
establishes procedures with respect to
these obligations that are intended to
facilitate the orderly transition of a re-
stored plan from terminated (or termi-
nating) status to ongoing status, and
to help ensure that the restored plan
will continue to be ongoing consistent
with the best interests of the plan’s
participants and beneficiaries and the
single-employer insurance program.
This part applies to terminated and
terminating single-employer plans (ex-
cept for plans terminated and termi-
nating under ERISA section 4041(b))
with respect to which the PBGC has
issued or is issuing a plan restoration
order pursuant to ERISA section 4047.

§ 4047.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: controlled
group, ERISA, IRS, PBGC, plan, plan
administrator, plan year, and single-
employer plan.

§ 4047.3 Funding of restored plan.
(a) General. Whenever the PBGC

issues or has issued a plan restoration
order under ERISA section 4047, it
shall issue to the plan sponsor a res-
toration payment schedule order in ac-
cordance with the rules of this section.
PBGC, through its Executive Director,
shall also issue a certification to its

Board of Directors and the IRS, as de-
scribed in paragraph (c) of this section.
If more than one plan is or has been re-
stored, the PBGC shall issue a separate
restoration payment schedule order
and separate certification with respect
to each restored plan.

(b) Restoration payment schedule order.
A restoration payment schedule order
shall set forth a schedule of payments
sufficient to amortize the initial res-
toration amortization base described in
paragraph (b) of 26 CFR 1.412(c)(1)–3
over a period extending no more than
30 years after the initial post-restora-
tion valuation date, as defined in para-
graph (a)(1) of 26 CFR 1.412(c)(1)–3. The
restoration payment schedule shall be
consistent with the requirements of 26
CFR 1.412(c)(1)–3 and may require pay-
ments at intervals of less than one
year, as determined by the PBGC. The
PBGC may, in its discretion, amend
the restoration payment schedule at
any time, consistent with the require-
ments of 26 CFR 1.412(c)(1)–3.

(c) Certification. The Executive Direc-
tor’s certification to the Board of Di-
rectors and the IRS pursuant to para-
graph (a) of this section shall state
that the PBGC has reviewed the fund-
ing of the plan, the financial condition
of the plan sponsor and its controlled
group members, the payments required
under the restoration payment sched-
ule (taking into account the avail-
ability of deferrals as permitted under
paragraph (c)(4) of 26 CFR 1.412(c)(1)–3)
and any other factor that the PBGC
deems relevant, and, based on that re-
view, determines that it is in the best
interests of the plan’s participants and
beneficiaries and the single-employer
insurance program that the restored
plan not be reterminated.

(d) Periodic PBGC review. As long as a
restoration payment schedule order
issued under this section is in effect,
the PBGC shall review annually the
funding status of the plan with respect
to which the order applies. As part of
this review, the PBGC, through its Ex-
ecutive Director, shall issue a certifi-
cation in the form described in para-
graph (c) of this section. As a result of
its funding review, PBGC may amend
the restoration payment schedule, con-
sistent with the requirements of para-
graph (c)(2) of 26 CFR 1.412(c)(1)–3.
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§ 4047.4 Payment of premiums.
(a) General. Upon restoration of a

plan pursuant to ERISA section 4047,
the obligation to pay PBGC premiums
pursuant to ERISA section 4007 is rein-
stated as of the date on which the plan
was trusteed under section 4042 of
ERISA. Except as otherwise specifi-
cally provided in paragraphs (b) and (c)
of this section, the amount of the out-
standing premiums owed shall be com-
puted and paid by the plan adminis-
trator in accordance with part 4006 of
this chapter (Premium Rates) and the
forms and instructions issued pursuant
thereto, as in effect for the plan years
for which premiums are owed.

(b) Notification of premiums owed.
Whenever the PBGC issues or has
issued a plan restoration order, it shall
send a written notice to the plan ad-
ministrator of the restored plan advis-
ing the plan administrator of the plan
year(s) for which premiums are owed.
PBGC will include with the notice the
necessary premium payment forms and
instructions. The notice shall prescribe
the payment due dates for the out-
standing premiums.

(c) Methods for determining variable
rate portion of the premium. In general,
the variable rate portion of the out-
standing premiums shall be determined
in accordance with the premium regu-
lation and forms, as provided in para-
graph (a) of this section, except that
for any plan year following a plan year
for which Form 5500, Schedule B was
not filed because the plan was termi-
nated, the alternative calculation
method in § 4006.4(c) of this chapter
may not be used.

§ 4047.5 Repayment of PBGC payments
of guaranteed benefits.

(a) General. Upon restoration of a
plan pursuant to ERISA section 4047,
amounts paid by the PBGC from its
single-employer insurance fund (the
fund established pursuant to ERISA
section 4005(a)) to pay guaranteed bene-
fits and related expenses under the
plan while it was terminated are a debt
of the restored plan. The terms and
conditions for payment of this debt
shall be determined by the PBGC.

(b) Repayment terms. The PBGC shall
prescribe reasonable terms and condi-
tions for payment of the debt described

in paragraph (a) of this section, includ-
ing the number, amount and com-
mencement date of the payments. In
establishing the terms, PBGC will con-
sider the cash needs of the plan, the
timing and amount of contributions
owed to the plan, the liquidity of plan
assets, the interests of the single-em-
ployer insurance program, and any
other factors PBGC deems relevant.
PBGC may, in its discretion, revise any
of the payment terms and conditions,
upon written notice to the plan admin-
istrator in accordance with paragraph
(c) of this section.

(c) Notification to plan administrator.
Whenever the PBGC issues or has
issued a plan restoration order, it shall
send a written notice to the plan ad-
ministrator of the restored plan advis-
ing the plan administrator of the
amount owed the PBGC pursuant to
paragraph (a) of this section. The no-
tice shall also include the terms and
conditions for payment of this debt, as
established under paragraph (b) of this
section.

PART 4050—MISSING
PARTICIPANTS

Sec.
4050.1 Purpose and scope.
4050.2 Definitions.
4050.3 Method of distribution for missing

participants.
4050.4 Diligent search.
4050.5 Designated benefit.
4050.6 Payment and required documenta-

tion.
4050.7 Benefits of missing participants—in

general.
4050.8 Automatic lump sum.
4050.9 Annuity or elective lump sum—living

missing participant.
4050.10 Annuity or elective lump sum—bene-

ficiary of deceased missing participant.
4050.11 Limitations.
4050.12 Special rules.

APPENDIX A TO PART 4050—EXAMPLES OF DES-
IGNATED BENEFIT DETERMINATIONS FOR
MISSING PARTICIPANTS UNDER § 4050.5 IN
PLANS WITH DEEMED DISTRIBUTION DATES
ON AND AFTER AUGUST 17, 1998

APPENDIX B TO PART 4050—EXAMPLES OF BEN-
EFIT PAYMENTS FOR MISSING PARTICIPANTS
UNDER §§ 4050.8 THROUGH 4050.10

AUTHORITY: 29 U.S.C. 1302(b)(3), 1350.

SOURCE: 62 FR 60440, Nov. 7, 1997, unless
otherwise noted.
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§ 4050.1 Purpose and scope.
This part prescribes rules for distrib-

uting benefits under a terminating sin-
gle-employer plan for any individual
whom the plan administrator has not
located when distributing benefits
under § 4041.28 of this chapter. This part
applies to a plan if the plan’s deemed
distribution date (or the date of a pay-
ment made in accordance with § 4050.12)
is in a plan year beginning on or after
January 1, 1996.

§ 4050.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: annuity, Code,
ERISA, insurer, irrevocable commit-
ment, mandatory employee contribu-
tions, normal retirement age, PBGC,
person, plan, plan administrator, plan
year and title IV benefit.

In addition, for purposes of this part:
Deemed distribution date means—
(1) The last day of the period in

which distribution may be made under
part 4041 of this chapter; or

(2) If the plan administrator selects
an earlier date that is no earlier than
the date when all benefit distributions
have been made under the plan except
for distributions to missing partici-
pants whose designated benefits are
paid to the PBGC, such earlier date.

Designated benefit means the amount
payable to the PBGC for a missing par-
ticipant pursuant to § 4050.5.

Designated benefit interest rate means
the rate of interest applicable to under-
payments of guaranteed benefits by the
PBGC under § 4022.81(c) of this chapter.

Guaranteed benefit form means, with
respect to a benefit, the form in which
the PBGC would pay a guaranteed ben-
efit to a participant or beneficiary in
the PBGC’s program for trusteed plans
under subparts A and B of part 4022 of
this chapter (treating the deemed dis-
tribution date as the termination date
for this purpose).

Missing participant means a partici-
pant or beneficiary entitled to a dis-
tribution under a terminating plan
whom the plan administrator has not
located as of the date when the plan
administrator pays the individual’s
designated benefit to the PBGC (or dis-
tributes the individual’s benefit by pur-
chasing an irrevocable commitment
from an insurer). In the absence of

proof of death, individuals not located
are presumed living.

Missing participant annuity assump-
tions means the interest rate assump-
tions and actuarial methods for val-
uing benefits under § 4044.52 of this
chapter, applied—

(1) As if the deemed distribution date
were the termination date;

(2) Using the mortality rates pre-
scribed in Revenue Ruling 95–6, 1995–1
C.B. 80 (for availability, see 26 CFR
601.601(d));

(3) Without using the expected retire-
ment age assumptions in §§ 4044.55
through 4044.57 of this chapter;

(4) Without making the adjustment
for expenses provided for in § 4044.52(e)
of this chapter; and

(5) By adding $300, as an adjustment
(loading) for expenses, for each missing
participant whose designated benefit
without such adjustment would be
greater than $5,000.

Missing participant forms and instruc-
tions means PBGC Forms 501 and 602,
Schedule MP thereto, and related
forms, and their instructions.

Missing participant lump sum assump-
tions means the interest rate and mor-
tality assumptions and actuarial meth-
ods for determining the lump sum
value of a benefit under § 4022.7(d) of
this chapter applied—

(1) As if the deemed distribution date
were the termination date; and

(2) Without using the expected retire-
ment age assumptions in §§ 4044.55
through 4044.57 of this chapter.

Pay status means, with respect to a
benefit under a plan, that the plan ad-
ministrator has made or (except for ad-
ministrative delay or a waiting period)
would have made one or more benefit
payments.

Post-distribution certification means
the post-distribution certification re-
quired by § 4041.29 or § 4041.50 of this
chapter.

Unloaded designated benefit means the
designated benefit reduced by $300; ex-
cept that the reduction does not apply
in the case of a designated benefit de-
termined using the missing participant
annuity assumptions without adding
the $300 load described in paragraph (5)
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of the definition of ‘‘missing partici-
pant annuity assumptions.’’

[62 FR 60440, Nov. 7, 1997, as amended at 63
FR 29355, May 29, 1998; 63 FR 38306, July 16,
1998; 65 FR 14753, Mar. 17, 2000]

§ 4050.3 Method of distribution for
missing participants.

The plan administrator of a termi-
nating plan must distribute benefits
for each missing participant by—

(a) Purchasing from an insurer an ir-
revocable commitment that satisfies
the requirements of § 4041.28(c) or
§ 4041.50 of this chapter (whichever is
applicable); or

(b) Paying the PBGC a designated
benefit in accordance with §§ 4050.4
through 4050.6 (subject to the special
rules in § 4050.12).

§ 4050.4 Diligent search.
(a) Search required. A diligent search

must be made for each missing partici-
pant before information about the
missing participant or payment is sub-
mitted to the PBGC pursuant to
§ 4050.6.

(b) Diligence. A search is a diligent
search only if the search —

(1) Begins not more than 6 months
before notices of intent to terminate
are issued and is carried on in such a
manner that if the individual is found,
distribution to the individual can rea-
sonably be expected to be made on or
before the deemed distribution date;

(2) Includes inquiry of any plan bene-
ficiaries (including alternate payees) of
the missing participant whose names
and addresses are known to the plan
administrator; and

(3) Includes use of a commercial loca-
tor service to search for the missing
participant (without charge to the
missing participant or reduction of the
missing participant’s plan benefit).

§ 4050.5 Designated benefit.
(a) Amount of designated benefit. The

amount of the designated benefit is the
amount determined under paragraph
(a)(1), (a)(2), (a)(3), or (a)(4) of this sec-
tion (whichever is applicable) or, if
less, the maximum amount that could
be provided under the plan to the miss-
ing participant in the form of a single
sum in accordance with section 415 of
the Code.

(1) Mandatory lump sum. The des-
ignated benefit of a missing partici-
pant required under a plan to receive a
mandatory lump sum as of the deemed
distribution date is the lump sum pay-
ment that the plan administrator
would have distributed to the missing
participant as of the deemed distribu-
tion date.

(2) De minimis lump sum. The des-
ignated benefit of a missing partici-
pant not described in paragraph (a)(1)
of this section whose benefit is not in
pay status as of the deemed distribu-
tion date and whose benefit has a de
minimis actuarial present value ($5,000
or less) as of the deemed distribution
date under the missing participant
lump sum assumptions is such value.

(3) No lump sum. The designated ben-
efit of a missing participant not de-
scribed in paragraph (a)(1) or (a)(2) of
this section who, as of the deemed dis-
tribution date, cannot elect an imme-
diate lump sum under the plan is the
actuarial present value of the missing
participant’s benefit as of the deemed
distribution date under the missing
participant annuity assumptions.

(4) Elective lump sum. The designated
benefit of a missing participant not de-
scribed in paragraph (a)(1), (a)(2), or
(a)(3) of this section is the greater of
the amounts determined under the
methodologies of paragraph (a)(1) or
(a)(3) of this section.

(b) Assumptions. When the plan ad-
ministrator uses the missing partici-
pant annuity assumptions or the miss-
ing participant lump sum assumptions
for purposes of determining the des-
ignated benefit under paragraph (a) of
this section, the plan administrator
must value the most valuable benefit,
as determined under paragraph (b)(1) of
this section, using the assumptions de-
scribed in paragraph (b)(2) or (b)(3) of
this section (whichever is applicable).

(1) Most valuable benefit. For a miss-
ing participant whose benefit is in pay
status as of the deemed distribution
date, the most valuable benefit is the
pay status benefit. For a missing par-
ticipant whose benefit is not in pay
status as of the deemed distribution
date, the most valuable benefit is the
benefit payable at the age on or after
the deemed distribution date (begin-
ning with the participant’s earliest
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early retirement age and ending with
the participant’s normal retirement
age) for which the present value as of
the deemed distribution date is the
greatest. The present value as of the
deemed distribution date with respect
to any age is determined by multi-
plying:

(i) The monthly (or other periodic)
benefit payable under the plan; by

(ii) The present value (determined as
of the deemed distribution date using
the missing participant annuity as-
sumptions) of a $1 monthly (or other
periodic) annuity beginning at the ap-
plicable age.

(2) Participant. A missing participant
who is a participant, and whose benefit
is not in pay status as of the deemed
distribution date, is assumed to be
married to a spouse the same age, and
the form of benefit that must be valued
is the qualified joint and survivor an-
nuity benefit that would be payable
under the plan. If the participant’s ben-
efit is in pay status as of the deemed
distribution date, the form and bene-
ficiary of the participant’s benefit are
the form of benefit and beneficiary of
the pay status benefit.

(3) Beneficiary. A missing participant
who is a beneficiary, and whose benefit
is not in pay status as of the deemed
distribution date, is assumed not to be
married, and the form of benefit that
must be valued is the survivor benefit
that would be payable under the plan.
If the beneficiary’s benefit is in pay
status as of the deemed distribution
date, the form and beneficiary of the
beneficiary’s benefit are the form of
benefit and beneficiary of the pay sta-
tus benefit.

(4) Examples. See Appendix A to this
part for examples illustrating the pro-
visions of this section.

(c) Missed payments. In determining
the designated benefit, the plan admin-
istrator must include the value of any
payments that were due before the
deemed distribution date but that were
not made.

(d) Payment of designated benefits.
Payment of designated benefits must
be made in accordance with § 4050.6 and
will be deemed made on the deemed
distribution date.

[62 FR 60440, Nov. 7, 1997, as amended at 63
38306, July 16, 1998]

§ 4050.6 Payment and required docu-
mentation.

(a) Time of payment and filing. The
plan administrator must pay des-
ignated benefits, and file the informa-
tion and certifications (of the plan ad-
ministrator and the plan’s enrolled ac-
tuary) specified in the missing partici-
pant forms and instructions, by the
time the post-distribution certification
is due. Except as otherwise provided in
the missing participant forms and in-
structions, the plan administrator
must submit the designated benefits,
information, and certifications with
the post-distribution certification.

(b) Late charges. (1) Interest on late
payments. Except as provided in para-
graph (b)(2) of this section, if the plan
administrator does not pay a des-
ignated benefit by the time specified in
paragraph (a) of this section, the plan
administrator must pay interest as as-
sessed by the PBGC for the period be-
ginning on the deemed distribution
date and ending on the date when the
payment is received by the PBGC. In-
terest will be assessed at the rate pro-
vided for late premium payments in
§ 4007.7 of this chapter. Interest as-
sessed under this paragraph will be
deemed paid in full if payment of the
amount assessed is received by the
PBGC within 30 days after the date of
a PBGC bill for such amount.

(2) Assessment of interest and penalties.
The PBGC will assess interest for late
payment of a designated benefit or a
penalty for late filing of information
only to the extent paid or filed beyond
the time provided in § 4041.29(b).

(c) Supplemental information. Within
30 days after the date of a written re-
quest from the PBGC, a plan adminis-
trator required to provide the informa-
tion and certifications described in
paragraph (a) of this section must file
supplemental information, as re-
quested, for the purpose of verifying
designated benefits, determining bene-
fits to be paid by the PBGC under this
part, and substantiating diligent
searches.

(d) Filing with the PBGC. The rules
described in § 4041.3(b) of this chapter
apply to filings with the PBGC under
this part.
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§ 4050.7 Benefits of missing partici-
pants—in general.

(a) If annuity purchased. If a plan ad-
ministrator distributes a missing par-
ticipant’s benefit by purchasing an ir-
revocable commitment from an in-
surer, and the missing participant (or
his or her beneficiary or estate) later
contacts the PBGC, the PBGC will in-
form the person of the identity of the
insurer, the relevant policy number,
and (to the extent known) the amount
or value of the benefit.

(b) If designated benefit paid. If the
PBGC locates or is contacted by a
missing participant (or his or her bene-
ficiary or estate) for whom a plan ad-
ministrator paid a designated benefit
to the PBGC, the PBGC will pay bene-
fits in accordance with §§ 4050.8 through
4050.10 (subject to the limitations and
special rules in §§ 4050.11 and 4050.12).

(c) Examples. See Appendix B to this
part for examples illustrating the pro-
visions of §§ 4050.8 through 4050.10.

§ 4050.8 Automatic lump sum.

This section applies to a missing par-
ticipant whose designated benefit was
determined under § 4050.5(a)(1) (manda-
tory lump sum) or § 4050.5(a)(2) (de mini-
mis lump sum).

(a) General rule. (1) Benefit paid. The
PBGC will pay a single sum benefit
equal to the designated benefit plus in-
terest at the designated benefit inter-
est rate from the deemed distribution
date to the date on which the PBGC
pays the benefit.

(2) Payee. Payment will be made—
(i) To the missing participant, if lo-

cated;
(ii) If the missing participant died be-

fore the deemed distribution date, and
if the plan so provides, to the missing
participant’s beneficiary or estate; or

(iii) If the missing participant dies on
or after the deemed distribution date,
to the missing participant’s estate.

(b) De minimis annuity alternative. If
the guaranteed benefit form for a miss-
ing participant whose designated ben-
efit was determined under § 4050.5(a)(2)
(de minimis lump sum) (or the guaran-
teed benefit form for a beneficiary of
such a missing participant) would pro-
vide for the election of an annuity, the
missing participant (or the beneficiary)

may elect to receive an annuity. If
such an election is made —

(1) The PBGC will pay the benefit in
the elected guaranteed benefit form,
beginning on the annuity starting date
elected by the missing participant (or
the beneficiary), which may not be be-
fore the later of the date of the elec-
tion or the earliest date on which the
missing participant (or the beneficiary)
could have begun receiving benefits
under the plan; and

(2) The benefit paid will be actuari-
ally equivalent to the designated ben-
efit, i.e., each monthly (or other peri-
odic) benefit payment will equal the
designated benefit divided by the
present value (determined as of the
deemed distribution date under the
missing participant lump sum assump-
tions) of a $1 monthly (or other peri-
odic) annuity beginning on the annuity
starting date.

§ 4050.9 Annuity or elective lump
sum—living missing participant.

This section applies to a missing par-
ticipant whose designated benefit was
determined under § 4050.5(a)(3) (no lump
sum) or § 4050.5(a)(4) (elective lump
sum) and who is living on the date as of
which the PBGC begins paying bene-
fits.

(a) Missing participant whose benefit
was not in pay status as of the deemed
distribution date. The PBGC will pay the
benefit of a missing participant whose
benefit was not in pay status as of the
deemed distribution date as follows.

(1) Time and form of benefit. The PBGC
will pay the missing participant’s ben-
efit in the guaranteed benefit form, be-
ginning on the annuity starting date
elected by the missing participant
(which may not be before the later of
the date of the election or the earliest
date on which the missing participant
could have begun receiving benefits
under the plan).

(2) Amount of benefit. The PBGC will
pay a benefit that is actuarially equiv-
alent to the unloaded designated ben-
efit, i.e., each monthly (or other peri-
odic) benefit payment will equal the
unloaded designated benefit divided by
the present value (determined as of the
deemed distribution date under the
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missing participant annuity assump-
tions) of a $1 monthly (or other peri-
odic) annuity beginning on the annuity
starting date.

(b) Missing participant whose benefit
was in pay status as of the deemed dis-
tribution date. The PBGC will pay the
benefit of a missing participant whose
benefit was in pay status as of the
deemed distribution date as follows.

(1) Time and form of benefit. The PBGC
will pay the benefit in the form that
was in pay status, beginning when the
missing participant is located.

(2) Amount of benefit. The PBGC will
pay the monthly (or other periodic)
amount of the pay status benefit, plus
a lump sum equal to the payments the
missing participant would have re-
ceived under the plan, plus interest on
the missed payments (at the plan rate
up to the deemed distribution date and
thereafter at the designated benefit in-
terest rate) to the date as of which the
PBGC pays the lump sum.

(c) Payment of lump sum. If a missing
participant whose designated benefit
was determined under § 4050.5(a)(4)
(elective lump sum) so elects, the
PBGC will pay his or her benefit in the
form of a single sum. This election is
not effective unless the missing par-
ticipant’s spouse consents (if such con-
sent would be required under section
205 of ERISA). The single sum equals
the designated benefit plus interest (at
the designated benefit interest rate)
from the deemed distribution date to
the date as of which the PBGC pays the
benefit.

§ 4050.10 Annuity or elective lump
sum—beneficiary of deceased miss-
ing participant.

This section applies to a beneficiary
of a deceased missing participant
whose designated benefit was deter-
mined under § 4050.5(a)(3) (no lump sum)
or § 4050.5(a)(4) (elective lump sum) and
whose benefit is not payable under
§ 4050.9.

(a) If deceased missing participant’s
benefit was not in pay status as of the
deemed distribution date. The PBGC will
pay a benefit with respect to a de-
ceased missing participant whose ben-
efit was not in pay status as of the
deemed distribution date as follows.

(1) General rule. (i) Beneficiary. The
PBGC will pay a benefit to the sur-
viving spouse of a missing participant
who was a participant (unless the sur-
viving spouse has properly waived a
benefit in accordance with section 205
of ERISA).

(ii) Form and amount of benefit. The
PBGC will pay the survivor benefit in
the form of a single life annuity. Each
monthly (or other periodic) benefit
payment will equal 50 percent of the
quotient that results when the un-
loaded designated benefit is divided by
the present value (determined as of the
deemed distribution date under the
missing participant annuity assump-
tions, and assuming that the missing
participant survived to the deemed dis-
tribution date) of a $1 monthly (or
other periodic) joint and 50 percent sur-
vivor annuity beginning on the annuity
starting date, under which reduced
payments (at the 50 percent level) are
made only after the death of the miss-
ing participant during the life of the
spouse (and not after the death of the
spouse during the missing participant’s
life).

(iii) Time of benefit. The PBGC will
pay the survivor benefit beginning at
the time elected by the surviving
spouse (which may not be before the
later of the date of the election or the
earliest date on which the surviving
spouse could have begun receiving ben-
efits under the plan).

(2) If missing participant died before
deemed distribution date. Notwith-
standing the provisions of paragraph
(a)(1) of this section, if a beneficiary of
a missing participant who died before
the deemed distribution date estab-
lishes to the PBGC’s satisfaction that
he or she is the proper beneficiary or
would have received benefits under the
plan in a form, at a time, or in an
amount different from the benefit paid
under paragraph (a)(1)(ii) or (a)(1)(iii)
of this section, the PBGC will make
payments in accordance with the facts
so established, but only in the guaran-
teed benefit form.

(3) Elective lump sum. Notwith-
standing the provisions of paragraphs
(a)(1) and (a)(2) of this section, if the
beneficiary of a missing participant
whose designated benefit was deter-
mined under § 4050.5(a)(4) (elective lump
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sum) so elects, the PBGC will pay his
or her benefit in the form of a single
sum. The single sum will be equal to
the actuarial present value (deter-
mined as of the deemed distribution
date under the missing participant an-
nuity assumptions) of the death benefit
payable on the annuity starting date,
plus interest (at the designated benefit
interest rate) from the deemed dis-
tribution date to the date as of which
the PBGC pays the benefit.

(b) If deceased missing participant’s
benefit was in pay status as of the deemed
distribution date. The PBGC will pay a
benefit with respect to a deceased
missing participant whose benefit was
in pay status as of the deemed distribu-
tion date as follows.

(1) Beneficiary. The PBGC will pay a
benefit to the beneficiary (if any) of
the benefit that was in pay status as of
the deemed distribution date.

(2) Form and amount of benefit. The
PBGC will pay a monthly (or other
periodic) amount equal to the monthly
(or other periodic) amount, if any, that
the beneficiary would have received
under the form of payment in effect,
plus a lump sum payment equal to the
payments the beneficiary would have
received under the plan after the miss-
ing participant’s death and before the
date as of which the benefit is paid
under paragraph (b)(4) of this section,
plus interest on the missed payments
(at the plan rate up to the deemed dis-
tribution date and thereafter at the
designated benefit interest rate) to the
date as of which the benefit is paid
under paragraph (b)(4) of this section.

(3) Lump sum payment to estate. The
PBGC will make a lump sum payment
to the missing participant’s estate
equal to the payments that the missing
participant would have received under
the plan for the period before the miss-
ing participant’s death, plus interest
on the missed payments (at the plan
rate up to the deemed distribution date
and thereafter at the designated ben-
efit interest rate) to the date when the
lump sum is paid. Notwithstanding the
preceding sentence, if a beneficiary of a
missing participant other than the es-
tate establishes to the PBGC’s satisfac-
tion that the beneficiary is entitled to
the lump sum payment, the PBGC will
pay the lump sum to such beneficiary.

(4) Time of benefit. The PBGC will pay
the survivor benefit beginning when
the beneficiary is located.

(5) Spouse deceased. If the PBGC lo-
cates the estate of the deceased miss-
ing participant’s spouse under cir-
cumstances where a benefit would have
been paid under this paragraph (b) if
the spouse had been located while
alive, the PBGC will pay to the
spouse’s estate a lump sum payment
computed in the same manner as pro-
vided for in paragraph (b)(2) of this sec-
tion based on the period from the miss-
ing participant’s death to the death of
the spouse.

§ 4050.11 Limitations.

(a) Exclusive benefit. The benefits pro-
vided for under this part will be the
only benefits payable by the PBGC to
missing participants or to beneficiaries
based on the benefits of deceased miss-
ing participants.

(b) Limitation on benefit value. The
total actuarial present value of all ben-
efits paid with respect to a missing
participant under §§ 4050.8 through
4050.10, determined as of the deemed
distribution date, will not exceed the
missing participant’s designated ben-
efit.

(c) Guaranteed benefit. If a missing
participant or his or her beneficiary es-
tablishes to the PBGC’s satisfaction
that the benefit under §§ 4050.8 through
4050.10 (based on the designated benefit
actually paid to the PBGC) is less than
the minimum benefit in this paragraph
(c), the PBGC will instead pay the min-
imum benefit. The minimum benefit is
the lesser of:

(1) The benefit as determined under
the PBGC’s rules for paying guaranteed
benefits in trusteed plans under sub-
parts A and B of part 4022 of this chap-
ter (treating the deemed distribution
date as the termination date for this
purpose); or

(2) The benefit based on the des-
ignated benefit that should have been
paid under § 4050.5.

(d) Limitation on annuity starting date.
A missing participant (or his or her
survivor) may not elect an annuity
starting date after the later of—

(1) The required beginning date under
section 401(a)(9) of the Code; or
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(2) The date when the missing partic-
ipant (or the survivor) is notified of his
or her right to a benefit.

§ 4050.12 Special rules.
(a) Missing participants located quickly.

Notwithstanding the provisions of
§§ 4050.8 through 4050.10, if the PBGC or
the plan administrator locates a miss-
ing participant within 30 days after the
PBGC receives the missing partici-
pant’s designated benefit, the PBGC
may in its discretion return the miss-
ing participant’s designated benefit to
the plan administrator, and the plan
administrator must make distribution
to the individual in such manner as the
PBGC will direct.

(b) Qualified domestic relations orders.
Plan administrators must and the
PBGC will take the provisions of quali-
fied domestic relations orders (QDROs)
under section 206(d)(3) of ERISA or sec-
tion 414(p) of the Code into account in
determining designated benefits and
benefit payments by the PBGC, includ-
ing treating an alternate payee under
an applicable QDRO as a missing par-
ticipant or as a beneficiary of a miss-
ing participant, as appropriate, in ac-
cordance with the terms of the QDRO.
For purposes of calculating the amount
of the designated benefit of an alter-
nate payee, the plan administrator
must use the assumptions for a missing
participant who is a beneficiary under
§ 4050.5(b).

(c) Employee contributions. (1) Manda-
tory employee contributions. Notwith-
standing the provisions of § 4050.5, if a
missing participant made mandatory
contributions (within the meaning of
section 4044(a)(2) of ERISA), the miss-
ing participant’s designated benefit
may not be less than the sum of the
missing participant’s mandatory con-
tributions and interest to the deemed
distribution date at the plan’s rate or
the rate under section 204(c) of ERISA
(whichever produces the greater
amount).

(2) Voluntary employee contributions.
(i) Applicability. This paragraph (c)(2)
applies to any employee contributions
that were not mandatory (within the
meaning of section 4044(a)(2) of ERISA)
to which a missing participant is enti-
tled in connection with the termi-
nation of a defined benefit plan.

(ii) Payment to PBGC. A plan adminis-
trator, in accordance with the missing
participant forms and instructions,
must pay the employee contributions
described in paragraph (c)(2)(i) of this
section (together with any earnings
thereon) to the PBGC, and must file
Schedule MP with the PBGC, by the
time the designated benefit is due
under § 4050.6. Any such amount must
be in addition to the designated benefit
and must be separately identified.

(iii) Payment by PBGC. In addition to
any other amounts paid by the PBGC
under §§ 4050.8 through 4050.10, the
PBGC will pay any amount paid to it
under paragraph (c)(2)(ii) of this sec-
tion, with interest at the designated
benefit interest rate from the date of
receipt by the PBGC to the date of pay-
ment by the PBGC, in the same man-
ner as described in § 4050.8 (automatic
lump sums), except that if the missing
participant died before the deemed dis-
tribution date and there is no bene-
ficiary, payment will be made to the
missing participant’s estate.

(d) Residual assets. The PBGC will de-
termine, in a manner consistent with
the purposes of this part and section
4050 of ERISA, how the provisions of
this part apply to any distribution (to
participants and beneficiaries who can-
not be located) of residual assets re-
maining after the satisfaction of plan
benefits (as defined in § 4041.2 of this
chapter) in connection with the termi-
nation of a defined benefit plan. Unless
the PBGC otherwise determines, the
payment of residual assets for a partic-
ipant or beneficiary who cannot be lo-
cated, and the submission to the PBGC
of the related Schedule MP (or amend-
ed Schedule MP), must be made no ear-
lier than the date when the post-dis-
tribution certification is filed with the
PBGC, and no later than the later of—

(1) The 30th day after the date on
which all residual assets have been dis-
tributed to all participants and bene-
ficiaries other than those who cannot
be located and for whom payment of re-
sidual assets is made to the PBGC, and

(2) The date when the post-distribu-
tion certification is filed with the
PBGC.

(e) Sufficient distress terminations. In
the case of a plan undergoing a distress
termination (under section 4041(c) of
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ERISA) that is sufficient for at least
all guaranteed benefits and that dis-
tributes its assets in the manner de-
scribed in section 4041(b)(3) of ERISA,
the benefit assumed to be payable by
the plan for purposes of determining
the amount of the designated benefit
under § 4050.5 is limited to the title IV
benefit plus any benefit to which funds
under section 4022(c) of ERISA have
been allocated.

(f) Similar rules for later payments. If
the PBGC determines that one or more
persons should receive benefits (which
may be in addition to benefits already
provided) in order for a plan termi-
nation to be valid (e.g., upon audit of
the termination), and one or more of
such individuals cannot be located, the
PBGC will determine, in a manner con-
sistent with the purposes of this part
and section 4050 of ERISA, how the pro-
visions of this part apply to such bene-
fits.

(g) Discretionary extensions. Any dead-
line under this part may be extended in
accordance with the rules described in
§ 4041.30 of this chapter.

(h) Payments beginning after required
beginning date. If the PBGC begins pay-
ing an annuity under § 4050.9(a) or
4050.10(a) to a participant or a partici-
pant’s spouse after the required begin-
ning date under section 401(a)(9)(C) of
the Code, the PBGC will pay to the par-
ticipant or the spouse (or their respec-
tive estates) or both, as appropriate,
the lump sum equivalent of the past
annuity payments the participant and
spouse would have received if the
PBGC had begun making payments on
the required beginning date. The PBGC
will also pay lump sum equivalents
under this paragraph (g) if the PBGC
locates the estate of the participant or
spouse after both are deceased. (Noth-
ing in this paragraph (g) will increase
the total value of the benefits payable
with respect to a missing participant.)

APPENDIX A TO PART 4050—EXAMPLES
OF DESIGNATED BENEFIT DETER-
MINATIONS FOR MISSING PARTICI-
PANTS UNDER § 4050.5 IN PLANS WITH
DEEMED DISTRIBUTION DATES ON
AND AFTER AUGUST 17, 1998

The calculation of the designated benefit
under § 4050.5 is illustrated by the following
examples.

Example 1. Plan A provides that any partic-
ipant whose benefit has a value at distribu-
tion of $3,500 or less will be paid a lump sum,
and that no other lump sums will be paid. P,
Q, and R are missing participants.

(1) As of the deemed distribution date, the
value of P’s benefit is $3,000 under plan A’s
assumptions. Under § 4050.5(a)(1), the plan ad-
ministrator pays the PBGC $3,000 as P’s des-
ignated benefit.

(2) As of the deemed distribution date, the
value of Q’s benefit is $5,200 under plan A’s
assumptions and $4,700 under the missing
participant lump sum assumptions. Under
§ 4050.5(a)(2), the plan administrator pays the
PBGC $4,700 as Q’s designated benefit.

(3) As of the deemed distribution date, the
value of R’s benefit is $4,900 under plan A’s
assumptions, $3,600 under the missing partic-
ipant lump sum assumptions, and $4,950
under the missing participant annuity as-
sumptions. Under § 4050.5(a)(3), the plan ad-
ministrator pays the PBGC $4,950 as R’s des-
ignated benefit.

Example 2. Plan B provides for a normal re-
tirement age of 65 and permits early com-
mencement of benefits at any age between 60
and 65, with benefits reduced by 5 percent for
each year before age 65 that the benefit be-
gins. The qualified joint and 50 percent sur-
vivor annuity payable under the terms of the
plan requires in all cases a 16 percent reduc-
tion in the benefit otherwise payable. The
plan does not provide for elective lump sums.

(1) M is a missing participant who sepa-
rated from service under plan B with a de-
ferred vested benefit. M is age 50 at the
deemed distribution date, and has a normal
retirement benefit of $1,000 per month pay-
able at age 65 in the form of a single life an-
nuity. M’s benefit as of the deemed distribu-
tion date has a value greater than $5,000
using either plan assumptions or the missing
participant lump sum assumptions. Accord-
ingly, M’s designated benefit is to be deter-
mined under § 4050.5(a)(3).

(2) For purposes of determining M’s des-
ignated benefit, M is assumed to be married
to a spouse who is also age 50 on the deemed
distribution date. M’s monthly benefit in the
form of the qualified joint and survivor an-
nuity under the plan varies from $840 at age
65 (the normal retirement age) ($1,000 × (1–
.16)) to $630 at age 60 (the earliest retirement
age) ($1,000 × (1–5 × (.05)) × (1–.16)).

(3) Under § 4050.5(a)(3), M’s benefit is to be
valued using the missing participant annuity
assumptions. The select and ultimate inter-
est rates on Plan B’s deemed distribution
date are 7.50 percent for the first 20 years and
5.75 percent thereafter. Using these rates and
the blended mortality table described in
paragraph (2) of the definition of ‘‘missing
participant annuity assumptions’’ in § 4050.2,
the plan administrator determines that the
benefit commencing at age 60 is the most
valuable benefit (i.e., the benefit at age 60 is
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more valuable than the benefit at ages 61, 62,
63, 64 or 65). The present value as of the
deemed distribution date of each dollar of
annual benefit (payable monthly as a joint
and 50 percent survivor annuity) is $5.4307 if
the benefit begins at age 60. (Because a new
spouse may succeed to the survivor benefit,
the mortality of the spouse during the defer-
ral period is ignored.) Thus, without adjust-
ment (loading) for expenses, the value of the
benefit beginning at age 60 is $41,056 (12 × $630
× 5.4307). The designated benefit is equal to
this value plus an expense adjustment of
$300, or a total of $41,356.

[62 FR 60440, Nov. 7, 1997, as amended at 63
FR 38306, July 16, 1998]

APPENDIX B TO PART 4050—EXAMPLES
OF BENEFIT PAYMENTS FOR MISSING
PARTICIPANTS UNDER §§ 4050.8
THROUGH 4050.10

The provisions of §§ 4050.8 through 4050.10
are illustrated by the following examples.

Example 1. Participant M from Plan B (see
Example 2 in Appendix A of this part) is lo-
cated. M’s spouse is ten years younger than
M. M elects to receive benefits in the form of
a joint and 50 percent survivor annuity com-
mencing at age 62.

(1) M’s designated benefit was $41,356. The
unloaded designated benefit was $41,056. As
of Plan B’s deemed distribution date (and
using the missing participant annuity as-
sumptions), the present value per dollar of
annual benefit (payable monthly as a joint
and 50 percent survivor annuity commencing
at age 62 and reflecting the actual age of M’s
spouse) is $4.7405. Thus, the monthly benefit
to M at age 62 is $722 ($41,056 / (4.7405 × 12)).
M’s spouse will receive $361 (50 percent of
$722) per month for life after the death of M.

(2) If M had instead been found to have died
on or after the deemed distribution date, and

M’s spouse wanted benefits to commence
when M would have attained age 62, the same
calculation would be performed to arrive at
a monthly benefit of $361 to M’s spouse.

Example 2. Participant P is a missing par-
ticipant from Plan C, a plan that allows elec-
tive lump sums upon plan termination. Plan
C’s administrator pays a designated benefit
of $10,000 to the PBGC on behalf of P, who
was age 30 on the deemed distribution date.

(1) P’s spouse, S, is located and has a death
certificate showing that P died on or after
the deemed distribution date with S as
spouse. S is the same age as P, and would
like survivor benefits to commence imme-
diately, at age 55 (as permitted by the plan).
S’s benefit is the survivor’s share of the joint
and 50 percent survivor annuity which is ac-
tuarially equivalent, as of the deemed dis-
tribution date, to $9,700 (the unloaded des-
ignated benefit).

(2) The select and ultimate interest rates
on Plan C’s deemed distribution date were
7.50 percent for the first 20 years and 5.75 per-
cent thereafter. Using these rates and the
blended mortality table described in para-
graph (2) of the definition of ‘‘missing partic-
ipant annuity assumptions’’ in § 4050.2, the
present value as of the deemed distribution
date of each dollar of annual benefit (payable
monthly as a joint and 50 percent survivor
annuity) is $2.4048 if the benefit begins when
S and P would have been age 55. Thus, the
monthly benefit to S commencing at age 55
is $168 (50 percent of $9,700 / (2.4048 × 12)).
Since P could have elected a lump sum upon
plan termination, S may elect a lump sum.
S’s lump sum is the present value as of the
deemed distribution date (using the missing
participant annuity assumptions) of the
monthly benefit of $168, accumulated with
interest at the designated benefit interest
rate to the date paid.
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