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his interest becomes nonforfeitable
later the amount of such contribution
is not required to be included in the in-
come of the employee at the time his
interest becomes nonforfeitable.

(2)(i) An employee’s beneficial inter-
est in the contribution is nonforfeit-
able, within the meaning of sections
402(b), 403(c), and 404(a)(5) prior to the
amendments made thereto by the Tax
Reform Act of 1969 and section 403(b),
at the time the contribution is made if
there is no contingency under the plan
that may cause the employee to lose
his rights in the contribution. Simi-
larly, an employee’s rights under an
annuity contract purchased for him by
his employer change from forfeitable
to nonforfeitable rights within the
meaning of section 403(d) prior to the
repeal thereof by the Tax Reform Act
of 1969 at that time when, for the first
time, there is no contingency which
may cause the employee to lose his
rights under the contract. For exam-
ple, if under the terms of a pension
plan, an employee upon termination of
his services before the retirement date,
whether voluntarily or involuntarily,
is entitled to a deferred annuity con-
tract to be purchased with the employ-
er’s contributions made on his behalf,
or is entitled to annuity payments
which the trustee is abligated to make
under the terms of the trust instru-
ment based on the contributions made
by the employer on his behalf, the em-
ployee’s beneficial interest in such con-
tributions is nonforfeitable.

(ii) On the other hand, if, under the
terms of a pension plan, an employee
will lose the right to any annuity pur-
chased from or to be provided by, con-
tributions made by the employer if his
services should be terminated before
retirement, his beneficial interest in
such contributions is nonforfeitable.

(iii) The mere fact that an employee
may not live to the retirement date, or
may live only a short period after the
retirement date, and may not be able
to enjoy the receipt of annuity or pen-
sion payments, does not make his bene-
ficial interest in the contributions
made by the employer on his behalf
forfeitable. If the employer’s contribu-
tions have been irrevocably applied to
purchase an annuity contract for the
employee, or if the trustee is obligated

to use the employer’s contributions to
provide an annuity for the employee
provide only that the employee is alive
on the dates the annuity payments are
due, the employee’s rights in the em-
ployer’s contributions are nonforfeit-
able.

(Secs. 83 and 7805 of the Internal Revenue
Code of 1954 (83 Stat. 588; 68A Stat. 917; 26
U.S.C. 83 and 7805))

[T.D. 7554, 43 FR 31922, July 24, 1978]

§ 1.402(c)–1 Taxability of beneficiary of
certain foreign situs trusts.

Section 402(c) has the effect of treat-
ing, for purposes of section 402, the dis-
tributions from a trust which at the
time of the distribution is located out-
side the United States in the same
manner as distributions from a trust
which is located in the United States.
If the trust would qualify for exemp-
tion from tax under section 501(a) ex-
cept for the fact that it fails to comply
with the provisions of paragraph
(a)(3)(i) of § 1.401–1, which restricts
qualification to trusts created or orga-
nized in the United States and main-
tained here, section 402(a) and
§ 1.402(a)–1 are applicable to the dis-
tributions from such a trust. Thus, for
example, a total distribution from such
a trust is entitled to the long-term cap-
ital gains treatment of section
402(a)(2), except in the case of a non-
resident alien individual (see section
871 and 1441 and the regulations there-
under). However, if the plan fails to
meet any requirement of section 401
and the regulations thereunder in addi-
tion to paragraph (a)(3)(i) of § 1.401–1,
section 402(b) and § 1.402(b)–1 are appli-
cable to the distributions from such a
trust.

[T.D. 6500, 25 FR 11679, Nov. 26, 1960]

§ 1.402(c)–2 Eligible rollover distribu-
tions; questions and answers.

The following questions and answers
relate to the rollover rules under sec-
tion 402(c) of the Internal Revenue
Code of 1986, as added by sections 521
and 522 of the Unemployment Com-
pensation Amendments of 1992, Public
Law 102–318, 106 Stat. 290 (UCA). For
additional UCA guidance under sec-
tions 401(a)(31), 402(f), 403(b)(8) and (10),
and 3405(c), see §§ 1.401(a)(31)–1, 1.402(f)–
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1, and 1.403(b)–2, and § 31.3405(c)–1 of
this chapter, respectively.

LIST OF QUESTIONS

Q–1: What is the rule regarding distribu-
tions that may be rolled over to an eligible
retirement plan?

Q–2: What is an eligible retirement plan and
a qualified plan?

Q–3: What is an eligible rollover distribution?
Q–4: Are there other amounts that are not

eligible rollover distributions?
Q–5: For purposes of determining whether a

distribution is an eligible rollover distribu-
tion, how is it determined whether a series of
payments is a series of substantially equal
periodic payments over a period specified in
section 402(c)(4)(A)?

Q–6: What types of variations in the
amount of a payment cause the payment to
be independent of a series of substantially
equal periodic payments and thus not part of
the series?

Q–7: When is a distribution from a plan a
required minimum distribution under sec-
tion 401(a)(9)?

Q–8: How are amounts that are not includ-
ible in gross income allocated for purposes of
determining the required minimum distribu-
tion?

Q–9: What is a distribution of a plan loan
offset amount and is it an eligible rollover
distribution?

Q–10: What is a qualified plan distributed
annuity contract, and is an amount paid
under such a contract a distribution of the
balance to the credit of the employee in a
qualified plan for purposes of section 402(c)?

Q–11: If an eligible rollover distribution is
paid to an employee, and the employee con-
tributes all or part of the eligible rollover
distribution to an eligible retirement plan
within 60 days, is the amount contributed
not currently includible in gross income?

Q–12: How does section 402(c) apply to a
distributee who is not the employee?

Q–13: Must an employee’s (or spousal
distributee’s) election to treat a contribu-
tion of an eligible rollover distribution to an
individual retirement plan as a rollover con-
tribution be irrevocable?

Q–14: How is the $5,000 death benefit exclu-
sion under section 101(b) treated for purposes
of determining the amount that is an eligible
rollover distribution?

Q–15: May an employee (or spousal dis-
tributee) roll over more than the plan ad-
ministrator determines to be an eligible roll-
over distribution using an assumption de-
scribed in § 1.401(a)(31)–1, Q&A–18?

Q–16: Is a rollover from a qualified plan to
an individual retirement account or indi-
vidual retirement annuity treated as a roll-
over contribution for purposes of the one-
year look-back rollover limitation of section
408(d)(3)(B)?

QUESTIONS AND ANSWERS

Q–1: What is the rule regarding dis-
tributions that may be rolled over to
an eligible retirement plan?

A–1: (a) General rule. Under section
402(c), as added by UCA, any portion of
a distribution from a qualified plan
that is an eligible rollover distribution
described in section 402(c)(4) may be
rolled over to an eligible retirement
plan described in section 402(c)(8)(B).
For purposes of section 402(c) and this
section, a rollover is either a direct
rollover as described in § 1.401(a)(31)–1,
Q&A–3 or a contribution of an eligible
rollover distribution to an eligible re-
tirement plan that satisfies the time
period requirement in section 402(c)(3)
and Q&A–11 of this section and the des-
ignation requirement described in
Q&A–13 of this section. See Q&A–2 of
this section for the definition of an eli-
gible retirement plan and a qualified
plan.

(b) Related Internal Revenue Code pro-
visions—(1) Direct rollover option. Sec-
tion 401(a)(31), added by UCA, requires
qualified plans to provide a distributee
of an eligible rollover distribution the
option to elect to have the distribution
paid directly to an eligible retirement
plan in a direct rollover. See
§ 1.401(a)(31)–1 for further guidance con-
cerning this direct rollover option.

(2) Notice requirement. Section 402(f)
requires the plan administrator of a
qualified plan to provide, within a rea-
sonable time before making an eligible
rollover distribution, a written expla-
nation to the distributee of the
distributee’s right to elect a direct
rollover and the withholding con-
sequences of not making that election.
The explanation also is required to pro-
vide certain other relevant information
relating to the taxation of distribu-
tions. See § 1.402(f)–1 for guidance con-
cerning the written explanation re-
quired under section 402(f).

(3) Mandatory income tax withholding.
If a distributee of an eligible rollover
distribution does not elect to have the
eligible rollover distribution paid di-
rectly from the plan to an eligible re-
tirement plan in a direct rollover under
section 401(a)(31), the eligible rollover
distribution is subject to 20-percent in-
come tax withholding under section
3405(c). See § 31.3405(c)–1 of this chapter
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for provisions relating to the with-
holding requirements applicable to eli-
gible rollover distributions.

(4) Section 403(b) annuities. See
§ 1.403(b)–2 for guidance concerning the
direct rollover requirements for dis-
tributions from annuities described in
section 403(b).

(c) Effective date—(1) Statutory effec-
tive date. Section 402(c), added by UCA,
applies to eligible rollover distribu-
tions made on or after January 1, 1993,
even if the event giving rise to the dis-
tribution occurred on or before Janu-
ary 1, 1993 (e.g. termination of the em-
ployee’s employment with the em-
ployer maintaining the plan before
January 1, 1993), and even if the eligi-
ble rollover distribution is part of a se-
ries of payments that began before
January 1, 1993.

(2) Regulatory effective date. This sec-
tion applies to any distribution made
on or after October 19, 1995. For eligible
rollover distributions made on or after
January 1, 1993 and before October 19,
1995, § 1.402(c)–2T (as it appeared in the
April 1, 1995 edition of 26 CFR part 1),
applies. However, for any distribution
made on or after January 1, 1993 but be-
fore October 19, 1995, any or all of the
provisions of this section may be sub-
stituted for the corresponding provi-
sions of § 1.402(c)–2T, if any.

Q–2: What is an eligible retirement plan
and a qualified plan?

A–2: An eligible retirement plan,
under section 402(c)(8)(B), means a
qualified plan or an individual retire-
ment plan. For purposes of section
402(c) and this section, a qualified plan
is an employees’ trust described in sec-
tion 401(a) which is exempt from tax
under section 501(a) or an annuity plan
described in section 403(a). An indi-
vidual retirement plan is an individual
retirement account described in sec-
tion 408(a) or an individual retirement
annuity (other than an endowment
contract) described in section 408(b).

Q–3: What is an eligible rollover dis-
tribution?

A–3: (a) General rule. Unless specifi-
cally excluded, an eligible rollover dis-
tribution means any distribution to an
employee (or to a spousal distributee
described in Q&A–12(a) of this section)
of all or any portion of the balance to
the credit of the employee in a quali-

fied plan. Thus, except as specifically
provided in Q&A–4(b) of this section,
any amount distributed to an employee
(or such a spousal distributee) from a
qualified plan is an eligible rollover
distribution, regardless of whether it is
a distribution of a benefit that is pro-
tected under section 411(d)(6).

(b) Exceptions. An eligible rollover
distribution does not include the fol-
lowing:

(1) Any distribution that is one of a
series of substantially equal periodic
payments made (not less frequently
than annually) over any one of the fol-
lowing periods—

(i) The life of the employee (or the
joint lives of the employee and the em-
ployee’s designated beneficiary);

(ii) The life expectancy of the em-
ployee (or the joint life and last sur-
vivor expectancy of the employee and
the employee’s designated beneficiary);
or

(iii) A specified period of ten years or
more;

(2) Any distribution to the extent the
distribution is a required minimum
distribution under section 401(a)(9); or

(3) The portion of any distribution
that is not includible in gross income
(determined without regard to the ex-
clusion for net unrealized appreciation
described in section 402(e)(4)). Thus, for
example, an eligible rollover distribu-
tion does not include the portion of
any distribution that is excludible
from gross income under section 72 as a
return of the employee’s investment in
the contract (e.g., a return of the em-
ployee’s after-tax contributions), but
does include net unrealized apprecia-
tion.

Q–4: Are there other amounts that
are not eligible rollover distributions?

A–4: Yes. The following amounts are
not eligible rollover distributions:

(a) Elective deferrals, as defined in
section 402(g)(3), that, pursuant to
§ 1.415–6(b)(6)(iv), are returned as a re-
sult of the application of the section
415 limitations, together with the in-
come allocable to these corrective dis-
tributions.

(b) Corrective distributions of excess
deferrals as described in § 1.402(g)–
1(e)(3), together with the income allo-
cable to these corrective distributions.

VerDate 11<MAY>2000 04:30 Apr 13, 2001 Jkt 194084 PO 00000 Frm 00333 Fmt 8010 Sfmt 8010 Y:\SGML\194084T.XXX pfrm02 PsN: 194084T



334

26 CFR Ch. I (4–1–01 Edition)§ 1.402(c)–2

(c) Corrective distributions of excess
contributions under a qualified cash or
deferred arrangement described in
§ 1.401(k)–1(f)(4) and excess aggregate
contributions described in § 1.401(m)–
1(e)(3), together with the income allo-
cable to these distributions.

(d) Loans that are treated as deemed
distributions pursuant to section 72(p).

(e) Dividends paid on employer secu-
rities as described in section 404(k).

(f) The costs of life insurance cov-
erage (P.S. 58 costs).

(g) Similar items designated by the
Commissioner in revenue rulings, no-
tices, and other guidance published in
the Internal Revenue Bulletin. See
§ 601.601(d)(2)(ii)(b) of this chapter.

Q–5: For purposes of determining
whether a distribution is an eligible
rollover distribution, how is it deter-
mined whether a series of payments is
a series of substantially equal periodic
payments over a period specified in
section 402(c)(4)(A)?

A–5: (a) General rule. Generally,
whether a series of payments is a series
of substantially equal periodic pay-
ments over a specified period is deter-
mined at the time payments begin, and
by following the principles of section
72(t)(2)(A)(iv), without regard to con-
tingencies or modifications that have
not yet occurred. Thus, for example, a
joint and 50-percent survivor annuity
will be treated as a series of substan-
tially equal payments at the time pay-
ments commence, as will a joint and
survivor annuity that provides for in-
creased payments to the employee if
the employee’s beneficiary dies before
the employee. Similarly, for purposes
of determining if a disability benefit
payment is part of a series of substan-
tially equal payments for a period de-
scribed in section 402(c)(4)(A), any con-
tingency under which payments cease
upon recovery from the disability may
be disregarded.

(b) Certain supplements disregarded.
For purposes of determining whether a
distribution is one of a series of pay-
ments that are substantially equal, so-
cial security supplements described in
section 411(a)(9) are disregarded. For
example, if a distributee receives a life
annuity of $500 per month, plus a social
security supplement consisting of pay-
ments of $200 per month until the dis-

tributee reaches the age at which so-
cial security benefits of not less than
$200 a month begin, the $200 supple-
mental payments are disregarded and,
therefore, each monthly payment of
$700 made before the social security age
and each monthly payment of $500
made after the social security age is
treated as one of a series of substan-
tially equal periodic payments for life.
A series of payments that are not sub-
stantially equal solely because the
amount of each payment is reduced
upon attainment of social security re-
tirement age (or, alternatively, upon
commencement of social security early
retirement, survivor, or disability ben-
efits) will also be treated as substan-
tially equal as long as the reduction in
the actual payments is level and does
not exceed the applicable social secu-
rity benefit.

(c) Changes in the amount of payments
or the distributee. If the amount (or, if
applicable, the method of calculating
the amount) of the payments changes
so that subsequent payments are not
substantially equal to prior payments,
a new determination must be made as
to whether the remaining payments
are a series of substantially equal peri-
odic payments over a period specified
in Q&A–3(b)(1) of this section. This de-
termination is made without taking
into account payments made or the
years of payment that elapsed prior to
the change. However, a new determina-
tion is not made merely because, upon
the death of the employee, the spouse
or former spouse of the employee be-
comes the distributee. Thus, once dis-
tributions commence over a period
that is at least as long as either the
first annuitant’s life or 10 years (e.g.,
as provided by a life annuity with a
five-year or ten-year-certain guar-
antee), then substantially equal pay-
ments to the survivor are not eligible
rollover distributions even though the
payment period remaining after the
death of the employee is or may be less
than the period described in section
402(c)(4)(A). For example, substantially
equal periodic payments made under a
life annuity with a five-year term cer-
tain would not be an eligible rollover
distribution even when paid after the
death of the employee with three years
remaining under the term certain.
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(d) Defined contribution plans. The fol-
lowing rules apply in determining
whether a series of payments from a
defined contribution plan constitute
substantially equal periodic payments
for a period described in section
402(c)(4)(A):

(1) Declining balance of years. A series
of payments from an account balance
under a defined contribution plan will
be considered substantially equal pay-
ments over a period if, for each year,
the amount of the distribution is cal-
culated by dividing the account bal-
ance by the number of years remaining
in the period. For example, a series of
payments will be considered substan-
tially equal payments over 10 years if
the series is determined as follows. In
year 1, the annual payment is the ac-
count balance divided by 10; in year 2,
the annual payment is the remaining
account balance divided by 9; and so on
until year 10 when the entire remain-
ing balance is distributed.

(2) Reasonable actuarial assumptions. If
an employee’s account balance under a
defined contribution plan is to be dis-
tributed in annual installments of a
specified amount until the account bal-
ance is exhausted, then, for purposes of
determining if the period of distribu-
tion is a period described in section
402(c)(4)(A), the period of years over
which the installments will be distrib-
uted must be determined using reason-
able actuarial assumptions. For exam-
ple, if an employee has an account bal-
ance of $100,000, elects distributions of
$12,000 per year until the account bal-
ance is exhausted, and the future rate
of return is assumed to be 8% per year,
the account balance will be exhausted
in approximately 14 years. Similarly, if
the same employee elects a fixed an-
nual distribution amount and the fixed
annual amount is less than or equal to
$10,000, it is reasonable to assume that
a future rate of return will be greater
than 0% and, thus, the account will not
be exhausted in less than 10 years.

(e) Series of payments beginning before
January 1, 1993. Except as provided in
paragraph (c) of this Q&A, if a series of
periodic payments began before Janu-
ary 1, 1993, the determination of wheth-
er the post-December 31, 1992 payments
are a series of substantially equal peri-
odic payments over a specified period

is made by taking into account all pay-
ments made, including payments made
before January 1, 1993. For example, if
a series of substantially equal periodic
payments beginning on January 1, 1983,
is scheduled to be paid over a period of
15 years, payments in the series that
are made after December 31, 1992, will
not be eligible rollover distributions
even though they will continue for
only five years after December 31, 1992,
because the pre- January 1, 1993 pay-
ments are taken into account in deter-
mining the specified period.

Q–6: What types of variations in the
amount of a payment cause the pay-
ment to be independent of a series of
substantially equal periodic payments
and thus not part of the series?

A–6: (a) Independent payments. Except
as provided in paragraph (b) of this
Q&A, a payment is treated as inde-
pendent of the payments in a series of
substantially equal payments, and thus
not part of the series, if the payment is
substantially larger or smaller than
the other payments in the series. An
independent payment is an eligible
rollover distribution if it is not other-
wise excepted from the definition of el-
igible rollover distribution. This is the
case regardless of whether the payment
is made before, with, or after payments
in the series. For example, if an em-
ployee elects a single payment of half
of the account balance with the re-
mainder of the account balance paid
over the life expectancy of the dis-
tributee, the single payment is treated
as independent of the payments in the
series and is an eligible rollover dis-
tribution unless otherwise excepted.
Similarly, if an employee’s surviving
spouse receives a survivor life annuity
of $1,000 per month plus a single pay-
ment on account of death of $7,500, the
single payment is treated as inde-
pendent of the payments in the annu-
ity and is an eligible rollover distribu-
tion unless otherwise excepted (e.g.,
$5,000 of the $7,500 might qualify to be
excluded from gross income as a death
benefit under section 101(b)).

(b) Special rules—(1) Administrative
error or delay. If, due solely to reason-
able administrative error or delay in
payment, there is an adjustment after
the annuity starting date to the
amount of any payment in a series of
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payments that otherwise would con-
stitute a series of substantially equal
payments described in section
402(c)(4)(A) and this section, the ad-
justed payment or payments will be
treated as part of the series of substan-
tially equal periodic payments and will
not be treated as independent of the
payments in the series. For example, if,
due solely to reasonable administrative
delay, the first payment of a life annu-
ity is delayed by two months and re-
flects an additional two months worth
of benefits, that payment will be treat-
ed as a substantially equal payment in
the series rather than as an inde-
pendent payment. The result will not
change merely because the amount of
the adjustment is paid in a separate
supplemental payment.

(2) Supplemental payments for annu-
itants. A supplemental payment from a
defined benefit plan to annuitants (e.g.,
retirees or beneficiaries) will be treat-
ed as part of a series of substantially
equal payments, rather than as an
independent payment, provided that
the following conditions are met—

(i) The supplement is a benefit in-
crease for annuitants;

(ii) The amount of the supplement is
determined in a consistent manner for
all similarly situated annuitants;

(iii) The supplement is paid to annu-
itants who are otherwise receiving pay-
ments that would constitute substan-
tially equal periodic payments; and

(iv) The aggregate supplement is less
than or equal to the greater of 10% of
the annual rate of payment for the an-
nuity, or $750 or any higher amount
prescribed by the Commissioner in rev-
enue rulings, notices, and other guid-
ance published in the FEDERAL REG-
ISTER. See § 601.601(d)(2)(ii)(b) of this
chapter.

(3) Final payment in a series. If a pay-
ment in a series of payments from an
account balance under a defined con-
tribution plan represents the remain-
ing balance to the credit and is sub-
stantially less than the other pay-
ments in the series, the final payment
must nevertheless be treated as a pay-
ment in the series of substantially
equal payments and may not be treated
as an independent payment if the other
payments in the series are substan-
tially equal and the payments are for a

period described in section 402(c)(4)(A)
based on the rules provided in para-
graph (d)(2) of Q&A–5 of this section.
Thus, such final payment will not be
an eligible rollover distribution.

Q–7: When is a distribution from a
plan a required minimum distribution
under section 401(a)(9)?

A–7: (a) General rule. Except as pro-
vided in paragraphs (b) and (c) of this
Q&A, if a minimum distribution is re-
quired for a calendar year, the amounts
distributed during that calendar year
are treated as required minimum dis-
tributions under section 401(a)(9), to
the extent that the total required min-
imum distribution under section
401(a)(9) for the calendar year has not
been satisfied. Accordingly, these
amounts are not eligible rollover dis-
tributions. For example, if an em-
ployee is required under section
401(a)(9) to receive a required minimum
distribution for a calendar year of
$5,000 and the employee receives a total
of $7,200 in that year, the first $5,000
distributed will be treated as the re-
quired minimum distribution and will
not be an eligible rollover distribution
and the remaining $2,200 will be an eli-
gible rollover distribution if it other-
wise qualifies. If the total section
401(a)(9) required minimum distribu-
tion for a calendar year is not distrib-
uted in that calendar year (e.g., when
the distribution for the calendar year
in which the employee reaches age 701⁄2
is made on the following April 1), the
amount that was required but not dis-
tributed is added to the amount re-
quired to be distributed for the next
calendar year in determining the por-
tion of any distribution in the next cal-
endar year that is a required minimum
distribution.

(b) Distribution before age 701⁄2. Any
amount that is paid before January 1 of
the year in which the employee attains
(or would have attained) age 701⁄2 will
not be treated as required under sec-
tion 401(a)(9) and, thus, is an eligible
rollover distribution if it otherwise
qualifies.

(c) Special rule for annuities. In the
case of annuity payments from a de-
fined benefit plan, or under an annuity
contract purchased from an insurance
company (including a qualified plan
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distributed annuity contract (as de-
fined in Q&A–10 of this section)), the
entire amount of any such annuity
payment made on or after January 1 of
the year in which an employee attains
(or would have attained) age 701⁄2 will
be treated as an amount required under
section 401(a)(9) and, thus, will not be
an eligible rollover distribution.

Q–8: How are amounts that are not
includible in gross income allocated for
purposes of determining the required
minimum distribution?

A–8: If section 401(a)(9) has not yet
been satisfied by the plan for the year
with respect to an employee, a dis-
tribution is made to the employee that
exceeds the amount required to satisfy
section 401(a)(9) for the year for the
employee, and a portion of that dis-
tribution is excludible from gross in-
come, the following rule applies for
purposes of determining the amount of
the distribution that is an eligible roll-
over distribution. The portion of the
distribution that is excludible from
gross income is first allocated toward
satisfaction of section 401(a)(9) and
then the remaining portion of the re-
quired minimum distribution, if any, is
satisfied from the portion of the dis-
tribution that is includible in gross in-
come. For example, assume an em-
ployee is required under section
401(a)(9) to receive a minimum dis-
tribution for a calendar year of $4,000
and the employee receives a $4,800 dis-
tribution, of which $1,000 is excludible
from income as a return of basis. First,
the $1,000 return of basis is allocated
toward satisfying the required min-
imum distribution. Then, the remain-
ing $3,000 of the required minimum dis-
tribution is satisfied from the $3,800 of
the distribution that is includible in
gross income, so that the remaining
balance of the distribution, $800, is an
eligible rollover distribution if it oth-
erwise qualifies.

Q–9: What is a distribution of a plan
loan offset amount, and is it an eligible
rollover distribution?

A–9: (a) General rule. A distribution of
a plan loan offset amount, as defined in
paragraph (b) of this Q&A, is an eligi-
ble rollover distribution if it satisfies
Q&A–3 of this section. Thus, an amount
equal to the plan loan offset amount
can be rolled over by the employee (or

spousal distributee) to an eligible re-
tirement plan within the 60-day period
under section 402(c)(3), unless the plan
loan offset amount fails to be an eligi-
ble rollover distribution for another
reason. See § 1.401(a)(31)–1, Q&A–16 for
guidance concerning the offering of a
direct rollover of a plan loan offset
amount. See § 31.3405(c)–1, Q&A–11 of
this chapter for guidance concerning
special withholding rules with respect
to plan loan offset amounts.

(b) Definition of plan loan offset
amount. For purposes of section 402(c),
a distribution of a plan loan offset
amount is a distribution that occurs
when, under the plan terms governing
a plan loan, the participant’s accrued
benefit is reduced (offset) in order to
repay the loan (including the enforce-
ment of the plan’s security interest in
a participant’s accrued benefit). A dis-
tribution of a plan loan offset amount
can occur in a variety of cir-
cumstances, e.g., where the terms gov-
erning a plan loan require that, in the
event of the employee’s termination of
employment or request for a distribu-
tion, the loan be repaid immediately or
treated as in default. A distribution of
a plan loan offset amount also occurs
when, under the terms governing the
plan loan, the loan is cancelled, accel-
erated, or treated as if it were in de-
fault (e.g., where the plan treats a loan
as in default upon an employee’s termi-
nation of employment or within a spec-
ified period thereafter). A distribution
of a plan loan offset amount is an ac-
tual distribution, not a deemed dis-
tribution under section 72(p).

(c) Examples. The rules with respect
to a plan loan offset amount in this
Q&A–9, § 1.401(a)(31)–1, Q&A–16 and
§ 31.3405(c)–1, Q&A–11 of this chapter
are illustrated by the following exam-
ples:

Example 1. (a) In 1996, Employee A has an
account balance of $10,000 in Plan Y, of
which $3,000 is invested in a plan loan to Em-
ployee A that is secured by Employee A’s ac-
count balance in Plan Y. Employee A has
made no after-tax employee contributions to
Plan Y. Plan Y does not provide any direct
rollover option with respect to plan loans.
Upon termination of employment in 1996,
Employee A, who is under age 701⁄2 , elects a
distribution of Employee A’s entire account
balance in Plan Y, and Employee A’s out-
standing loan is offset against the account
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balance on distribution. Employee A elects a
direct rollover of the distribution.

(b) In order to satisfy section 401(a)(31),
Plan Y must pay $7,000 directly to the eligi-
ble retirement plan chosen by Employee A in
a direct rollover. When Employee A’s ac-
count balance was offset by the amount of
the $3,000 unpaid loan balance, Employee A
received a plan loan offset amount (equiva-
lent to $3,000) that is an eligible rollover dis-
tribution. However, under § 1.401(a)(31)–1,
Q&A–16 Plan Y satisfies section 401(a)(31),
even though a direct rollover option was not
provided with respect to the $3,000 plan loan
offset amount.

(c) No withholding is required under sec-
tion 3405(c) on account of the distribution of
the $3,000 plan loan offset amount because no
cash or other property (other than the plan
loan offset amount) is received by Employee
A from which to satisfy the withholding.
Employee A may roll over $3,000 to an eligi-
ble retirement plan within the 60 day period
provided in section 402(c)(3).

Example 2. (a) The facts are the same as in
Example 1, except that the terms governing
the plan loan to Employee A provide that,
upon termination of employment, Employee
A’s account balance is automatically offset
by the amount of any unpaid loan balance to
repay the loan. Employee A terminates em-
ployment but does not request a distribution
from Plan Y. Nevertheless, pursuant to the
terms governing the plan loan, Employee A’s
account balance is automatically offset by
the amount of the $3,000 unpaid loan balance.

(b) The $3,000 plan loan offset amount at-
tributable to the plan loan in this example is
treated in the same manner as the $3,000 plan
loan offset amount in Example 1.

Example 3. (a) The facts are the same as in
Example 2, except that, instead of providing
for an automatic offset upon termination of
employment to repay the plan loan, the
terms governing the plan loan require full
repayment of the loan by Employee A within
30 days of termination of employment. Em-
ployee A terminates employment, does not
elect a distribution from Plan Y, and also
fails to repay the plan loan within 30 days.
The plan administrator of Plan Y declares
the plan loan to Employee A in default and
executes on the loan by offsetting Employee
A’s account balance by the amount of the
$3,000 unpaid loan balance.

(b) The $3,000 plan loan offset amount at-
tributable to the plan loan in this example is
treated in the same manner as the $3,000 plan
loan offset amount in Example 1 and in Exam-
ple 2. The result in this Example 3 is the same
even though the plan administrator treats
the loan as in default before offsetting Em-
ployee A’s accrued benefit by the amount of
the unpaid loan.

Example 4. (a) The facts are the same as in
Example 1, except that Employee A elects to
receive the distribution of the account bal-

ance that remains after the $3,000 offset to
repay the plan loan, instead of electing a di-
rect rollover of the remaining account bal-
ance.

(b) In this case, the amount of the distribu-
tion received by Employee A is $10,000, not
$3,000. Because the amount of the $3,000 off-
set attributable to the loan is included in de-
termining the amount that equals 20 percent
of the eligible rollover distribution received
by Employee A, withholding in the amount
of $2,000 (20 percent of $10,000) is required
under section 3405(c). The $2,000 is required
to be withheld from the $7,000 to be distrib-
uted to Employee A in cash, so that Em-
ployee A actually receives a check for $5,000.

Example 5. The facts are the same as in Ex-
ample 4, except that the $7,000 distribution to
Employee A after the offset to repay the
loan consists solely of employer securities
within the meaning of section 402(e)(4)(E). In
this case, no withholding is required under
section 3405(c) because the distribution con-
sists solely of the $3,000 plan loan offset
amount and the $7,000 distribution of em-
ployer securities. This is the result because
the total amount required to be withheld
does not exceed the sum of the cash and the
fair market value of other property distrib-
uted, excluding plan loan offset amounts and
employer securities. Employee A may roll
over the employer securities and $3,000 to an
eligible retirement plan within the 60-day
period provided in section 402(c)(3).

Example 6. Employee B, who is age 40, has
an account balance in Plan Z, a profit shar-
ing plan qualified under section 401(a) that
includes a qualified cash or deferred arrange-
ment described in section 401(k). Plan Z pro-
vides for no after-tax employee contribu-
tions. In 1990, Employee B receives a loan
from Plan Z, the terms of which satisfy sec-
tion 72(p)(2), and which is secured by elective
contributions subject to the distribution re-
strictions in section 401(k)(2)(B). In 1996, the
loan fails to satisfy section 72(p)(2) because
Employee B stops repayment. In that year,
pursuant to section 72(p), Employee B is
taxed on a deemed distribution equal to the
amount of the unpaid loan balance. Under
Q&A–4 of this section, the deemed distribu-
tion is not an eligible rollover distribution.
Because Employee B has not separated from
service or experienced any other event that
permits the distribution under section
401(k)(2)(B) of the elective contributions that
secure the loan, Plan Z is prohibited from
executing on the loan. Accordingly, Em-
ployee B’s account balance is not offset by
the amount of the unpaid loan balance at the
time Employee B stops repayment on the
loan. Thus, there is no distribution of an off-
set amount that is an eligible rollover dis-
tribution in 1996.

Q–10: What is a qualified plan distrib-
uted annuity contract, and is an
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amount paid under such a contract a
distribution of the balance to the cred-
it of the employee in a qualified plan
for purposes of section 402(c)?

A–10: (a) Definition of a qualified plan
distributed annuity contract. A qualified
plan distributed annuity contract is an
annuity contract purchased for a par-
ticipant, and distributed to the partici-
pant, by a qualified plan.

(b) Treatment of amounts paid as eligi-
ble rollover distributions. Amounts paid
under a qualified plan distributed an-
nuity contract are payments of the bal-
ance to the credit of the employee for
purposes of section 402(c) and are eligi-
ble rollover distributions, if they oth-
erwise qualify. Thus, for example, if
the employee surrenders the contract
for a single sum payment of its cash
surrender value, the payment would be
an eligible rollover distribution to the
extent it is includible in gross income
and not a required minimum distribu-
tion under section 401(a)(9). This rule
applies even if the annuity contract is
distributed in connection with a plan
termination. See § 1.401(a)(31)–1, Q&A–
17 and § 31.3405(c)–1, Q&A–13 of this
chapter concerning the direct rollover
requirements and 20-percent with-
holding requirements, respectively,
that apply to eligible rollover distribu-
tions from such an annuity contract.

Q–11: If an eligible rollover distribu-
tion is paid to an employee, and the
employee contributes all or part of the
eligible rollover distribution to an eli-
gible retirement plan within 60 days, is
the amount contributed not currently
includible in gross income?

A–11: Yes, the amount contributed is
not currently includible in gross in-
come, provided that it is contributed to
the eligible retirement plan no later
than the 60th day following the day on
which the employee received the dis-
tribution. If more than one distribu-
tion is received by an employee from a
qualified plan during a taxable year,
the 60-day rule applies separately to
each distribution. Because the amount
withheld as income tax under section
3405(c) is considered an amount distrib-
uted under section 402(c), an amount
equal to all or any portion of the
amount withheld can be contributed as
a rollover to an eligible retirement
plan within the 60-day period, in addi-

tion to the net amount of the eligible
rollover distribution actually received
by the employee. However, if all or any
portion of an amount equal to the
amount withheld is not contributed as
a rollover, it is included in the employ-
ee’s gross income to the extent re-
quired under section 402(a), and also
may be subject to the 10-percent addi-
tional income tax under section 72(t).
See § 1.401(a)(31)–1, Q&A–14, for guid-
ance concerning the qualification of a
plan that accepts a rollover contribu-
tion.

Q–12: How does section 402(c) apply to
a distributee who is not the employee?

A–12: (a) Spousal distributee. If any
distribution attributable to an em-
ployee is paid to the employee’s sur-
viving spouse, section 402(c) applies to
the distribution in the same manner as
if the spouse were the employee. The
same rule applies if any distribution
attributable to an employee is paid in
accordance with a qualified domestic
relations order (as defined in section
414(p)) to the employee’s spouse or
former spouse who is an alternate
payee. Therefore, a distribution to the
surviving spouse of an employee (or to
a spouse or former spouse who is an al-
ternate payee under a qualified domes-
tic relations order), including a dis-
tribution of ancillary death benefits at-
tributable to the employee, is an eligi-
ble rollover distribution if it meets the
requirements of section 402(c)(2) and (4)
and Q&A–3 through Q&A–10 and Q&A–
14 of this section. However, a qualified
plan (as defined in Q&A–2 of this sec-
tion) is not treated as an eligible re-
tirement plan with respect to a sur-
viving spouse. Only an individual re-
tirement plan is treated as an eligible
retirement plan with respect to an eli-
gible rollover distribution to a sur-
viving spouse.

(b) Non-spousal distributee. A dis-
tributee other than the employee or
the employee’s surviving spouse (or a
spouse or former spouse who is an al-
ternate payee under a qualified domes-
tic relations order) is not permitted to
roll over distributions from a qualified
plan. Therefore, those distributions do
not constitute eligible rollover dis-
tributions under section 402(c)(4) and
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are not subject to the 20-percent in-
come tax withholding under section
3405(c).

Q–13: Must an employee’s (or spousal
distributee’s) election to treat a con-
tribution of an eligible rollover dis-
tribution to an individual retirement
plan as a rollover contribution be ir-
revocable?

A–13: (a) In general. Yes. In order for
a contribution of an eligible rollover
distribution to an individual retire-
ment plan to constitute a rollover and,
thus, to qualify for current exclusion
from gross income, a distributee must
elect, at the time the contribution is
made, to treat the contribution as a
rollover contribution. An election is
made by designating to the trustee,
issuer, or custodian of the eligible re-
tirement plan that the contribution is
a rollover contribution. This election is
irrevocable. Once any portion of an eli-
gible rollover distribution has been
contributed to an individual retire-
ment plan and designated as a rollover
distribution, taxation of the with-
drawal of the contribution from the in-
dividual retirement plan is determined
under section 408(d) rather than under
section 402 or 403. Therefore, the eligi-
ble rollover distribution is not eligible
for capital gains treatment, five-year
or ten-year averaging, or the exclusion
from gross income for net unrealized
appreciation on employer stock.

(b) Direct rollover. If an eligible roll-
over distribution is paid to an indi-
vidual retirement plan in a direct roll-
over at the election of the distributee,
the distributee is deemed to have irrev-
ocably designated that the direct roll-
over is a rollover contribution.

Q–14: How is the $5,000 death benefit
exclusion under section 101(b) treated
for purposes of determining the
amount that is an eligible rollover dis-
tribution?

A–14: To the extent that a death ben-
efit is a distribution from a qualified
plan, the portion of the distribution
that is excluded from gross income
under section 101(b) is not an eligible
rollover distribution. See § 1.401(a)(31)-
1, Q&A–18 for guidance concerning as-
sumptions that a plan administrator
may make with respect to whether and
to what extent a distribution of a sur-

vivor benefit is excludible from gross
income under section 101(b).

Q–15: May an employee (or spousal
distributee) roll over more than the
plan administrator determines to be an
eligible rollover distribution using an
assumption described in § 1.401(a)(31)-1,
Q&A–18?

A–15: Yes. The portion of any dis-
tribution that an employee (or spousal
distributee) may roll over as an eligi-
ble rollover distribution under section
402(c) is determined based on the actual
application of section 402 and other rel-
evant provisions of the Internal Rev-
enue Code. The actual application of
these provisions may produce different
results than any assumption described
in § 1.401(a)(31)–1, Q&A–18 that is used
by the plan administrator. Thus, for
example, even though the plan admin-
istrator calculates the portion of a dis-
tribution that is a required minimum
distribution (and thus is not made eli-
gible for direct rollover under section
401(a)(31)), by assuming that there is no
designated beneficiary, the portion of
the distribution that is actually a re-
quired minimum distribution and thus
not an eligible rollover distribution is
determined by taking into account the
designated beneficiary, if any. If, by
taking into account the designated
beneficiary, a greater portion of the
distribution is an eligible rollover dis-
tribution, the distributee may rollover
the additional amount. Similarly, even
though a plan administrator assumes
that a distribution from a qualified
plan is the only death benefit with re-
spect to an employee that qualifies for
the $5,000 death benefit exclusion under
section 101(b), to the extent that the
death benefit exclusion is allocated to
a different death benefit, a greater por-
tion of the distribution may actually
be includible in gross income and, thus,
be an eligible rollover distribution, and
the surviving spouse may roll over the
additional amount if it otherwise
qualifies.

Q–16: Is a rollover from a qualified
plan to an individual retirement ac-
count or individual retirement annuity
treated as a rollover contribution for
purposes of the one-year look-back
rollover limitation of section
408(d)(3)(B)?
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A–16: No. A distribution from a quali-
fied plan that is rolled over to an indi-
vidual retirement account or indi-
vidual retirement annuity is not treat-
ed for purposes of section 408(d)(3)(B) as
an amount received by an individual
from an individual retirement account
or individual retirement annuity which
is not includible in gross income be-
cause of the application of section
408(d)(3).

[T.D. 8619, 60 FR 49208, Sept. 22, 1995, as
amended by T.D. 8880, 65 FR 21315, Apr. 21,
2000]

§ 1.402(d)–1 Effect of section 402(d).
(a) If the requirements of section

402(d) are met, a contribution made by
an employer on behalf of an employee
to a trust which is not exempt under
section 501(a) shall not be included in
the income of the employee in the year
in which the contribution is made.
Such contribution will be taxable to
the employee, when received in later
years, as provided in section 72 (relat-
ing to annuities). For taxable years be-
ginning before January 1, 1964, section
72(e)(3) (relating to the treatment of
certain lump sums), as in effect before
such date, shall not apply to such con-
tributions. For taxable years beginning
after December 31, 1963, such contribu-
tions, when received, may be taken
into account in computations under
sections 1301 through 1305 (relating to
income averaging). See paragraph (b)
of § 1.403(c)–1. The intent and purpose of
section 402(d) is to give those employ-
ees, covered under certain non-exempt
trusts to which such section applies,
essentially the same tax treatment as
those covered by trusts described in
section 401(a) and exempt under section
501(a), except that the capital gains
treatment referred to in section
402(a)(2) does not apply.

(b) Every person claiming the benefit
of section 402(d) must be able to dem-
onstrate to the satisfaction of the
Commissioner that all of the provisions
of such section are met. The taxpayer
must produce sufficient evidence to
prove:

(1) That, before October 21, 1942, he
was employed by the particular em-
ployer making the contribution in
question and was at such time defi-
nitely covered by a written agreement,

entered into before October 21, 1942, be-
tween himself and the employer, or be-
tween the employer and the trustee of
a trust established by the employer be-
fore October 21, 1942, and that the con-
tribution by the employer was made
pursuant to such agreement. The fact
that an employee may have been po-
tentially covered is not sufficient. Evi-
dence that the employment was en-
tered into, or the agreement executed,
‘‘as of’’ a date before October 21, 1942,
or that the agreement or trust instru-
ment which did not theretofore meet
the requirements of section 402(d) was
modified or amended after October 20,
1942, so as to come within the provi-
sions of such section, will not satisfy
the requirements of section 402(d).

(2) That such contribution, pursuant
to the terms of such agreement, was to
be applied for the purchase of an annu-
ity contract for the taxpayer. In the
case of a contribution by the employer
of an annuity contract purchased by
such employer and transferred by him
to the trustee of the trust, evidence
should be presented to prove that such
contract was purchased for the tax-
payer by the employer pursuant to the
terms of a written agreement between
the employer and the employee or be-
tween the employer and the trustee,
entered into before October 21, 1942.

(3) That under the written terms of
the trust agreement the taxpayer is
not entitled during his lifetime, except
with the consent of the trustee, to any
payments other than annuity pay-
ments under the annuity contract or
contracts purchased by the trustee or
by the employer and transferred to the
trustee, and that the trustee may grant
or withhold such consent free from
control by the taxpayer, the employer,
or any other person. However, such
control will not be presumed from the
fact that the trustee is himself an offi-
cer or employee of the employer. As
used in section 402(d) the phrase ‘‘if
* * * under the terms of the trust
agreement the employee is not enti-
tled’’ means that the trust instrument
must make it impossible for the pro-
hibited distribution to occur whether
by operation or natural termination of
the trust, whether by power of revoca-
tion or amendment, other than with
the consent of the trustee, whether by
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