AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

0]

10IS

Code of Federal Regulat

17

Parts 1 to 199
Revised as of April 1, 2001

Commodity and
Securities Exchanges

Containing a codification of documents

of general applicability and future effect
As of April 1, 2001

With Ancillaries

Published by

Oftfice of the Federal Register

National Archives and Records
Administration

A Special Edition of the Federal Register



U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON : 2001

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: (202) 512-1800 Fax: (202) 512-2250
Mail: Stop SSOP, Washington, DC 20402-0001



Table of Contents

Explanation ..........cccoeeiiiiiiiiiiiinnnnn,

Title 17:

Chapter I—Commodity Futures Trading Commission .....................

Finding Aids:

Table of CFR Titles and Chapters ....ccovviiiiiiiiiiiiieiieieeceeeceeneennen

Alphabetical List of Agencies Appearing in the CFR ............ccceevenenn..

List of CFR Sections Affected

iii

Page

573

591

601



Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 17T CFR 1.1
refers to title 17, part 1,
section 1.

iv



Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2001), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2250, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.access.gpo.gov/
nara (““GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.
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The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
April 1, 2001.
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THIS TITLE

Title 17—COMMODITY AND SECURITIES EXCHANGES is composed of three volumes.
The first volume containing parts 1 to 199, comprises Chapter I—Commodity Fu-
tures Trading Commission. The second volume contains Chapter II—Securities
and Exchange Commission, parts 200 to 239. The third volume, comprising part
240 to end, contains the remaining regulations of the Securities and Exchange
Commission, and Chapter IV—Department of the Treasury. The contents of these
volumes represent all current regulations issued by the Commodity Futures
Trading Commission, the Securities and Exchange Commission, and the Depart-
ment of the Treasury as of April 1, 2001.

The OMB control numbers for the Securities and Exchange Commission appear
in §200.800 of chapter II. For the convenience of the user, §200.800 is reprinted
in the Finding Aids section of the volume containing part 240 to end.

ix



Would you like to
know...

if any changes have been made to the Code
of Federal Regulations or what documents
have been published in the Federal Register
without reading the Federal Register every
day? if so, you may wish to subscribe to the
LSA (List of CFR Sections Affected), the
Federal Register Index, or both.

LSA

The LSA (List of CFR Sections Affected) is
designed to lead users of the Code of Federal
Regulations to amendatory actions published in
the Federal Register. The LSA is issued monthly in
cumulative form. Entries indicate the nature of the
changes—such as revised, removed, or corrected.
$31 per year.

Federal Register Index

The index, covering the contents of the daily
Federal Register, is issued monthly in cumulative
form. Entries are carried primarily under the names
of the issuing agencies. Significant subjects are
carried as cross-references.

$28 per year.

A finding aid is included in each publication which
lists Federal Register page numbers with the date
of publication in the Federal Register.

Superintendent of Documents Subscription Order Form

Order Processing Code:

*5421

| YES, send me the following indicated subscriptions for one year:
L.SA (List of CFR Sections Affected), (LCS) for $31 per year.
Federal Register Index (FRSU) $28 per vear.

The total cost of my order is $ . {Includes regular shipping and handling.)
Price is subject to change. International

customers please add 25% For privacy check box below:
(oN

1 Do not make my name available to other mailers

Compary or personal name Check method of payment:

1 Check payable to Superintendent of Documents
Street address O GPO Deposit Account I | l | | l I I_ D
City, State, ZP code Q visa O MasterCard [D:D (expiraticn date)
Daytime phone with area code Credit card No. (must be 20 digits)

Thank you for your order!

Purchase order No. (opticnal)

@ Authorizing signature 7/00

Mail To: Superintendent of Documents
Fax your orders (202) 512-2250 P.O. Box 371954
Phone your orders (202) 512-1800 Pittsburgh, PA 15250-7954




Title 17—Commodity
and Securities
Exchanges

(This book contains parts 1 to 199)

Part

CHAPTER I—Commodity Futures Trading Commission .......... 1






CHAPTER |—COMMODITY FUTURES TRADING

COMMISSION

Part

B W N

10
11
12
13
14

15
16
17

18
19

20
21

31
32
33

General regulations under the Commodity Ex-
Change ACT .o
Official seal ..o
Registration ...
Commodity pool operators and commodity trading
F e Ava E 10 ) 4 OO
Designation of and continuing compliance by con-
tract markets ...oooooviiiiiii e
Contract market rules altered or supplemented by
the COMMISSION ..vivviiiiiiiiii e,
Exchange procedures for disciplinary, summary,
and membership denial actions ..........ccovevivniinn..
Rules relating to review of exchange disciplinary,
access denial or other adverse actions .................
Rules of practiCe ...ccovvviiiiiiiiii i
Rules relating to investigations ........cccoovviviiiinnin...
Rules relating to reparations .......ccocvvvivviiiiiiinnnnnn...
Public rulemaking procedures .......cccoevveviiiiiinnnennn..
Rules relating to suspension or disbarment from
appearance and PractiCe ........coocvviviiiiiiiiinneneennns..
Reports—general provisions .......ceeevviiiiiiiiinneenne..
Reports by contract markets .....cooovvviiiiiiiiiiinnann...
Reports by futures commission merchants, mem-
bers of contract markets and foreign brokers ......
Reports By traders ....oovvvviiiii e
Reports by persons holding bona fide hedge posi-
tions pursuant to §1.3(z) of this chapter and by
merchants and dealers in cotton ................oooeneeee.
[Reserved]
SPECIAL CALLS vttt s
Foreign futures and foreign options transactions ...
Leverage transactions .....cccvvevviiiiiiiiiiiiiiiiiciieae
Regulation of commodity option transactions .......
Regulation of domestic exchange-traded com-
modity option transactions ........ccoovvviiiiiiiiiiiin..

3

Page

5
129
130

172
214
223
223
230
241
273
277
316
317
320
324
326
332
335
337
341
356
389

403



Part
34
35
36

100
140

141
142
143

144

145
146
147
148

149

150
155
156
166
170
171

180
190
191-199

17 CFR Ch. | (4-1-01 Edition)

Page
Regulation of hybrid instruments .......cccccovveiinin... 413
Exemption of swap agreements .......coocevvviiiiinnenn... 414
Exemption of section 4(c) contract market trans-
ACTIOMS it 416
Delivery period required .........ccoovviiiiiiiiiiiiiiiiiiinenn.. 422
Organization, functions, and procedures of the
(076} 0010081151 o) 4 NS 423
Salary OffSet v 445
Indemnification of CFTC employees ....ccccoevvvvnnnenn... 449

Collection of claims owed the United States aris-
ing from activities under the Commission’s juris-
AICEI0IL i e 450
Procedures regarding the disclosure of information
and the testimony of present or former officers
and employees in response to subpoenas or other

demands of @ COUTrD ...ocoviiiiiiiiiiiiii e 452
Commission records and information ..................... 454
Records maintained on individuals ......ccccooevvenneenn... 469
Open Commission mMeetings ..c.cooovvviiiiiiiiiiiiineenne.. 478

Implementation of the Equal Access to Justice Act
in covered adjudicatory proceedings before the
COMMISSION ..viniitiiiii i e aas 486
Enforcement of nondiscrimination on the basis of
handicap in programs or activities conducted by

the Commodity Futures Trading Commission ..... 492
Limits on poSitions ...ccovviiiiiiiiiiii e 498
Trading standards .....occovviiiiiiiiiiii e 504
Broker ASsOCIations .....ccvviiiiiiiiiiiiiiiiie e 514
Customer protection rules .........ccovveveiiiiiiiiiiinninnnnnns 515
Registered futures associations ..........cccceviviiiinnnn 516

Rules relating to review of National Futures Asso-
ciation decisions in disciplinary, membership de-
nial, registration and member responsibility ac-

DI OIS i 519
Arbitration or other dispute settlement procedures 533
Ban R CY ettt 538
[Reserved]



PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EX-
CHANGE ACT

DEFINITIONS

Sec.

1.1 Words in singular and plural form.

1.2 Liability of principal for act of agent.
1.3 Definitions.

1.4 TUse of electronic signatures.

MINIMUM FINANCIAL AND RELATED REPORTING
REQUIREMENTS

1.10 Financial reports of futures commis-
sion merchants and introducing brokers.

1.11 [Reserved]

1.12 Maintenance of minimum financial re-
quirements by futures commission mer-
chants and introducing brokers.

1.13 [Reserved]

1.14 Risk assessment recordkeeping require-
ments for futures commission mer-
chants.

1.15 Risk assessment

reporting require-

ments for futures commission mer-
chants.

1.16 Qualifications and reports of account-
ants.

1.17 Minimum financial requirements for
futures commission merchants and intro-
ducing brokers.

1.18 Records for and relating to financial re-
porting and monthly computation by fu-
tures commission merchants and intro-
ducing brokers.

PROHIBITED TRADING IN COMMODITY OPTIONS

1.19 Prohibited trading in certain
and ‘‘calls”.

“puts”

CUSTOMERS’ MONEY, SECURITIES, AND
PROPERTY

1.20 Customer funds to be segregated and
separately accounted for.

1.21 Care of money and equities accruing to
customers.

1.22 Use of customer funds restricted.

1.23 Interest of futures commission mer-
chant in segregated funds; additions and
withdrawals.

1.24 Segregated funds; exclusions therefrom.

1.25 Investment of customer funds.

1.26 Deposit of instruments purchased with
customer funds.

1.27 Record of investments.

1.28 Appraisal of instruments
with customer funds.

1.29 Increment or interest resulting from
investment of customer funds.

1.30 Loans by futures commission mer-
chants; treatment of proceeds.

purchased

RECORDKEEPING

1.31 Books and records; keeping and inspec-
tion.

1.32 Segregated account; daily computation
and record.

1.33 Monthly and confirmation statements.

1.34 Monthly record, ‘‘point balance’.

1.35 Records of cash commodity, futures,
and option transactions.

1.36 Record of securities and property re-
ceived from customers and option cus-
tomers.

1.37 Customer’s or option customer’s name,
address, and occupation recorded; record
of guarantor or controller of account.

1.38 Execution of transactions.

1.39 Simultaneous buying and selling orders
of different principals; execution of, for
and between principals.

MISCELLANEOUS

1.40 Crop, market information letters, re-
ports; copies required.

1.41 Contract market rules; submission of
rules to the Commission; exemption of
certain rules.

1.41a Delegation of authority to the Direc-
tors of the Division of Trading and Mar-
kets and the Division of Economic Anal-
ysis to process certain contract market
rules.

1.41b Delegation of authority to the Direc-
tor of the Division of Trading and Mar-
kets and Director of the Division of Eco-
nomic Analysis.

1.41c Delegation of authority to the Direc-
tor of the Division of Trading and Mar-
kets to receive notice of an emergency
action.

1.42 Delivery notice; filing of copy.

1.43 Information required concerning ware-
houses.

1.44 Records and reports of warehouses, de-
positories, and other similar entities;
visitation of premises.

1.45 Delivery of commodities conforming to
United States standards.

1.46 Application and closing out of offset-
ting long and short positions.

1.47 Requirements for classification of pur-
chases or sales of contracts for future de-
livery as bona fide hedging under
§1.3(z)(3) of the regulations.

1.48 Requirements for classification of sales
or purchases for future delivery as bona
fide hedging of unsold anticipated pro-
duction or unfilled anticipated require-
ments under §1.3(z)(2) (i)(B) or (ii)(C) of
the regulations.

1.50 Demonstration of continued compli-
ance with the requirements for contract
market designation.

1.561 Contract market program for enforce-
ment.
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1.52 Self-regulatory organization adoption
and surveillance of minimum financial
requirements.

1.63 Enforcement of contract market by-
laws, rules, regulations, and resolutions.

1.54 Contract market rules submitted to
and approved or not disapproved by the
Secretary of Agriculture.

1.65 Distribution of ‘“‘Risk Disclosure State-
ment”’ by futures commission merchants
and introducing brokers.

1.566 Prohibition of guarantees against loss.

1.57 Operations and activities of intro-
ducing brokers.

1.68 Gross collection of exchange-set mar-
gins.

1.59 Activities of self-regulatory organiza-
tion employees, governing board mem-
bers, committee members, and consult-
ants.

1.60 Pending legal proceedings.

1.61 [Reserved]

1.62 Contract market requirement for floor
broker and floor trader registration.

1.63 Service on self-regulatory organization
governing boards or committees by per-
sons with disciplinary histories.

1.64 Composition of various self-regulatory
organization governing boards and major
disciplinary committees.

1.656 Notice of bulk transfers and disclosure
obligations to customers.

1.66 No-action positions with respect to
floor traders.

1.67 Notification of final disciplinary action
involving financial harm to a customer.

1.69 Voting by interested members of self-
regulatory organization governing
boards and various committees.

1.70 Notification of State enforcement ac-
tions brought under the Commodity Ex-
change Act.

APPENDIX A TO PART 1 [RESERVED]

APPENDIX B TO PART 1—FEES FOR CONTRACT
MARKET RULE ENFORCEMENT REVIEWS
AND FINANCIAL REVIEWS

AUTHORITY: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a, 6b,
6¢c, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6m, 6n, 60,
6p, 7, Ta, b, 8, 9, 12, 12a, 12c, 13a, 13a-1, 16,
16a, 19, 21, 23, 24.

SOURCE: 41 FR 3194, Jan. 21, 1976, unless
otherwise noted.

DEFINITIONS

§1.1 Words
form.

in singular and plural

Words used in the singular form in
the rules and regulations in this part
shall be deemed to import the plural,
and vice versa, as the case may require.
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§1.2 Liability of principal for act of
agent.

The act, omission, or failure of any
official, agent, or other person acting
for any individual, association, part-
nership, corporation, or trust, within
the scope of his employment or office,
shall be deemed the act, omission, or
failure of such individual, association,
partnership, corporation, or trust as
well as of such official, agent, or other
person.

§1.3 Definitions.

The following terms, as used in the
Commodity Exchange Act, or in the
rules and regulations in this chapter,
shall have the meanings hereby as-
signed to them, unless the context oth-
erwise requires:

(a) Board of Trade. This term means
any exchange or association, whether
incorporated or unincorporated, of per-
sons who shall be engaged in the busi-
ness of buying or selling any com-
modity or receiving the same for sale
on consignment.

(b) Business day. This term means
any day other than a Sunday or holi-
day. In all notices required by the act
or by the rules and regulations in this
chapter to be given in terms of busi-
ness days the rule for computing time
shall be to exclude the day on which
notice is given and include the day on
which shall take place the act of which
notice is given.

(c) Clearing member. This term means
any person who is a member of, or en-
joys the privilege of clearing trades in
his own name through, the clearing or-
ganization of a contract market.

(d) Clearing organication. This term
means the person or organization
which acts as a medium for clearing
transactions in commodities for future
delivery or commodity option trans-
actions, or for effecting settlements of
contracts for future delivery or com-
modity option transactions, for and be-
tween members of any contract mar-
ket.

(e) Commodity. This term means and
includes wheat, cotton, rice, corn, oats,
barley, rye, flaxseed, grain sorghums,
millfeeds, butter, eggs, Irish potatoes,
wool, wool tops, fats and oils (including
lard, tallow, cottonseed oil, peanut oil,
soybean oil, and all other fats and oils),
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cottonseed meal, cottonseed, peanuts,
soybeans, soybean meal, livestock,
livestock products, and frozen con-
centrated orange juice, and all other
goods and articles, except onions as
provided in Pub. L. 85-839, and all serv-
ices, rights and interests in which con-
tracts for future delivery are presently
or in the future dealt in.

(Sec. 2(a)(1), 88 Stat. 1395; 7 U.S.C. 2(1))

(f) Commodity Exchange Act; the Act.
These terms mean the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et
seq.

(g) [Reserved]

(h) Contract market. This term means
a board of trade designated by the
Commission as a contract market
under the Commodity Exchange Act or
in accordance with the provisions of
part 33 of this chapter.

(i) Contract of sale. This term includes
sales, purchases, agreements of sale or
purchase and agreements to sell or pur-
chase.

(j) Controlled account. An account
shall be deemed to be controlled by a
person if such person by power of attor-
ney or otherwise actually directs trad-
ing for such account.

(k) Customer; commodity customer.
These terms have the same meaning
and refer to a customer trading in any
commodity named in the definition of
commodity herein: Provided, however,
An owner or holder of a proprietary ac-
count as defined in paragraph (y) of
this section shall not be deemed to be
a customer within the meaning of sec-
tion 4d of the Act, the regulations that
implement sections 4d and 4f of the Act
and §1.35, and such an owner or holder
of such a proprietary account shall
otherwise be deemed to be a customer
within the meaning of the Act and
§§1.37 and 1.46 and all other sections of
these rules, regulations and orders
which do not implement sections 4d
and 4f.

(1) Delivery month. This term means
the month of delivery specified in a
contract of sale of any commodity for
future delivery.

(m) [Reserved]

(n) Floor broker. This term means any
person who, in or surrounding any pit,
ring, post or other place provided by a
contract market for the meeting of

§1.3

persons similarly engaged, shall pur-
chase or sell for any other person any
commodity for future delivery on or
subject to the rules of any contract
market and shall include any person
required to register as a floor broker
under the Act by virtue of part 33 of
this chapter.

(0) Future delivery. This term does
not include any sale of a cash com-
modity for deferred shipment or deliv-
ery.

(p) Futures commission merchant. This
term means:

(1) Individuals, associations, partner-
ships, corporations, and trusts engaged
in soliciting or in accepting orders for
the purchase or sale of any commodity
for future delivery on or subject to the
rules of any contract market and that,
in or in connection with such solicita-
tion or acceptance of orders, accepts
any money, securities, or property (or
extends credit in lieu thereof) to mar-
gin, guarantee or secure any trades or
contracts that result or may result
therefrom; and

(2) Shall include any person required
to register as a futures commission
merchant under the Act by virtue of
part 32 or part 33 of this chapter.

(@) Member of a contract market. This
term means and includes individuals,
associations, partnerships, corpora-
tions, and trusts owning or holding
membership in, or admitted to mem-
bership representation on, a contract
market or given members’ trading
privileges thereon.

(r) Net equity. This term means the
credit balance which would be obtained
by combining the commodity margin
balance of any person with the net
profit or loss, if any, accruing on the
open trades or contracts or commodity
option transactions of such person.

(s) Net deficit. This term means the
debit balance which would be obtained
by combining the commodity margin
balance of any person with the net
profit or loss, if any, accruing on the
open trades or contracts or commodity
option transactions of such person.

(t) Open contracts. This term means
contracts of purchase or sale of any
commodity made by or for any person
on or subject to the rules of a board of
trade for future delivery during a speci-
fied month or delivery period which



§1.3

have not been fulfilled by delivery nor
offset by other contracts of sale or pur-
chase in the same commodity and de-
livery month.

(u) Person. This term includes indi-
viduals, associations, partnerships, cor-
porations, and trusts.

(v) [Reserved]

(w) Secretary of Agriculture. This term
means the Secretary of Agriculture or
any person to whom authority has
heretofore lawfully been delegated or
to whom authority may hereafter law-
fully be delegated to act in his stead.

(x) Floor trader. This term means any
person who, in our surrounding any pit,
ring, post, or other place provided by a
contract market for the meeting of
persons similarly engaged, purchases
or sells solely for such person’s own ac-
count, or has been authorized by a con-
tract market to purchase or sell for
such person’s own account, any com-
modity for future delivery on or sub-
ject to the rules of any contract mar-
ket and shall include any person re-
quired to register as a floor trader
under the Act by virtue of part 33 of
this chapter or by rule or regulation of
the Commission pertaining to the oper-
ation of an electronic trading system.

(y) Proprietary account. This term
means a commodity futures or com-
modity option trading account carried
on the books and records of an indi-
vidual, a partnership, corporation or
other type association (1) for one of the
following persons, or (2) of which ten
percent or more is owned by one of the
following persons, or an aggregate of
ten percent or more of which is owned
by more than one of the following per-
sons:

(i) Such individual himself, or such
partnership, corporation or association
itself;

(ii) In the case of a partnership, a
general partner in such partnership;

(iii) In the case of a limited partner-
ship, a limited or special partner in
such partnership whose duties include:

(A) The management of the partner-
ship business or any part thereof,

(B) The handling of the trades or cus-
tomer funds of customers or option
customers of such partnership,

(C) The keeping of records pertaining
to the trades or customer funds of cus-
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tomers or option customers of such
partnership, or

(D) The signing or co-signing of
checks or drafts on behalf of such part-
nership;

(iv) In the case of a corporation or as-
sociation, an officer, director or owner
of ten percent or more of the capital
stock, of such organization;

(v) An employee of such individual,
partnership, corporation or association
whose duties include:

(A) The management of the business
of such individual, partnership, cor-
poration or association or any part
thereof,

(B) The handling of the trades or cus-
tomer funds of customers or option
customers of such individual, partner-
ship, corporation or association,

(C) The keeping of records pertaining
to the trades or customer funds of cus-
tomers or option customers of such in-
dividual, partnership, corporation or
association, or

(D) The signing or co-signing of
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation;

(vi) A spouse or minor dependent liv-
ing in the same household of any of the
foregoing persons;

(vii) A business affiliate that directly
or indirectly controls such individual,
partnership, corporation or associa-
tion.

(viii) A business affiliate that, di-
rectly or indirectly is controlled by or
is under common control with, such in-
dividual, partnership, corporation or
association. Provided, however, That an
account owned by any shareholder or
member of a cooperative association of
producers, within the meaning of sec-
tions 5(b) and 6a of the Act, which asso-
ciation is registered as a futures com-
mission merchant and carries such ac-
count on its records, shall be deemed to
be an account of a customer or option
customer and not a proprietary ac-
count of such association, unless the
shareholder or member is an officer, di-
rector or manager of the association.

(z) Bona fide hedging transactions and
positions—(1) General definition. Bona
fide hedging transactions and positions
shall mean transactions or positions in
a contract for future delivery on any
contract market, or in a commodity
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option, where such transactions or po-
sitions normally represent a substitute
for transactions to be made or posi-
tions to be taken at a later time in a
physical marketing channel, and where
they are economically appropriate to
the reduction of risks in the conduct
and management of a commercial en-
terprise, and where they arise from:

(i) The potential change in the value
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or
merchandising,

(ii) The potential change in the value
of liabilities which a person owns or
anticipates incurring, or

(iii) The potential change in the

value of services which a person pro-
vides, purchases, or anticipates pro-
viding or purchasing.
Notwithstanding the foregoing, no
transactions or positions shall be clas-
sified as bona fide hedging unless their
purpose is to offset price risks inci-
dental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in an orderly
manner in accordance with sound com-
mercial practices and, for transactions
or positions on contract markets sub-
ject to trading and position limits in
effect pursuant to section 4a of the
Act, unless the provisions of para-
graphs (z) (2) and (3) of this section and
§§1.47 and 1.48 of the regulations have
been satisfied.

(2) Enumerated hedging transactions.
The definitions of bona fide hedging
transactions and positions in para-
graph (z)(1) of this section includes, but
is not limited to, the following specific
transactions and positions:

(i) Sales of any commodity for future
delivery on a contract market which do
not exceed in quantity:

(A) Ownership or fixed-price purchase
of the same cash commodity by the
same person; and

(B) Twelve months’ unsold antici-
pated production of the same com-
modity by the same person provided
that no such position is maintained in
any future during the five last trading
days of that future.

(ii) Purchases of any commodity for
future delivery on a contract market
which do not exceed in quantity.

§1.3

(A) The fixed-price sale of the same
cash commodity by the same person.

(B) The quantity equivalent of fixed-
price sales of the cash products and by-
products of such commodity by the
same person; and

(C) Twelve months’ unfilled antici-
pated requirements of the same cash
commodity for processing, manufac-
turing, or feeding by the same person,
provided that such transactions and
positions in the five last trading days
of any one future do not exceed the
person’s unfilled anticipated require-
ments of the same cash commodity for
that month and for the next succeeding
month.

(iii) Offsetting sales and purchases
for future delivery on a contract mar-
ket which do not exceed in quantity
that amount of the same cash com-
modity which has been bought and sold
by the same person at unfixed prices
basis different delivery months of the
contract market, provided that no such
position is maintained in any future
during the five last trading days of
that future.

(iv) Sales and purchases for future
delivery described in paragraphs
(z)(2) (1), (ii), and (iii) of this section
may also be offset other than by the
same quantity of the same cash com-
modity, provided that the fluctuations
in value of the position for future de-
livery are substantially related to the
fluctuations in value of the actual or
anticipated cash position, and provided
that the positions in any one future
shall not be maintained during the five
last trading days of that future.

(3) Non-enumerated cases. Upon spe-
cific request made in accordance with
§1.47 of the regulations, the Commis-
sion may recognize transactions and
positions other than those enumerated
in paragraph (z)(2) of this section as
bona fide hedging in such amount and
under such terms and conditions as it
may specify in accordance with the
provisions of §1.47. Such transactions
and positions may include, but are not
limited to, purchases or sales for future
delivery on any contract market by an
agent who does not own or who has not
contracted to sell or purchase the off-
setting cash commodity at a fixed
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price, provided That the person is re-
sponsible for the merchandising of the
cash position which is being offset.

(aa) Associated person. This term
means any natural person who is asso-
ciated in any of the following capac-
ities with:

(1) A futures commission merchant
as a partner, officer, or employee (or
any natural person occupying a similar
status or performing similar func-
tions), in any capacity which involves
(i) the solicitation or acceptance of
customers’ or option customers’ orders
(other than in a clerical capacity) or
(ii) the supervision of any person or
persons so engaged;

(2) An introducing broker as a part-
ner, officer, employee, or agent (or any
natural person occupying a similar sta-
tus or performing similar functions), in
any capacity which involves (i) the so-
licitation or acceptance of customers’
or option customers’ orders (other than
in a clerical capacity) or (ii) the super-
vision of any person or persons so en-
gaged;

(3) A commodity pool operator as a
partner, officer, employee, consultant,
or agent (or any natural person occu-
pying a similar status or performing
similar functions), in any capacity
which involves (i) the solicitation of
funds, securities, or property for a par-
ticipation in a commodity pool or (ii)
the supervision of any person or per-
sons so engaged; or

(4) A commodity trading advisor as a
partner, officer, employee, consultant,
or agent (or any natural person occu-
pying a similar status or performing
similar functions), in any capacity
which involves: (i) The solicitation of a
client’s or prospective client’s discre-
tionary account, or (ii) the supervision
of any person or persons so engaged;
and

(5) A leverage transaction merchant
as a partner, officer, employee, con-
sultant, or agent (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: (i) The solicita-
tion or acceptance of leverage cus-
tomers’ orders (other than in a clerical
capacity) for leverage transactions as
defined in §31.4(x) of this chapter, or
(ii) the supervision of any person or
persons so engaged.
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(bb)(1) Commodity trading advisor.
This term means any person who, for
compensation or profit, engages in the
business of advising others, either di-
rectly or through publications,
writings or electronic media, as to the
value of or the advisability of trading
in any contract of sale of a commodity
for future delivery made or to be made
on or subject to the rules of a contract
market, any commodity option author-
ized under section 4c of the Act, or any
leverage transaction authorized under
section 19 of the Act, or who, for com-
pensation or profit, and as part of a
regular business, issues or promulgates
analyses or reports concerning any of
the foregoing; but such term does not
include (i) any bank or trust company
or any person acting as an employee
thereof, (ii) any news reporter, news
columnist, or news editor of the print
or electronic media, or any lawyer, ac-
countant, or teacher, (iii) any floor
broker or futures commission mer-
chant, (iv) the publisher or producer of
any print or electronic data of general
and regular dissemination, including
its employees, (v) the named fiduciary,
or trustee, of any defined benefit plan
which is subject to the provisions of
the Employee Retirement Income Se-
curity Act of 1974, or any fiduciary
whose sole business is to advise that
plan, (vi) any contract market, and
(vii) such other persons not within the
intent of this definition as the Com-
mission may specify by rule, regulation
or order: Provided, That the furnishing
of such services by the foregoing per-
sons is solely incidental to the conduct
of their business or profession: Provided
further, That the Commission, by rule
or regulation, may include within this
definition, any person advising as to
the value of commodities or issuing re-
ports or analyses concerning commod-
ities, if the Commission determines
that such rule or regulation will effec-
tuate the purposes of this provision.

(cec) Commodity pool operator. This
term means any person engaged in a
business which is of the nature of an
investment trust, syndicate, or similar
form of enterprise, and who, in connec-
tion therewith, solicits, accepts, or re-
ceives from others, funds, securities, or
property, either directly or through
capital contributions, the sale of stock
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or other forms of securities, or other-
wise, for the purpose of trading in any
commodity for future delivery or com-
modity option on or subject to the
rules of any contract market, but does
not include such persons not within the
intent of this definition as the Com-
mission may specify by rule or regula-
tion or by order.

(dd) Commission. This term means the
Commodity Futures Trading Commis-
sion.

(ee) Self-regulatory organization. This
term means a contract market (as de-
fined in §1.3(h)), or a registered futures
association under section 17 of the Act.

(ff) Designated self-regulatory organiza-
tion. This term means:

(1) Self-regulatory organization of
which a futures commission merchant,
an introducing broker or a leverage
transaction merchant is a member; or

(2) If a futures commission merchant
or an introducing broker is a member
of more than one self-regulatory orga-
nization and such futures commission
merchant or introducing broker is the
subject of an approved plan under §1.52
of this part, then a self-regulatory or-
ganization delegated the responsibility
by such a plan for monitoring and au-
diting such futures commission mer-
chant or introducing broker for compli-
ance with the minimum financial and
related reporting requirements of the
self-regulatory organizations of which
the futures commission merchant or
introducing broker is a member, and
for receiving the financial reports ne-
cessitated by such minimum financial
and related reporting requirements
from such futures commission mer-
chant or introducing broker; or

(3) If a leverage transaction mer-
chant is a member of more than one
self-regulatory organization and such
leverage transaction merchant is the
subject of an approved plan under
§31.28 of this chapter, then a self-regu-
latory organization delegated the re-
sponsibility by such a plan for moni-
toring and auditing such leverage
transaction merchant for compliance
with the minimum financial, cover,
segregation and sales practice, and re-
lated reporting requirements of the
self-regulatory organizations of which
the leverage transaction merchant is a
member, and for receiving the reports
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necessitated by such minimum finan-
cial, cover, segregation and sales prac-
tice, and related reporting require-
ments from such leverage transaction
merchant.

(gg) Customer funds. This term means
all money, securities, and property re-
ceived by a futures commission mer-
chant or by a clearing organization
from, for, or on behalf of, customers or
option customers:

(1) In the case of commodity cus-
tomers, to margin, guarantee, or se-
cure contracts for future delivery on or
subject to the rules of a contract mar-
ket and all money accruing to such
customers as the result of such con-
tracts; and

(2) In the case of option customers, in
connection with a commodity option
transaction on or subject to the rules
of a contract market:

(i) To be used as a premium for the
purchase of a commodity option for an
option customer;

(ii) As a premium payable to an op-
tion customer;

(iii) To guarantee or secure perform-
ance of a commodity option by an op-
tion customer; or

(iv) Representing accruals (including,
for purchasers of a commodity option
for which the full premium has been
paid, the market value of such com-
modity option) to an option customer.

(hh) Commodity option transaction;
commodity option. These terms each
mean any transaction or agreement in
interstate commerce which is or is held
out to be of the character of, or is com-
monly known to the trade as, an ‘“‘op-
tion,” ‘“‘privilege,” ‘“‘indemnity,” “bid,”
“offer,” ‘‘call,” ‘“‘put.” ‘“‘advance guar-
anty,” or ‘decline guaranty,” and
which is subject to regulation under
the Act and these regulations.

(ii) Premium. This term means the
amount agreed upon between the pur-
chaser and seller, or their agents, for
the purchase or sale of a commodity
option on or subject to the rules of a
contract market.

(jj) Option customer. This term means
any person who directly or indirectly,
purchases or grants (sells), or other-
wise acquires or disposes of any inter-
est in a commodity option for value,
but does not include: (1) For purposes
of §§1.16, 1.17, 1.20-1.30, 1.32, 1.36, 33.3
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and 33.7 of this chapter, the owner or
holder of a proprietary account; and (2)
option customers whose option trans-
actions are conducted in accordance
with the requirements of part 32 of this
chapter.

(kk) Strike price. This term means the
price, per unit, at which a person may
purchase or sell the contract of sale of
a commodity for future delivery or the
physical which is the subject of a com-
modity option: Provided, That for pur-
poses of §1.17, the term ‘‘strike price”’
means the total price at which a person
may purchase or sell the contract of
sale of a commodity for future delivery
or the physical which is the subject of
a commodity option (i.e., price per unit
times the number of units).

(11) Physical. This term means any
good, article, service, right or interest
upon which a commodity option may
be traded in accordance with the Act
and these regulations.

(mm) Introducing broker. This term
means:

(1) Any person who, for compensation
or profit, whether direct or indirect, is
engaged in soliciting or in accepting
orders (other than in a clerical capac-
ity) for the purchase or sale of any
commodity for future delivery on or
subject to the rules of any contract
market who does not accept any
money, securities, or property (or ex-
tend credit in lieu thereof) to margin,
guarantee, or secure any trades or con-
tracts that result or may result there-
from; and

(2) Includes any person required to
register as an introducing broker by
virtue of part 33 of this chapter: Pro-
vided, That the term ‘‘introducing
broker’ shall not include:

(i) Any futures commission mer-
chant, floor broker, or associated per-
son, acting in its capacity as such, re-
gardless of whether that futures com-
mission merchant, floor broker, or as-
sociated person is registered or exempt
from registration in such capacity;

(ii) Any commodity trading advisor,
which, acting in its capacity as a com-
modity trading advisor, is not com-
pensated on a per-trade basis or which
solely manages discretionary accounts
pursuant to a power of attorney, re-
gardless of whether that commodity
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trading advisor is registered or exempt
from registration in such capacity; and

(iii) Any commodity pool operator
which, acting in its capacity as a com-
modity pool operator, solely operates
commodity pools, regardless of wheth-
er that commodity pool operator is
registered or exempt from registration
in such capacity.

(nn) Guarantee agreement. This term
means an agreement of guaranty in the
form set forth in part B of Form 1-FR,
executed by a registered futures com-
mission merchant and by an intro-
ducing broker or applicant for registra-
tion as an introducing broker on behalf
of an introducing broker or applicant
for registration as an introducing
broker in satisfaction of the alter-
native adjusted net capital require-
ment set forth in §1.17(a)(2)(ii).

(0oo) Leverage transaction merchant.
Means and includes any individual, as-
sociation, partnership, corporation,
trust or other person that is engaged in
the business of offering to enter into,
entering into or confirming the execu-
tion of leverage contracts, or soliciting
or accepting orders for leverage con-
tracts, and who accepts leverage cus-
tomer funds (or extends credit in lieu
thereof) in connection therewith.

(pp) Leverage customer funds. Means
all money, securities and property re-
ceived, directly or indirectly by a le-
verage transaction merchant from, for,
or on behalf of leverage customers to
margin, guarantee or secure leverage
contracts and all money, securities and
property accruing to such customers as
the result of such contracts, or the cus-
tomers’ leverage equity. In the case of
a long leverage transaction, profit or
loss accruing to a leverage customer is
the difference between the leverage
transaction merchant’s current bid
price for the leverage contract and the
ask price of the leverage contract when
entered into. In the case of a short le-
verage transaction, profit or loss ac-
cruing to a leverage customer is the
difference between the bid price of the
leverage contract when entered into
and the leverage transaction mer-
chant’s current ask price for the lever-
age contract.

(aq) Leverage contract. Shall have the
same meaning as that set forth in
§31.4(w) of this chapter.
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(rr) Foreign futures or foreign options
secured amount. This term means all
money, securities and property held by
or held for or on behalf of a futures
commission merchant from, for, or on
behalf of foreign futures or foreign op-
tions customers as defined in §30.1 of
this chapter:

(1) In the case of foreign futures cus-
tomers, money, securities and property
required by a futures commission mer-
chant to margin, guarantee, or secure
open foreign futures contracts plus or
minus any unrealized gain or loss on
such contracts; and

(2) In the case of foreign options cus-
tomers in connection with open foreign
options transactions money, securities
and property representing premiums
paid or received, plus any other funds
required to guarantee or secure open
transactions plus or minus any unreal-
ized gain or loss on such transactions.

(ss) Foreign board of trade. This term
means any board of trade, exchange or
market located outside the TUnited
States, its territories or possessions,
whether incorporated or unincor-
porated, where foreign futures or for-
eign options transactions are entered
into.

(tt) Electronic signature means an
electronic sound, symbol, or process at-
tached to or logically associated with a
record and executed or adopted by a
person with the intent to sign the
record.

[41 FR 3194, Jan. 21, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.3, see the List of CFR
Sections Affected, which appears in the
Finding Aids sections of the printed volume
and on GPO Access.

§1.4 Use of electronic signatures.

For purposes of complying with any
provision in the Commodity Exchange
Act or the rules or regulations in this
Chapter I that requires a document to
be signed by a customer of a futures
commission merchant or introducing
broker, a pool participant or a client of
a commodity trading advisor, an elec-
tronic signature executed by the cus-
tomer, participant or client will be suf-
ficient, if the futures commission mer-
chant, introducing broker, commodity
pool operator or commodity trading
advisor elects generally to accept elec-
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tronic signatures; Provided, however,
That the electronic signature must
comply with applicable Federal laws
and other Commission rules; And, Pro-
vided further, That the futures commis-
sion merchant, introducing broker,
commodity pool operator or com-
modity trading advisor must adopt and
utilize reasonable safeguards regarding
the use of electronic signatures, includ-
ing at a minimum safeguards employed
to prevent alteration of the electronic
record with which the electronic signa-
ture is associated, after such record
has been electronically signed.

[656 FR 12469, Mar. 9, 2000]

MINIMUM FINANCIAL AND RELATED
REPORTING REQUIREMENTS

§1.10 Financial reports of futures
commission merchants and intro-
ducing brokers.

(a) Application for registration. (1) Ex-
cept as otherwise provided, a futures
commission merchant or an applicant
for registration as a futures commis-
sion merchant, in order to satisfy any
requirement in this part that it file a
Form 1-FR, must file a Form 1-FR-
FCM, and any reference in this part to
Form 1-FR with respect to a futures
commission merchant or applicant
therefor shall be deemed to be a ref-
erence to Form 1-FR-FCM. Except as
otherwise provided, an introducing
broker or an applicant for registration
as an introducing broker, in order to
satisfy any requirement in this part
that it file a Form 1-FR, must file a
Form 1-FR-IB, and any reference in
this part to Form 1-FR with respect to
an introducing broker or applicant
therefor shall be deemed to be a ref-
erence to Form 1-FR-IB.

(2)(i) Except as provided in para-
graphs (a)(3) and (h) of this section,
each person who files an application for
registration as a futures commission
merchant and who is not so registered
at the time of such filing, must, con-
currently with the filing of such appli-
cation file either:

(A) A Form 1-FR-FCM certified by
an independent public accountant in
accordance with §1.16 as of a date not
more than 45 days prior to the date on
which such report is filed; or
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(B) A Form 1-FR-FCM as of a date

not more than 17 business days prior to
the date on which such report is filed
and a Form 1-FR-FCM certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 1 year prior to the date on
which such report is filed.
Each such person must include with
such financial report a statement de-
scribing the source of his current as-
sets and representing that his capital
has been contributed for the purpose of
operating his business and will con-
tinue to be used for such purpose.

(ii) Except as provided in paragraphs
(a)(3) and (h) of this section, each per-
son who files an application for reg-
istration as an introducing broker and
who is not so registered at the time of
such filing, must, concurrently with
the filing of such application file ei-
ther:

(A) A Form 1-FR-IB certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 45 days prior to the date on
which such report is filed; or

(B) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which such report is filed and
a Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than 1 year prior to the date on which
such report is filed; or

(C) A guarantee agreement.

Each person filing in accordance with
paragraphs (a)(2)(ii) (A) or (B) of this
section must include with such finan-
cial report a statement describing the
source of his current assets and rep-
resenting that his capital has been con-
tributed for the purpose of operating
his business and will continue to be
used for such purpose.

(3)(i) The provisions of paragraph
(a)(2) of this section do not apply to
any person succeeding to and con-
tinuing the business of another futures
commission merchant. Each such per-
son who files an application for reg-
istration as a futures commission mer-
chant and who is not so registered in
that capacity at the time of such filing
must file a Form 1-FR-FCM as of the
first month end following the date on
which his registration is approved.
Such report must be filed with the Na-
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tional Futures Association, the Com-
mission and the designated self-regu-
latory organization, if any, not more
than 17 business days after the date for
which the report is made.

(ii) The provisions of paragraph (a)(2)
of this section do not apply to any per-
son succeeding to and continuing the
business of another introducing broker.

(A) Each such person who succeeds to
and continues the business of an intro-
ducing broker which was not operating
pursuant to a guarantee agreement, or
which was operating pursuant to a
guarantee agreement and was also a se-
curities broker or dealer at the time of
succession, who files an application for
registration as an introducing broker,
and who is not so registered in that ca-
pacity at the time of such filing, must
file with the National Futures Associa-
tion either a guarantee agreement with
his application for registration or a
Form 1-FR-IB as of the first month
end following the date on which his
registration is approved. Such Form 1-
FR-IB must be filed not more than 17
business days after the date for which
the report is made.

(B) Each such person who succeeds to
and continues the business of an intro-
ducing broker which was operating
pursuant to a guarantee agreement and
which was not also a securities broker
or dealer at the time of succession, who
files an application for registration as
an introducing broker, and who is not
so registered in that capacity at the
time of such filing, must file with the
National Futures Association either a
guarantee agreement or a Form 1-FR-
IB with his application for registra-
tion. If such person files a Form 1-FR-
IB with his application for registra-
tion, such person must also file a Form
1-FR-IB, certified by an independent
public accountant, as of a date no later
than the end of the month registration
is granted. The Form 1-FR-IB certified
by an independent public accountant
must be filed with the National Fu-
tures Association not more than 45
days after the date for which the report
is made.

(b) Filing of financial reports. (1)(i) Ex-
cept as provided in paragraphs (b)(3)
and (h) of this section, each person reg-
istered as a futures commission mer-
chant must file a Form 1-FR-FCM for
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each fiscal quarter of each fiscal year,
including the final fiscal quarter of
each fiscal year, unless the futures
commission merchant elects, pursuant
to paragraph (e)(2) of this section, to
file a Form 1-FR-FCM for each cal-
endar quarter of each calendar year, in-
cluding the final calendar quarter of
each calendar year. Each Form 1-FR-
FCM must be filed no later than 17
business days after the date for which
the report is made: Provided, however,
That for each fiscal or calendar quarter
ending between June 30, 1997 and De-
cember 31, 1997, inclusive, each Form 1-
FR-FCM must be filed no later than 30
calendar days after the date for which
the report is made.

(ii) In addition to the financial re-
ports required by paragraph (b)(1)(i) of
this section, each person registered as
a futures commission merchant must
file a Form 1-FR-FCM as of the close
of its fiscal year (even if it files quar-
terly reports as of each calendar quar-
ter) which must be certified by an inde-
pendent public accountant in accord-
ance with §1.16 no later than 90 days
after the close of each futures commis-
sion merchant’s fiscal year: Provided,
however, that a registrant which is reg-
istered with the Securities and Ex-
change Commission as a securities
broker or dealer must file this report
not later than the time permitted for
filing an annual audit report under
§240.17a-5(d)(5) of this title.

(2)(i) Except as provided in para-
graphs (b)(3) and (h) of this section, and
except for an introducing broker oper-
ating pursuant to a guarantee agree-
ment which is not also a securities
broker or dealer, each person reg-
istered as an introducing broker must
file a Form 1-FR-IB semiannually as of
the middle and the close of each fiscal
yvear unless the introducing broker
elects pursuant to paragraph (e)(2) of
this section to file a Form 1-FR-IB
semiannually as of the middle and the
close of each calendar year. Each Form
1-FR-IB must be filed no later than 17
business days after the date for which
the report is made: Provided, however,
That for each reporting period ending
between June 30, 1997 and December 31,
1997, inclusive, each Form 1-FR-IB
must be filed no later than 30 calendar
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days after the date for which the report
is made.

(ii) (A) In addition to the financial
reports required by paragraph (b)(2)(i)
of this section, each person registered
as an introducing broker must file a
Form 1-FR-IB as of the close of its fis-
cal year (even if it files semiannual re-
ports on a calendar year basis) which
must be certified by an independent
public accountant in accordance with
§1.16 no later than 90 days after the
close of each introducing broker’s fis-
cal year: Provided, however, that a reg-
istrant which is registered with the Se-
curities and Exchange Commission as a
securities broker or dealer must file
this report not later than the time per-
mitted for filing an annual audit report
under §240.17a-5(d)(5) of this title.

(B) If an introducing broker has filed
previously a Form 1-FR-IB, certified
by an independent public accountant in
accordance with the provisions of para-
graphs (a)(2)(ii) or (j)(8) of this section
and §1.16 of this part, as of a date not
more than one year prior to the close
of such introducing broker’s fiscal
year, it need not have certified by an
independent public accountant the
Form 1-FR-IB filed as of the intro-
ducing broker’s first fiscal year-end
following the as of date of its initial
certified Form 1-FR-IB. In such a case,
the introducing broker’s Form 1-FR-IB
filed as of the close of the second fiscal
yvear-end following the as of date of its
initial certified Form 1-FR-IB must
cover the period of time between those
two dates and must be certified by an
independent public accountant in ac-
cordance with §1.16 of this part.

(iii) A Form 1-FR required to be cer-
tified by an independent public ac-
countant in accordance with §1.16
which is filed by a futures commission
merchant, an introducing broker or an
applicant for registration in either cat-
egory, must be filed in paper form and
may not be filed electronically.

(3) The provisions of paragraphs (b)(1)
and (b)(2) of this section may be met by
any person registered as a futures com-
mission merchant or as an introducing
broker who is a member of a designated
self-regulatory organization and con-
forms to minimum financial standards
and related reporting requirements set
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by such designated self-regulatory or-
ganization in its bylaws, rules, regula-
tions, or resolutions and approved after
the effective date of these regulations
by the Commission pursuant to section
4f(b) of the Act and §1.52: Provided,
however, That each such registrant
shall promptly file with the Commis-
sion a true and exact copy of each fi-
nancial report which it files with such
designated self-regulatory organiza-
tion.

(4) Upon receiving written notice
from any representative of the Na-
tional Futures Association, the Com-
mission or any self-regulatory organi-
zation of which it is a member, an ap-
plicant or registrant, except an appli-
cant for registration as an introducing
broker which has filed concurrently
with its application for registration a
guarantee agreement and which is not
also a securities broker or dealer,
must, monthly or at such times as
specified, furnish the National Futures
Association, the Commission or the
self-regulatory organization requesting
such information a Form 1-FR or such
other financial information as re-
quested by the National Futures Asso-
ciation, the Commission or the self-
regulatory organization. Each such
Form 1-FR or such other information
must be furnished within the time pe-
riod specified in the written notice, and
in accordance with the provisions of
paragraph (c) of this section.

(c) Where to file reports. The reports
provided for in this section will be con-
sidered filed when received by the re-
gional office of the Commission nearest
the principal place of business of the
registrant (except that a registrant
under the jurisdiction of the Commis-
sion’s Western Regional Office must
file such reports with the South-west-
ern Regional Office) and by the des-
ignated self-regulatory organization, if
any; and reports required to be filed by
this section by an applicant for reg-
istration will be considered filed when
received by the National Futures Asso-
ciation and by the regional office of the
Commission nearest the principal place
of business of the applicant (except
that an applicant under the jurisdic-
tion of the Commission’s Western Re-
gional Office must file such reports
with the South western Regional Of-
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fice): Provided, however, That any re-
port filed pursuant to paragraphs (b)(1),
(b)(2), or (b)(4) of this section or §1.12
(a) or (b) which need not be certified in
accordance with §1.16 may be sub-
mitted to the Commission in electronic
form using a Commission-assigned Per-
sonal Identification Number, and oth-
erwise in accordance with instructions
issued by the Commission, if the fu-
tures commission merchant, intro-
ducing broker or a designated self-reg-
ulatory organization has provided the
Commission with the means necessary
to read and to process the information
contained in such report: And, provided
further, That any guarantee agreement
entered into between a futures commis-
sion merchant and an introducing
broker in accordance with the provi-
sions of this section need be filed only
with and will be considered filed when
received by the National Futures Asso-
ciation.

(d) Contents of financial reports. (1)
Each Form 1-FR filed pursuant to this
§1.10 which is not required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form
and contain:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) A statement of changes in owner-
ship equity for the period between the
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made;

(iii) A statement of changes in liabil-
ities subordinated to claims of general
creditors for the period between the
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made;

(iv) A statement of the computation
of the minimum capital requirements
pursuant to §1.17 as of the date for
which the report is made;

(v) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S.
commodity exchanges and for -cus-
tomers’ dealer options accounts, and
the statement of secured amounts and
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funds held in separate accounts for for-
eign futures and foreign options cus-
tomers in accordance with §30.7 of this
chapter as of the date for which the re-
port is made; and

(vi) In addition to the information
expressly required, such futher mate-
rial information as may be necessary
to make the required statements and
schedules not misleading.

(2) Bach Form 1-FR filed pursuant to
this §1.10 which is required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form
and contain:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) Statements of income (loss), cash
flows, changes in ownership equity, and
changes in liabilities subordinated to
claims of general creditors, for the pe-
riod between the date of the most re-
cent certified statement of financial
condition filed with the Commission
and the date for which the report is
made: Provided, That for an applicant
filing pursuant to paragraph (a)(2) of
this section the period must be the
year ending as of the date of the state-
ment of financial condition;

(iii) A statement of the computation
of the minimum capital requirements
pursuant to §1.17 as of the date for
which the report is made;

(iv) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S.
commodity exchanges and for -cus-
tomers’ dealer options accounts, and
the statement of secured amounts and
funds held in separate accounts for for-
eign futures and foreign options cus-
tomers in accordance with §30.7 of this
chapter as of the date for which the re-
port is made;

(v) Appropriate footnote disclosures;

(vi) A reconciliation, including ap-
propriate explanations, of the state-
ment of the computation of the min-
imum capital requirements pursuant to
§1.17 and, for a futures commission
merchant only, the statements of seg-
regation requirements and funds in
segregation for customers trading on
U.S. commodity exchanges and for cus-
tomers’ dealer option accounts, and the
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statement of secured amounts and
funds held in separate accounts for for-
eign futures and foreign options cus-
tomers in accordance with §30.7 of this
chapter, in the certified Form 1-FR
with the applicant’s or registrant’s cor-
responding uncertified most recent
Form 1-FR filing when material dif-
ferences exist or, if no material dif-
ferences exist, a statement so indi-
cating; and

(vii) In addition to the information
expressly required, such further mate-
rial information as may be necessary
to make the required statements not
misleading.

(3) The statements required by para-
graphs (d)(2)(1) and (d)(2)(ii) of this sec-
tion may be presented in accordance
with generally accepted accounting
principles in the certified reports filed
as of the close of the registrant’s fiscal
yvear pursuant to paragraphs (b)(1)(ii)
or (b)(2)(ii) of this section or accom-
panying the application for registra-
tion pursuant to paragraph (a)(2) of
this section, rather than in the format
specifically prescribed by these regula-
tions: Provided, the statement of finan-
cial condition is presented in a format
as consistent as possible with the Form
1-FR and a reconciliation is provided
reconciling such statement of financial
condition to the statement of the com-
putation of the minimum capital re-
quirements pursuant to §1.17. Such rec-
onciliation must be certified by an
independent public accountant in ac-
cordance with §1.16.

(4) Attached to each Form 1-FR filed
pursuant to this section must be an
oath or affirmation that to the best
knowledge and belief of the individual
making such oath or affirmation the
information contained in the Form 1-
FR is true and correct. If the applicant
or registrant is a sole proprietorship,
then the oath or affirmation must be
made by the proprietor; if a partner-
ship, by a general partner; or if a cor-
poration, by the chief executive officer
or chief financial officer. In the case of
a Form 1-FR filed via electronic trans-
mission in accordance with procedures
established by the Commission, such
transmission must be accompanied by
the Commission-assigned  Personal
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Identification Number of the author-
ized signer and such Personal Identi-
fication Number will constitute and be-
come a substitute for the manual sig-
nature of the authorized signer for the
purpose of making the oath or affirma-
tion referred to in this paragraph.

(e) Election of fiscal year. (1) An appli-
cant wishing to establish a fiscal year
other than the calendar year may do so
by notifying the National Futures As-
sociation of its election of such fiscal
year, in writing, concurrently with the
filing of the Form 1-FR pursuant to
paragraph (a)(2) of this section, but in
no event may such fiscal year end more
than one year from the date of the
Form 1-FR filed pursuant to paragraph
(a)(2) of this section. A copy of such
written notice must also be filed with
the regional office of the Commission
nearest the principal place of business
of the applicant (except that an appli-
cant under the jurisdiction of the Com-
mission’s Western Regional Office
must file such a notice with the Com-
mission’s Southwestern Regional Of-
fice). An applicant which does not so
notify the National Futures Associa-
tion and the Commission will be
deemed to have elected the calendar
year as its fiscal year. A registrant
must continue to use its elected fiscal
year, calendar or otherwise, unless a
change in such fiscal year is approved
upon written application to the prin-
cipal office of the Commission in Wash-
ington, DC, and written notice of such
change is given to the designated self-
regulatory organization, if any.

(2) An applicant may elect to file its
Form 1-FR for each calendar quarter in
lieu of each fiscal quarter by notifying
the National Futures Association of its
election, in writing, concurrently with
the filing of the Form 1-FR pursuant
to paragraph (a)(2) of this section. A
copy of such written notice must also
be filed with the regional office of the
Commission nearest the principal place
of business of the applicant (except
that an applicant under the jurisdic-
tion of the Commission’s Western Re-
gional Office must file such a notice
with the Commission’s Southwestern
Regional Office). A registrant wishing
to change such election or to make
such election other than concurrently
with the filing of the Form 1-FR pursu-
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ant to paragraph (a)(2) of this section
may do so only if such change or elec-
tion is approved by the Commission
upon written application to the prin-
cipal office of the Commission in Wash-
ington, DC, and written notice of such
change is given to the designated self-
regulatory organization, if any.

(f) Extension of time for filing
uncertified reports. (1) In the event a
registrant finds that it cannot file its
report for any period within the time
specified in paragraphs (b)(1)(i), (b)(2)(1)
or (b)(4) of this section or §1.12(b) with-
out substantial undue hardship, it may
file with the principal office of the
Commission in Washington, D.C., an
application for an extension of time to
a specified date which may not be more
than 90 days after the date as of which
the financial statements were to have
been filed. The application must state
the reasons for the requested extension
and must contain an agreement to file
the report on or before the specified
date. The application must be received
by the Commission before the time
specified in paragraphs (b)(1)(i), (b)(2)(1)
or (b)(4) of this section or §1.12(b) for
filing the report. Notice of such appli-
cation must be given to the designated
self-regulatory organization, if any,
concurrently with the filing of such ap-
plication with the Commission. Within
ten calendar days after receipt of the
application for an extension of time,
the Commission shall: (i) Notify the
registrant of the grant or denial of the
requested extension; or (ii) indicate to
the registrant that additional time is
required to analyze the request, in
which case the amount of time needed
will be specified. (See §1.16(f) for exten-
sion of the time for filing certified fi-
nancial statements.)

(2) In the event an applicant finds
that it cannot file its report for any pe-
riod within the time specified in para-
graph (b)(4) of this section or §1.12(b)
without substantial undue hardship, it
may file with the National Futures As-
sociation an application for an exten-
sion of time to a specified date which
may not be more than 90 days after the
date as of which the financial state-
ments were to have been filed. The ap-
plication must state the reasons for
the requested extension and must con-
tain an agreement to file the report on
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or before the specified date. The appli-
cation must be received by the Na-
tional Futures Association before the
time specified in paragraph (b)(4) of
this section or §1.12(b) for filing the re-
port. Notice of such application must
be filed with the regional office of the
Commission nearest the principal place
of business of the applicant (except
that an applicant under the jurisdic-
tion of the Commission’s Western Re-
gional Office must file such a notice
with the Commission’s Southwestern
Regional Office) concurrently with the
filing of such application with the Na-
tional Futures Association. Within ten
calendar days after receipt of the appli-
cation for an extension of time, the Na-
tional Futures Association shall:

(i) Notify the applicant of the grant
or denial of the requested extension; or

(i1) Indicate to the applicant that ad-
ditional time is required to analyze the
request, in which case the amount of
time needed will be specified.

(g) Nonpublic treatment of reports. (1)
The following portions of Forms 1-FR
filed pursuant to this section will be
public: the statement of financial con-
dition, the statement of the computa-
tion of the minimum capital require-
ments, the statements (to be filed by a
futures commission merchant only) of
segregation requirements and funds in
segregation for customers trading on
U.S. commodity exchanges and for cus-
tomers’ dealer options accounts, and
the statement (to be filed by a futures
commission merchant only) of secured
amounts and funds held in separate ac-
counts for foreign futures and foreign
options customers in accordance with
§30.7 of this chapter. The other finan-
cial statements (including the state-
ment of income (loss)), footnote disclo-
sures and schedules of Form 1-FR,
trade secrets and certain other com-
mercial or financial information on
such other statements and schedules
will be treated as nonpublic for pur-
poses of the Freedom of Information
Act and the Government in the Sun-
shine Act and parts 145 and 147 of this
chapter.

(2) The following portions of copies of
the Financial and Operational Com-
bined Uniform Single Report under the
Securities Exchange Act of 1934, Part II
or Part ITA filed pursuant to paragraph
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(h) of this section, will be public: The
statement of financial condition, the
computations of net capital and the
minimum capital requirements, the
statements (to be filed by a futures
commission merchant only) of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S.
commodity exchanges and for -cus-
tomers’ dealer options accounts, and
the statement (to be filed by a futures
commission merchant only) of secured
amounts and funds held in separate ac-
counts for foreign futures and foreign
options customers in accordance with
§30.7 of this chapter. The other finan-
cial statements (including the state-
ment of income (loss)), footnote disclo-
sures and schedules of the Financial
and Operational Combined TUniform
Single Report under the Securities and
Exchange Act of 1934, Part II or Part
ITA, trade secrets and certain other
commercial or financial information
on such other statements and sched-
ules will be treated as nonpublic for
purposes of the Freedom of Informa-
tion Act and the Government in the
Sunshine Act and parts 145 and 147 of
this chapter.

(3) [Reserved]

(4) All information on such other
statements, footnote disclosures and
schedules will, however, be available
for official use by any official or em-
ployee of the United States or any
State, by any self-regulatory organiza-
tion of which the person filing such re-
port is a member, by the National Fu-
tures Association in the case of an ap-
plicant, and by any other person to
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest. Nothing in this paragraph
(g) will limit the authority of any self-
regulatory organization to request or
receive any information relative to its
members’ financial condition.

(6) The independent accountant’s
opinion and a guarantee agreement
filed pursuant to this section will be
deemed public information.

(h) Filing option available to a futures
commission merchant or an introducing
broker which is also a securities broker or
dealer. Any applicant or registrant
which is registered with the Securities
and Exchange Commission as a securi-
ties broker or dealer may comply with
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the requirements of this section by fil-
ing (in accordance with paragraphs (a),
(b), (¢), and (j) of this section) a copy of
its Financial and Operational Com-
bined Uniform Single Report under the
Securities Exchange Act of 1934, part II
or part ITA, in lieu of Form 1-FR: Pro-
vided, however, That all information
which is required to be furnished on
and submitted with Form 1-FR is pro-
vided with such Report.

(1) Filing option available to an intro-
ducing broker or applicant for registration
as an introducing broker which is also a
country elevator. Any introducing
broker or applicant for registration as
an introducing broker which is also a
country elevator but which is not also
a securities broker or dealer may com-
ply with the requirements of this sec-
tion by filing (in accordance with para-
graphs (a), (b) and (c) of this section) a
copy of a financial report prepared by a
grain commission firm which has been
authorized by the Deputy Vice Presi-
dent of the Commodity Credit Corpora-
tion of the United States Department
of Agriculture to provide a compilation
report of financial statements of ware-
housemen for purposes of Uniform
Grain Storage Agreements, and which
complies with the standards for inde-
pendence set forth in §1.16(b)(2) with
respect to the registrant or applicant:
Provided, however, That all information
which is required to be furnished on
and submitted with Form 1-FR is pro-
vided with such financial report, in-
cluding a statement of the computa-
tion of the minimum capital require-
ments pursuant to §1.17: And, provided
further, That the balance sheet is pre-
sented in a format as consistent as pos-
sible with the Form 1-FR and a rec-
onciliation is provided reconciling such
balance sheet to the statement of the
computation of the minimum capital
requirements pursuant to §1.17. At-
tached to each financial report filed
pursuant to this paragraph (i) must be
an oath or affirmation that to the best
knowledge and belief of the individual
making such oath or affirmation the
information contained therein is true
and correct. If the applicant or reg-
istrant is a sole proprietorship, then
the oath or affirmation must be made
by the proprietor; if a partnership, by a
general partner; or if a corporation, by
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the chief executive officer or chief fi-
nancial officer.

(j) Requirements for guarantee agree-
ment. (1) A guarantee agreement filed
pursuant to this section must be signed
in a manner sufficient to be a binding
guarantee under local law by an appro-
priate person on behalf of the futures
commission merchant and the intro-
ducing broker, and each signature
must be accompanied by evidence that
the signatory is authorized to enter the
agreement on behalf of the futures
commission merchant or introducing
broker and is such an appropriate per-
son. For purposes of this paragraph (j),
an appropriate person shall be the pro-
prietor, if the firm is a sole proprietor-
ship; a general partner, if the firm is a
partnership; and either the chief execu-
tive officer or the chief financial offi-
cer, if the firm is a corporation.

(2) No futures commission merchant
may enter into a guarantee agreement
if:

(i) It knows or should have known
that its adjusted net capital is less
than the amount set forth in §1.12(b);
or

(ii) There is filed against the futures
commission merchant an adjudicatory
proceeding brought by or before the
Commission pursuant to the provisions
of sections 6(c), 6(d), 6¢c, 6d, 8a or 9 of
the Act or §§3.55, 3.56 or 3.60 of this
chapter.

(3) A guarantee agreement filed in
connection with an application for ini-
tial registration as an introducing
broker in accordance with the provi-
sions of §3.10(a) of this chapter shall
become effective upon the granting of
registration or, if appropriate, a tem-
porary license, to the introducing
broker. A guarantee agreement filed
other than in connection with an appli-
cation for initial registration as an in-
troducing broker shall become effec-
tive as of the date agreed to by the par-
ties.

(4)(Q) If the registration of the intro-
ducing broker is suspended, revoked, or
withdrawn in accordance with the pro-
visions of this chapter, the guarantee
agreement shall expire as of the date of
such suspension, revocation or with-
drawal.

(ii) If the registration of the futures
commission merchant is suspended or
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revoked, the guarantee agreement
shall expire 30 days after such suspen-
sion or revocation, or at such earlier
time as may be approved by the Com-
mission, the introducing broker, and
the introducing broker’s designated
self-regulatory organization.

(6) A guarantee agreement may be
terminated at any time during the
term thereof:

(i) By mutual written consent of the
parties, signed by an appropriate per-
son on behalf of each party, with
prompt written notice thereof, signed
by an appropriate person on behalf of
each party, to the Commission and to
the designated self-regulatory organi-
zations of the futures commission mer-
chant and the introducing broker;

(ii) For good cause shown, by either
party giving written notice of its in-
tention to terminate the agreement,
signed by an appropriate person, to the
other party to the agreement, to the
Commission, and to the designated
self-regulatory organizations of the fu-
tures commission merchant and the in-
troducing broker; or

(iii) By either party giving written
notice of its intention to terminate the
agreement, signed by an appropriate
person, at least 30 days prior to the
proposed termination date, to the
other party to the agreement, to the
Commission, and to the designated
self-regulatory organizations of the fu-
tures commission merchant and the in-
troducing broker.

(6) The termination of a guarantee
agreement by a futures commission
merchant or an introducing broker, or
the expiration of such an agreement,
shall not relieve either party from any
liability or obligation arising from acts
or omissions which occurred during the
term of the agreement.

(7) An introducing broker may not si-
multaneously be a party to more than
one guarantee agreement: Provided,
however, That the provisions of this
paragraph (j)(7) shall not be deemed to
preclude an introducing broker from
entering into a guarantee agreement
with another futures commission mer-
chant if the introducing broker or the
futures commission merchant which is
a party to the existing agreement has
provided notice of termination of the
existing agreement in accordance with
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the provisions of paragraph (j)(6) of
this section, and the new guarantee
agreement does not become effective
until the day following the date of ter-
mination of the existing agreement:
And, provided further, That the provi-
sions of this paragraph (j)(7) shall not
be deemed to preclude an introducing
broker from entering into a guarantee
agreement with another futures com-
mission merchant if the futures com-
mission merchant which is a party to
the existing agreement ceases to re-
main registered and the existing agree-
ment would therefore expire in accord-
ance with the provisions of paragraph
(j)(4)(ii) of this section.

(8)(i) An introducing broker which is
a party to a guarantee agreement
which has been terminated in accord-
ance with the provisions of paragraph
(j)(5) of this section, or which is due to
expire in accordance with the provi-
sions of paragraph (j)(4)(ii) of this sec-
tion, must cease doing business as an
introducing broker on or before the ef-
fective date of such termination or ex-
piration unless, on or before 10 days
prior to the effective date of such ter-
mination or expiration or such other
period of time as the Commission or
the designated self-regulatory organi-
zation may allow for good cause shown,
the introducing broker files with its
designated self-regulatory organization
either a new guarantee agreement ef-
fective as of the day following the date
of termination of the existing agree-
ment, or, in the case of a guarantee
agreement which is due to expire in ac-
cordance with the provisions of para-
graph (j)(4)(ii) of this section, a new
guarantee agreement effective on or
before such expiration, or either:

(A) A Form 1-FR-IB certified by an
independent public account in accord-
ance with §1.16 of this part as of a date
not more than 45 days prior to the date
on which the report is filed; or

(B) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which the report is filed and a
Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than one year prior to the date on
which the report is filed.



§1.11

Each person filing a Form 1-FR-IB in
accordance with this section must in-
clude with the financial report a state-
ment describing the source of his cur-
rent assets and representing that his
capital has been contributed for the
purpose of operating his business and
will continue to be used for such pur-
pose.

(ii) Notwithstanding the provisions of
paragraph (j)(8)(i) of this section or of
§1.17(a) of this part, an introducing
broker which is a party to a guarantee
agreement which has been terminated
in accordance with the provisions of
paragraph (j)(5)(ii) of this section shall
not be deemed to be in violation of the
minimum adjusted net capital require-
ment of §1.17(a)(1)(ii) or (a)(2) of this
part for 30 days following such termi-
nation. Such an introducing broker
must cease doing business as an intro-
ducing broker on or after the effective
date of such termination, and may not
resume doing business as an intro-
ducing broker unless and until it files a
new agreement or either:

(A) A Form 1-FR-IB certified by an
independent public account in accord-
ance with §1.16 of this part as of a date
not more than 45 days prior to the date
on which the report is filed; or

(B) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which the report is filed and a
Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than one year prior to the date on
which the report is filed.

Each person filing a Form 1-FR-IB in
accordance with this section must in-
clude with the financial report a state-
ment describing the source of his cur-
rent assets and representing that his
capital has been contributed for the
purpose of operating his business and
will continue to be used for such pur-
pose.

(k) Filing option available to an intro-
ducing broker. (1) Any introducing
broker or applicant for registration as
an introducing broker which is not op-
erating or intending to operate pursu-
ant to a guarantee agreement may
comply with the requirements of this
section by filing (in accordance with
paragraphs (a), (b) and (c¢c) of this sec-
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tion) a Form 1-FR-IB in lieu of a Form
1-FR-FCM.

(2) If an introducing broker or appli-
cant therefor avails itself of the filing
option available under paragraph (k)(1)
of this section, the report required to
be filed in accordance with §1.16(c)(5) of
this part must be filed as of the date of
the Form 1-FR-IB being filed, and such
an introducing broker or applicant
therefor must maintain its financial
records and make its monthly formal
computation of its adjusted net cap-
ital, as required by §1.18 of this part, in
a manner consistent with Form 1-FR-
IB.

(The information collection requirements
contained in §1.10 were approved by the Of-
fice of Management and Budget under con-
trol number 3038-0024; in paragraphs (a) and
(b) under control number 3038-0023; and in
paragraph (f) under control number 3038-
0003.)

[43 FR 39967, Sept. 8, 1978, as amended at 45
FR 80491, Dec. 5, 1980; 46 FR 63035, Dec. 30,
1981; 48 FR 35280, Aug. 3, 1983; 49 FR 39524,
Oct. 9, 1984; 53 FR 4611, Feb. 17, 1988; 563 FR
7179, Mar. 7, 1988; 57 FR 23143, June 2, 1992; 58
FR 10953, Feb. 23, 1993; 58 FR 12983, Mar. 8,
1993; 58 FR 19589, Apr. 15, 1993; 59 FR 5525,
Feb. 7, 1994; 62 FR 4639, Jan. 31, 1997; 62 FR
10444, Mar. 7, 1997; 62 FR 33007, June 18, 1997]

§1.11 [Reserved]

§1.12 Maintenance of minimum finan-
cial requirements by futures com-
mission merchants and introducing
brokers.

(a) Each person registered as a fu-
tures commission merchant or who
files an application for registration as
a futures commission merchant, and
each person registered as an intro-
ducing broker or who files an applica-
tion for registration as an introducing
broker (except for an introducing
broker or applicant for registration as
an introducing broker operating pursu-
ant to, or who has filed concurrently
with its application for registration, a
guarantee agreement and who is not
also a securities broker or dealer), who
knows or should have known that its
adjusted net capital at any time is less
than the minimum required by §1.17 or
by the capital rule of any self-regu-
latory organization to which such per-
son is subject, if any, must:
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(1) Give telephonic notice, to be con-
firmed in writing by telegraphic or fac-
simile notice, as set forth in paragraph
(i) of this section that the applicant’s
or registrant’s adjusted net capital is
less than required by §1.17 or by other
capital rule, identifying the applicable
capital rule. The notice must be given
immediately after the applicant or reg-
istrant knows or should know that its
adjusted net capital is less than re-
quired by any of the aforesaid rules to
which the applicant or registrant is
subject; and

(2) If the person is a futures commis-
sion merchant or applicant therefor,
within 24 hours after giving such notice
file a statement of financial condition,
a statement of the computation of the
minimum capital requirements pursu-
ant to §1.17 (computed in accordance
with the applicable capital rule), the
statements of segregation require-
ments and funds in segregation for cus-
tomers trading on U.S. commodity ex-
changes and for customers’ dealer op-
tions accounts, and the statement of
secured amounts and funds held in sep-
arate accounts for foreign futures and
foreign options customers in accord-
ance with §30.7 of this chapter, all as of
the date such applicant’s or reg-
istrant’s adjusted net capital is less
than the minimum required; or

(3) If the person is an introducing
broker or applicant therefor, within 24
hours after giving such notice file a
statement of financial condition and a
statement of the computation of the
minimum capital requirements pursu-
ant to §1.17 (computed in accordance
with the applicable capital rule) all as
of the date such applicant’s or reg-
istrant’s adjusted net capital is less
than the minimum required.

(b) Each person registered as a fu-
tures commission merchant, or who
files an application for registration as
a futures commission merchant, who
knows or should have known that its
adjusted net capital at any time is less
than the greatest of:

(1) 150 percent of the appropriate
minimum dollar amount required by
§1.17(a)(1)(1);

(2) Six percent of the following
amount: The customer funds required
to be segregated pursuant to the Act
and the regulations in this part and
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foreign futures or foreign options se-
cured amount, less the market value of
commodity options purchased by such
customers on or subject to the rules of
a contract market or a foreign board of
trade for which the full premiums have
been paid: Provided, however, That the
deduction for each such customer shall
be limited to the amount of customer
funds in such customer’s account(s)
and foreign futures and foreign options
secured amounts;

(3) 150 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it
is a member; or

(4) For securities brokers or dealers,
the amount of net capital specified in
Rule 17a-11(b) of the Securities and Ex-
change Commission (17 CFR 240.17a—
11(b)), must file written notice to that
effect as set forth in paragraph (i) of
this section within five (5) business
days of such event. Such applicant or
registrant must also file a Form 1-FR-
FCM (or, if such applicant or registrant
is registered with the Securities and
Exchange Commission as a securities
broker or dealer, it may file, in accord-
ance with §1.10(h), a copy of its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, in
lieu of Form 1-FR-FCM) or such other
financial statement designated by the
National Futures Association, in the
case of an applicant, or by the Commis-
sion or the designated self-regulatory
organization, if any, in the case of a
registrant, as of the close of business
for the month during which such event
takes place and as of the close of busi-
ness for each month thereafter until
three (3) successive months have
elapsed during which the applicant’s or
registrant’s adjusted net capital is at
all times equal to or in excess of the
minimums set forth in this paragraph
(b) which are applicable to such appli-
cant or registrant. Each financial
statement required by this paragraph
(b) must be filed within 17 business
days after the end of the month for
which such report is being made: Pro-
vided, however, That for each month
ending between June 30, 1997 and De-
cember 31, 1997, inclusive, for which a
financial statement is required by this
paragraph (b), such financial statement
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must be filed within 30 calendar days
after the end of the month for which
such report is being made.

(c) If an applicant or registrant at
any time fails to make or keep current
the books and records required by
these regulations, such applicant or
registrant must, on the same day such
event occurs, give telegraphic or fac-
simile notice of such fact, specifying
the books and records which have not
been made or which are not current,
and within 5 business days after giving
such notice file a written report stat-
ing what steps have been and are being
taken to correct the situation.

(d) Whenever any applicant or reg-
istrant discovers or is notified by an
independent public accountant, pursu-
ant to §1.16(e)(2) of these regulations,
of the existence of any material inad-
equacy, as specified in §1.16(d)(2) of
these regulations, such applicant or
registrant must give telegraphic or fac-
simile notice of such material inad-
equacy within 3 business days, and
within 5 business days after giving
such notice file a written report stat-
ing what steps have been and are being
taken to correct the material inad-
equacy.

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or
written report as required by §1.12,
that self-regulatory organization must
immediately report this failure by tele-
phone, confirmed in writing imme-
diately by telegraphic or facsimile no-
tice, as provided in paragraph (i) of this
section.

(f)(1) Whenever a clearing organiza-
tion determines that any position it
carries for one of its clearing members
which is registered as a futures com-
mission merchant or as a leverage
transaction merchant must be lig-
uidated immediately, transferred im-
mediately or that the trading of any
account of such futures commission
merchant or such leverage transaction
merchant shall be only for the purposes
of liquidation, because that clearing
member has failed to meet a call for
margin or to make other required de-
posits, the clearing organization must
give telephonic, confirmed in writing
by telegraphic or facsimile notice of
such a determination to the principal
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office of the Commission at Wash-
ington, DC immediately.

(2) Whenever a registered futures
commission merchant determines that
any position it carries for another reg-
istered futures commission merchant
or for a registered leverage transaction
merchant must be liquidated imme-
diately, transferred immediately or
that the trading of any account of such
futures commission merchant or lever-
age transaction merchant shall be only
for purposes of liquidation, because the
other futures commission merchant or
the leverage transaction merchant has
failed to meet a call for margin or to
make other required deposits, the car-
rying futures commission merchant
must give telephonic, confirmed in
writing by telegraphic or facsimile no-
tice of such a determination to the
principal office of the Commission at
Washington, DC, immediately.

(3) Whenever a registered futures
commission merchant determines that
an account which it is carrying is
undermargined by an amount which ex-
ceeds the futures commission mer-
chant’s adjusted net capital deter-
mined in accordance with §1.17, the fu-
tures commission merchant must give
immediate telephonic, confirmed in
writing by telegraphic or facsimile no-
tice of such a determination to the des-
ignated self-regulatory organization
and the principal office of the Commis-
sion at Washington, DC. This para-
graph (£)(3) shall apply to any account
carried by the futures commission mer-
chant, whether a customer, noncus-
tomer, omnibus or proprietary ac-
count. For purposes of this paragraph
(£)(3), if any person has an interest of 10
percent or more in ownership or equity
in, or guarantees, more than one ac-
count, or has guaranteed an account in
addition to his own account, all such
accounts shall be combined. A des-
ignated self-regulatory organization
may grant an exemption from the pro-
visions of this paragraph to a futures
commission merchant with respect to
any particular account on a continuous
basis provided the designated self-regu-
latory organization documents the rea-
sons for granting such an exemption
and continues to monitor any such ac-
count.
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(4) A futures commission merchant
shall report immediately by telephone,
confirmed in writing immediately by
telegraphic or facsimile notice, when-
ever any commodity interest account
it carries is subject to a margin call, or
call for other deposits required by the
futures commission merchant, that ex-
ceeds the futures commission mer-
chant’s excess adjusted net capital, de-
termined in accordance with §1.17, and
such call has not been answered by the
close of business on the day following
the issuance of the call. This applies to
all accounts carried by the futures
commission merchant, whether cus-
tomer, noncustomer, or omnibus, that
are subject to margining, including
commodity futures and options. In ad-
dition to actual margin deposits by an
account owner, a futures commission
merchant may also take account of fa-
vorable market moves in determining
whether the margin call is required to
be reported under this paragraph.

(5)(1) A futures commission merchant
shall report immediately by telephone,
confirmed in writing immediately by
telegraphic or facsimile notice, when-
ever its excess adjusted net capital is
less than six percent of the mainte-
nance margin required by the futures
commission merchant on all positions
held in accounts of a noncustomer
other than a noncustomer who is sub-
ject to the minimum financial require-
ments of:

(A) A futures commission merchant,
or

(B) The Securities and Exchange
Commission for a securities broker and
dealer.

(ii) For purposes of paragraph
(H)(5)(1), maintenance margin shall in-
clude all deposits which the futures
commission merchant requires the
noncustomer to maintain in order to
carry its positions at the futures com-
mission merchant.

(g) A futures commission merchant
shall provide written notice of a sub-
stantial reduction in capital as com-
pared to that last reported in a finan-
cial report filed with the Commission
pursuant to §1.10. This notice shall be
provided as follows:

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan
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or loss cause, on a net basis, a reduc-
tion in net capital (or, if the futures
commission merchant is qualified to
use the filing option available under
§1.10(h), tentative net capital as de-
fined in the rules of the Securities and
Exchange Commission) of 20 percent or
more, notice must be provided within
two business days of the event or series
of events causing the reduction; and

(2) If equity capital of the futures
commission merchant or a subsidiary
or affiliate of the futures commission
merchant consolidated pursuant to
§1.17(f) (or 17 CFR 240.15c3-1e) would be
withdrawn by action of a stockholder
or a partner or by redemption or repur-
chase of shares of stock by any of the
consolidated entities or through the
payment of dividends or any similar
distribution, or an unsecured advance
or loan would be made to a stock-
holder, partner, sole proprietor, em-
ployee or affiliate, such that the with-
drawal, advance or loan would cause,
on a net basis, a reduction in excess ad-
justed net capital (or, if the futures
commission merchant is qualified to
use the filing option available under
§1.10(h), excess net capital as defined in
the rules of the Securities and Ex-
change Commission) of 30 percent or
more, notice must be provided at least
two business days prior to the with-
drawal, advance or loan that would
cause the reduction: Provided, however,
That the provisions of paragraphs (g)(1)
and (g)(2) of this section do not apply
to any futures or securities transaction
in the ordinary course of business be-
tween a futures commission merchant
and any affiliate where the futures
commission merchant makes payment
to or on behalf of such affiliate for such
transaction and then receives payment
from such affiliate for such transaction
within two business days from the date
of the transaction.

(3) Upon receipt of such notice from a
futures commission merchant, the Di-
rector of the Division of Trading and
Markets or the Director’s designee may
require that the futures commission
merchant provide or cause a Material
Affiliated Person (as that term is de-
fined in §1.14(a)(2)) to provide, within
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three business days from the date of re-
quest or such shorter period as the Di-
vision Director or designee may speci-
fy, such other information as the Divi-
sion Director or designee determines to
be necessary based upon market condi-
tions, reports provided by the futures
commission merchant, or other avail-
able information.

(h) Whenever a person registered as a
futures commission merchant knows or
should know that the total amount of
its funds on deposit in segregated ac-
counts on behalf of customers, or that
the total amount set aside on behalf of
customers trading on non-United
States markets, is less than the total
amount of such funds required by the
Act and the Commission’s rules to be
on deposit in segregated or secured
amount accounts on behalf of such cus-
tomers, the registrant must report im-
mediately by telephone, confirmed in
writing immediately by telegraphic or
facsimile notice, such deficiency to the
registrant’s designated self-regulatory
organization and the principal office of
the Commission in Washington, D.C.,
to the attention of the Director and
the Chief Accountant of the Division of
Trading and Markets.

(i)(1) Every notice and written report
required to be given or filed by this
section (except for notices required by
paragraph (f) of this section) by a fu-
tures commission merchant, an appli-
cant for registration as a futures com-
mission merchant or a self-regulatory
organization must be filed with the re-
gional office of the Commission nearest
the principal place of business of the
applicant or registrant (except that an
applicant, registrant or self-regulatory
organization under the jurisdiction of
the Commission’s Western Regional Of-
fice must file such notices and reports
with the Southwestern Regional Of-
fice), with the designated self-regu-
latory organization, if any, with the
Securities and Exchange Commission,
if such applicant or registrant is a se-
curities broker or dealer, and with the
National Futures Association, if the
firm is an applicant. In addition, every
notice required to be given by this sec-
tion must also be filed with the prin-
cipal office of the Commission in Wash-
ington, DC. Each statement of finan-
cial condition, each statement of the
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computation of the minimum capital
requirements pursuant to §1.17 of this
part, and each schedule of segregation
requirements and funds on deposit in
segregation required by this section
must be filed in accordance with the
provisions of §1.10(d) of this part unless
otherwise indicated.

(2) Every notice and written report
which an introducing broker or appli-
cant for registration as an introducing
broker is required to give or file by
paragraphs (a), (¢) and (d) of this sec-
tion must be filed with the National
Futures Association (on behalf of the
Commission), with the designated self-
regulatory organization, if any, and
with every futures commission mer-
chant carrying or intending to carry
customer accounts for the introducing
broker or applicant for registration as
an introducing broker. Any notice or
report filed with the National Futures
Association pursuant to this paragraph
shall be deemed for all purposes to be
filed with, and to be the official record
of, the Commission.

(Approved by the Office of Management and
Budget under control number 3038-0024)

[43 FR 39969, Sept. 8, 1978, as amended at 45
FR 6539, Jan. 29, 1980; 46 FR 63035, Dec. 30,
1981; 47 FR 41516, Sept. 21, 1982; 48 FR 35283,
Aug. 3, 1983; 49 FR 5521, Feb. 13, 1984; 49 FR
395625, Oct. 9, 1984; 52 FR 28248, July 29, 1987;
52 FR 28995, Aug. 5, 1987; 53 FR 4612, Feb. 17,
1988; 58 FR 10953, Feb. 23, 1993; 59 FR 66688,
Dec. 28, 1994; 61 FR 19185, May 1, 1996; 62 FR
4640, Jan. 31, 1997; 63 FR 32731, June 16, 1998,
63 FR 45715, Aug. 27, 1998]

§1.13 [Reserved]

§1.14 Risk assessment recordkeeping
requirements for futures commis-
sion merchants.

(a) Requirement to maintain and pre-
serve information. (1) Each futures com-
mission merchant registered with the
Commission pursuant to Section 4d of
the Act, unless exempt pursuant to
paragraph (d) of this section, shall pre-
pare, maintain and preserve the fol-
lowing information:

(i) An organizational chart which in-
cludes the futures commission mer-
chant and each of its affiliated persons.
Included in the organizational chart
shall be a designation of which affili-
ated persons are ‘‘Material Affiliated
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Persons’ as that term is used in para-
graph (a)(2) of this section, which Ma-
terial Affiliated Persons file routine fi-
nancial or risk exposure reports with
the Securities and Exchange Commis-
sion, a federal banking agency, an in-
surance commissioner or other similar
official or agency of a state, or a for-
eign regulatory authority, and which
Material Affiliated Persons are dealers
in financial instruments with off-bal-
ance sheet risk and, if a Material Af-
filiated Person is such a dealer, wheth-
er it is also an end-user of such instru-
ments;

(ii) Written policies, procedures, or
systems concerning the futures com-
mission merchant’s:

(A) Method(s) for monitoring and
controlling financial and operational
risks to it resulting from the activities
of any of its affiliated persons;

(B) Financing and capital adequacy,
including information regarding
sources of funding, together with a nar-
rative discussion by management of
the liquidity of the material assets of
the futures commission merchant, the
structure of debt capital, and sources
of alternative funding;

(C) Establishing and maintaining in-
ternal controls with respect to market
risk, credit risk, and other risks cre-
ated by the futures commission mer-
chant’s proprietary and noncustomer
clearing activities, including systems
and policies for supervising, moni-
toring, reporting and reviewing trading
activities in securities, futures con-
tracts, commodity options, forward
contracts and financial instruments;
policies for hedging or managing risks
created by trading activities or super-
vising accounts carried for noncus-
tomer affiliates, including a descrip-
tion of the types of reviews conducted
to monitor positions; and policies re-
lating to restrictions or limitations on
trading activities: Provided, however,
that if the futures commission mer-
chant has no such written policies, pro-
cedures or systems, it must so state in
writing;

(iii) Fiscal year-end consolidated and
consolidating balance sheets for the
highest level Material Affiliated Per-
son within the futures commission
merchant’s organizational structure,
which shall include the futures com-
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mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating balance sheets may be those
prepared by the futures commission
merchant’s highest level Material Af-
filiated Person as part of its internal
financial reporting process. Any addi-
tional information required to be filed
under §1.15(a)(2)(iii) shall also be main-
tained and preserved; and

(iv) Fiscal year-end consolidated and
consolidating income statements and
consolidated cash flow statements for
the highest level Material Affiliated
Person within the futures commission
merchant’s organizational structure,
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated statements shall be audited by
an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating statements may be those
prepared by the futures commission
merchant’s highest level Material Af-
filiated Person as part of its internal
financial reporting process. Any addi-
tional information required to be filed
under §1.15(a)(2)(iii) shall also be main-
tained and preserved.

(2) The determination of whether an
affiliated person of a futures commis-
sion merchant is a Material Affiliated
Person shall involve consideration of
all aspects of the activities of, and the
relationship between, both entities, in-
cluding without limitation, the fol-
lowing factors:

(i) The legal relationship between the
futures commission merchant and the
affiliated person;

(ii) The overall financing require-
ments of the futures commission mer-
chant and the affiliated person, and the
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degree, if any, to which the futures
commission merchant and the affili-
ated person are financially dependent
on each other;

(iii) The degree, if any, to which the
futures commission merchant or its
customers rely on the affiliated person
for operational support or services in
connection with the futures commis-
sion merchant’s business;

(iv) The level of market, credit or
other risk present in the activities of
the affiliated person; and

(v) The extent to which the affiliated
person has the authority or the ability
to cause a withdrawal of capital from
the futures commission merchant.

(3) For purposes of this section and
§1.15, the term Material Affiliated Per-
son does not include a natural person.

(4) The information, reports and
records required by this section shall
be maintained and preserved, and made
readily available for inspection, in ac-
cordance with the provisions of §1.31.

(b) Special provisions with respect to
Material Affiliated Persons subject to the
supervision of certain domestic regulators.
A futures commission merchant shall
be deemed to be in compliance with the
recordkeeping requirements of para-
graphs (a)(1)(1), (a)(1)(iii) and (a)(1)(EV)
of this section with respect to a Mate-
rial Affiliated Person if:

(1) The futures commission merchant
is required, or that Material Affiliated
Person is required, to maintain and
preserve information, or such informa-
tion is maintained and preserved by
the futures commission merchant on
behalf of the Material Affiliated Per-
son, pursuant to §240.17Th-1T of this
title, or such other risk assessment
regulations as the Securities and Ex-
change Commission may adopt, and
maintains and makes available for in-
spection by the Commission in accord-
ance with the provisions of this section
copies of the records and reports main-
tained and filed on Form 17-H (or such
other forms or reports as may be re-
quired) by such futures commission
merchant or its Material Affiliated
Person with the Securities and Ex-
change Commission  pursuant to
§§240.17h-1T and 240.17Th-2T of this title,
or such other risk assessment regula-
tions as the Securities and Exchange
Commission may adopt;
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(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency,
the futures commission merchant or
such Material Affiliated Person main-
tains and makes available for inspec-
tion by the Commission in accordance
with the provisions of this section cop-
ies of all reports submitted by such
Material Associated Person to the Fed-
eral banking agency pursuant to sec-
tion 5211 of the Revised Statutes, sec-
tion 9 of the Federal Reserve Act, sec-
tion 7(a) of the Federal Deposit Insur-
ance Act, section 10(b) of the Home
Owners’ Loan Act, or section 5 of the
Bank Holding Company Act of 1956; or

(3) In the case of a Material Affili-
ated Person that is subject to the su-
pervision of an insurance commissioner
or other similar official or agency of a
state, the futures commission mer-
chant or such Material Affiliated Per-
son maintains and makes available for
inspection by the Commission in ac-
cordance with the provisions of this
section copies of the annual statements
with schedules and exhibits prepared
by the Material Affiliated Person on
forms prescribed by the National Asso-
ciation of Insurance Commissioners or
by a state insurance commissioner.

(c) Special provisions with respect to
Material Affiliated Persons subject to the
supervision of a Foreign Regulatory Au-
thority. A futures commission mer-
chant shall be deemed to be in compli-
ance with the recordkeeping require-
ments of paragraphs (a)(1)(iii) and
(a)(1)(iv) of this section with respect to
a Material Affiliated Person if such fu-
tures commission merchant maintains
and makes available, or causes such
Material Affiliated Person to make
available, for inspection by the Com-
mission in accordance with the provi-
sions of this section copies of any fi-
nancial or risk exposure reports filed
by such Material Affiliated Person
with a foreign futures authority or
other foreign regulatory authority,
provided that: (1) the futures commis-
sion merchant agrees to use its best ef-
forts to obtain from the Material Af-
filiated Person and to cause the Mate-
rial Affiliated Person to provide, di-
rectly or through its foreign futures



Commodity Futures Trading Commission

authority or other foreign regulatory
authority, any supplemental informa-
tion the Commission may request and
there is no statute or other bar in the
foreign jurisdiction that would pre-
clude the futures commission mer-
chant, the Material Affiliated Person,
the foreign futures authority or other
foreign regulatory authority from pro-
viding such information to the Com-
mission; or (2) the foreign futures au-
thority or other foreign regulatory au-
thority with whom the Material Affili-
ated Person files such reports has en-
tered into an information-sharing
agreement with the Commission which
is in effect as of the futures commis-
sion merchant’s fiscal year-end and
which will allow the Commission to ob-
tain the type of information required
herein. The futures commission mer-
chant shall maintain a copy of the
original report and a copy translated
into the English language. For the pur-
poses of this section, the term ‘“‘For-
eign Futures Authority’ shall have the
meaning set forth in section 1a(10) of
the Act.

(d) Ezxemptions. (1) The provisions of
this section shall not apply to any fu-
tures commission merchant which
holds funds or property of or for fu-
tures customers of less than $6,250,000
and has less than $5,000,000 in adjusted
net capital as of the futures commis-
sion merchant’s current fiscal year-
end; provided, however, that such fu-
tures commission merchant is not a
clearing member of an exchange.

(2) The Commission may, upon writ-
ten application by a Reporting Futures
Commission Merchant, exempt from
the provisions of this section, other
than paragraph (a)(1)(ii) of this section,
either unconditionally or on specified
terms and conditions, any futures com-
mission merchant affiliated with such
Reporting Futures Commission Mer-
chant. The term ‘‘Reporting Futures
Commission Merchant’ shall mean, in
the case of a futures commission mer-
chant that is affiliated with another
registered futures commission mer-
chant, the futures commission mer-
chant which maintains the greater
amount of adjusted net capital as last
reported on financial reports filed with
the Commission pursuant to §1.10 un-
less another futures commission mer-
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chant is acting as the Reporting
Broker or Dealer under §240.17h-2T of
this title, or the Commission permits
another futures commission merchant
to act as the Reporting Futures Com-
mission Merchant. In granting exemp-
tions under this section, the Commis-
sion shall consider, among other fac-
tors, whether the records required by
this section concerning the Material
Affiliated Persons of the futures com-
mission merchant affiliated with the
Reporting Futures Commission Mer-
chant will be available to the Commis-
sion pursuant to this section or §1.15. A
request for exemption filed under this
paragraph (d)(2) shall explain the basis
for the designation of a particular fu-
tures commission merchant as the Re-
porting Futures Commission Merchant
and will become effective on the thir-
tieth day after receipt of such request
by the Commission unless the Commis-
sion objects to the request by that
date.

(3) The Commission may exempt any
futures commission merchant from any
provision of this section if it finds that
the exemption is not contrary to the
public interest and the purposes of the
provisions from which the exemption is
sought. The Commission may grant the
exemption subject to such terms and
conditions as it may find appropriate.

(e) Location of records. A futures com-
mission merchant required to maintain
records concerning Material Affiliated
Persons pursuant to this section may
maintain those records either at the
principal office of the Material Affili-
ated Person or at a records storage fa-
cility, provided that, except as set
forth in paragraph (c) of this section,
the records are located within the
boundaries of the United States and
the records are kept and available for
inspection in accordance with §1.31. If
such records are maintained at a place
other than the futures commission
merchant’s principal place of business,
the Material Affiliated Person or other
entity maintaining the records shall
file with the Commission a written un-
dertaking, in a form acceptable to the
Commission, signed by a duly author-
ized person, to the effect that the
records will be treated as if the futures
commission merchant were maintain-
ing the records pursuant to this section



§1.156

and that the entity maintaining the
records will permit examination of
such records at any time, or from time
to time during business hours, by rep-
resentatives or designees of the Com-
mission and promptly furnish the Com-
mission representative or its designee
true, correct, complete and current
hard copy of all or any part of such
records. The election to maintain
records at the principal place of busi-
ness of the Material Affiliated Person
or at a records storage facility pursu-
ant to the provisions of this paragraph
shall not relieve the futures commis-
sion merchant required to maintain
and preserve such records from any of
its responsibilities under this section
or §1.15.

(f) Confidentiality. All information ob-
tained by the Commission pursuant to
the provisions of this section from a fu-
tures commission merchant concerning
a Material Affiliated Person shall be
deemed confidential information for
the purposes of section 8 of the Act.

(g) Implementation schedule. (1) Each
futures commission merchant reg-
istered as of December 31, 1994 and sub-
ject to the requirements of this section
shall maintain and preserve the infor-
mation required by paragraphs (a)(1)(i)
and (a)(1)(ii) of this section com-
mencing April 30, 1995 and the informa-
tion required by paragraphs (a)(1)(iii)
and (a)(1)(iv) of this section com-
mencing May 15, 1995 or, if December
31, 1994 is not the futures commission
merchant’s fiscal year-end, 135 cal-
endar days following the first fiscal
year-end occurring after December 31,
1994.

(2) Each futures commission mer-
chant whose registration becomes ef-
fective after December 31, 1994 and is
subject to the requirements of this sec-
tion shall maintain and preserve the
information required by paragraphs
(a)(1)() and (a)(1)(ii) of this section
commencing 60 calendar days after reg-
istration become effective and the in-
formation required by paragraphs
(a)(1)(iii) and (a)(1)(iv) of this section
commencing 105 calendar days fol-
lowing the first fiscal year-end occur-
ring after registration becomes effec-
tive.

[59 FR 66688, Dec. 28, 1994]

30

17 CFR Ch. | (4-1-01 Edition)

§1.15 Risk assessment reporting re-
quirements for futures commission
merchants.

(a) Reporting requirements with respect
to information required to be maintained
by §1.14. (1) Each futures commission
merchant registered with the Commis-
sion pursuant to Section 4d of the Act,
unless exempt pursuant to paragraph
(c) of this section, shall file the fol-
lowing with the regional office with
which it files periodic financial reports
by no later than April 30, 1995, provided
that in the case of a futures commis-
sion merchant whose registration be-
comes effective after December 31, 1994,
such futures commission merchant
shall file the following within 60 cal-
endar days after the effective date of
such registration, or by April 30, 1995,
whichever comes later:

(i) A copy of the organizational chart
maintained by the futures commission
merchant pursuant to paragraph
(a)(1)(i) of §1.14. Where there is a mate-
rial change in information provided, an
updated organizational chart shall be
filed within sixty calendar days after
the end of the fiscal quarter in which
the change has occurred; and

(ii) Copies of the financial, oper-
ational, and risk management policies,
procedures and systems maintained by
the futures commission merchant pur-
suant to paragraph (a)(1)(ii) of §1.14. If
the futures commission merchant has
no such written policies, procedures or
systems, it must file a statement so in-
dicating. Where there is a material
change in information provided, such
change shall be reported within sixty
calendar days after the end of the fiscal
quarter in which the change has oc-
curred.

(2) Each futures commission mer-
chant registered with the Commission
pursuant to Section 4d of the Act, un-
less exempt pursuant to paragraph (c)
of this section, shall file the following
with the regional office with which it
files periodic financial reports within
105 calendar days after the end of each
fiscal year or, if a filing is made pursu-
ant to a written notice issued under
paragraph (a)(2)(iii) of this section,
within the time period specified in the
written notice:

(i) Fiscal year-end consolidated and
consolidating balance sheets for the



Commodity Futures Trading Commission

highest level Material Affiliated Per-
son within the futures commission
merchant’s organizational structure,
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be
unaudited, and which consolidated bal-
ance sheets shall include appropriate
explanatory notes. The consolidating
balance sheets may be those prepared
by the futures commission merchant’s
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process;

(ii) Fiscal year-end annual consoli-
dated and consolidating income state-
ments and consolidated cash flow
statements for the highest level Mate-
rial Affiliated Person within the fu-
tures commission merchant’s organiza-
tional structure, which shall include
the futures commission merchant and
its other Material Affiliated Persons,
prepared in accordance with generally
accepted accounting principles, which
consolidated statements shall be au-
dited by an independent certified pub-
lic accountant if an annual audit is
performed in the ordinary course of
business, but which otherwise may be
unaudited, and which consolidated
statements shall include appropriate
explanatory notes. The consolidating
statements may be those prepared by
the futures commission merchant’s
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process; and

(iii) Upon receiving written notice
from any representative of the Com-
mission and within the time period
specified in the written notice, such ad-
ditional information which the Com-
mission determines is necessary for a
complete understanding of a particular
affiliate’s financial impact on the fu-
tures commission merchant’s organiza-
tional structure.

(3) For the purposes of this section,
the term Material Affiliated Person
shall have the meaning used in §1.14.
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(4) The reports required to be filed
pursuant to paragraphs (a)(1) and (a)(2)
of this section shall be considered filed
when received by the regional office of
the Commission with whom the futures
commission files financial reports pur-
suant to §1.10.

(b) [Reserved]

(c) Exemptions. (1) The provisions of
this section shall not apply to any fu-
tures commission merchant which
holds funds or property of or for fu-
tures customers of less than $6,250,000
and has less than $5,000,000 in adjusted
net capital as of the futures commis-
sion merchant’s fiscal year-end; pro-
vided, however, that such futures com-
mission merchant is not a clearing
member of an exchange.

(2) The Commission may, upon writ-
ten application by a Reporting Futures
Commission Merchant, exempt from
the provisions of this section, other
than paragraph (a)(1)(ii) of this section,
either