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by the issuer, that, as of the date the
certification is executed, the issue
meets the requirements of section
103A(g) and the regulations thereunder
(relating to volume limitation). In the
case of any constitutional home rule
city, the certification shall be made by
the chief executive officer of the city.
To the extent consistent with State
and local law, the Governor (or the
chief executive officer of any constitu-
tional home rule city) may delegate
the responsibility to execute the cer-
tification required by this paragraph.

(ii) The certifying official need not
perform an independent investigation
in order to determine whether the issue
meets the requirements of section
103A(g). In determining the aggregate
amount of qualified mortgage bonds
previously issued by an issuer during a
calendar year, the certifying official
may rely on copies of the reports sub-
mitted, to date, by the issuer pursuant
to section 103A(j)(3) for other issues of
qualified mortgage bonds issued during
that year and copies of any elections
previously made pursuant to section
25(c)(2) not to issue qualified mortgage
bonds, together with an affidavit exe-
cuted by an officer of the issuer respon-
sible for issuing the bonds stating that
the issuer has not, to date during the
calendar year, issued any other quali-
fied mortgage bonds, the amount, if
any, of the issuer’s market limitation
that it has, to date during the calendar
year, surrendered to other issuing au-
thorities, and that it has not, to date
during the calendar year, made any
other elections not to issue qualified
mortgage bonds. If, based on such in-
formation, the certifying official deter-
mines that, as of the date the certifi-
cation is executed, the issue will not
exceed the issuer’s market limitation
for the year, the official may certify
that the issue meets the requirements
of section 103A(g).

(3) Special rule. If 15 days elapse after
the issuer files a proper request for the
certification described in paragraph
(m)(2) of this section and the issuer has
not received from the State official
designated by law (or, if there is no
State official, the Governor) certifi-
cation that the issue meets the re-
quirements of section 103A(g) and
§ 6a.103A–2(g) or, in the alternative, a

statement that the issue does not meet
such requirements, the issuer may, in-
stead, submit an affidavit executed by
an officer of the issuer responsible for
issuing the bonds stating that—

(i) The issue meets the requirements
of section 103(A)(g) and § 6a.103A–2(g),

(ii) At least 15 days before the execu-
tion of the affidavit the issuer filed a
proper request for the certification de-
scribed in paragraph (m)(2) of this sec-
tion, and

(iii) The State official designated by
law (or, if there is no State official, the
Governor) has not provided the certifi-
cation described in paragraph (m)(2) of
this section.

In the case of obligations issued prior
to October 4, 1985 the preceding sen-
tence shall be applied by substituting
‘‘30 days’’ for ‘‘15 days’’. For purposes
of this paragraph, a request for certifi-
cation is proper if the request includes
the reports and affidavits described in
paragraph (m)(2)(ii) of this section.

(4) Filing. The certification (or affi-
davit) required by this paragraph shall
be filed with the Internal Revenue
Service Center, Philadelphia, PA 19255.
The certification (or affidavit) shall be
submitted with the Form 8038 required
to be filed by section 103A(j)(3) and
paragraph (k) of this § 1.103A–2. The
Commissioner may grant an extension
of time for filing the certification (or
affidavit) if there is a reasonable cause
for the failure to file such statement in
a timely fashion.

(5) Effect of certification. The fact that
an issuer obtains the certification (or
affidavit) described in this paragraph
does not ensure that the requirements
of paragraph (g) of § 6a.103A–2 are met.
Obligations that do not meet the re-
quirements of paragraph (g) of
§ 6a.103A–2 are not described in section
103(a).

[T.D. 8049, 50 FR 35542, Sept. 3, 1985, as
amended by T.D. 8129, 52 FR 7410, Mar. 11,
1987]

§ 1.104–1 Compensation for injuries or
sickness.

(a) In general. Section 104(a) provides
an exclusion from gross income with
respect to certain amounts described in
paragraphs (b), (c), (d) and (e) of this
section, which are received for personal
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injuries or sickness, except to the ex-
tent that such amounts are attrib-
utable to (but not in excess of) deduc-
tions allowed under section 213 (relat-
ing to medical, etc., expenses) for any
prior taxable year. See section 213 and
the regulations thereunder.

(b) Amounts received under workmen’s
compensation acts. Section 104(a)(1) ex-
cludes from gross income amounts
which are received by an employee
under a workmen’s compensation act
(such as the Longshoremen’s and Har-
bor Workers’ Compensation Act, 33
U.S.C., c. 18), or under a statute in the
nature of a workmen’s compensation
act which provides compensation to
employees for personal injuries or sick-
ness incurred in the course of employ-
ment. Section 104(a)(1) also applies to
compensation which is paid under a
workmen’s compensation act to the
survivor or survivors of a deceased em-
ployee. However, section 104(a)(1) does
not apply to a retirement pension or
annuity to the extent that it is deter-
mined by reference to the employee’s
age or length of service, or the employ-
ee’s prior contributions, even though
the employee’s retirement is occa-
sioned by an occupational injury or
sickness. Section 104(a)(1) also does not
apply to amounts which are received as
compensation for a nonoccupational
injury or sickness nor to amounts re-
ceived as compensation for an occupa-
tional injury or sickness to the extent
that they are in excess of the amount
provided in the applicable workmen’s
compensation act or acts. See, how-
ever, §§ 1.105–1 through 1.105–5 for rules
relating to exclusion of such amounts
from gross income.

(c) Damages received on account of per-
sonal injuries or sickness. Section
104(a)(2) excludes from gross income
the amount of any damages received
(whether by suit or agreement) on ac-
count of personal injuries or sickness.
The term ‘‘damages received (whether
by suit or agreement)’’ means an
amount received (other than work-
men’s compensation) through prosecu-
tion of a legal suit or action based
upon tort or tort type rights, or
through a settlement agreement en-
tered into in lieu of such prosecution.

(d) Accident or health insurance. Sec-
tion 104(a)(3) excludes from gross in-

come amounts received through acci-
dent or health insurance for personal
injuries or sickness (other than
amounts received by an employee, to
the extent that such amounts (1) are
attributable to contributions of the
employer which were not includible in
the gross income of the employee, or
(2) are paid by the employer). Similar
treatment is also accorded to amounts
received under accident or health plans
and amounts received from sickness or
disability funds. See section 105(e) and
§ 1.105–5. If, therefore, an individual
purchases a policy accident or health
insurance out of his own funds,
amounts received thereunder for per-
sonal injuries or sickness are exclud-
able from his gross income under sec-
tion 104(a)(3). See, however, section 213
and the regulations thereunder as to
the inclusion in gross income of
amounts attributable to deductions al-
lowed under section 213 for any prior
taxable year. Section 104(a)(3) also ap-
plies to amounts received by an em-
ployee for personal injuries or sickness
from a fund which is maintained exclu-
sively by employee contributions. Con-
versely, if an employer is either the
sole contributor to such a fund, or is
the sole purchaser of a policy of acci-
dent or health insurance for his em-
ployees (on either a group or individual
basis), the exclusion provided under
section 104(a)(3) does not apply to any
amounts received by his employees
through such fund or insurance. If the
employer and his employees contribute
to a fund or purchase insurance which
pays accident or health benefits to em-
ployees, section 104(a)(3) does not apply
to amounts received thereunder by em-
ployees to the extent that such
amounts are attributable to the em-
ployer’s contributions. See § 1.105–1 for
rules relating to the determination of
the amount attributable to employer
contributions. Although amounts paid
by or on behalf of an employer to an
employee for personal injuries or sick-
ness are not excludable from the em-
ployee’s gross income under section
104(a)(3), they may be excludable there-
from under section 105. See §§ 1.105–1
through 1.105–5, inclusive. For treat-
ment of accident or health benefits
paid to or on behalf of a self- employed

VerDate 23<MAR>99 04:08 Apr 21, 1999 Jkt 183081 PO 00000 Frm 00406 Fmt 8010 Sfmt 8010 Y:\SGML\183081T.XXX 183081t PsN: 183081T



411

Internal Revenue Service, Treasury § 1.105–1

individual by a trust described in sec-
tion 401(a) which is exempt under sec-
tion 501(a) or under a plan described in
section 403(a), see paragraph (g) of
§ 1.72–15.

(e) Amounts received as pensions, etc.,
for certain personal injuries or sickness.
(1) Section 104(a)(4) excludes from gross
income amounts which are received as
a pension, annuity, or similar allow-
ance for personal injuries or sickness
resulting from active service in the
armed forces of any country, or in the
Coast and Geodetic Survey, or the Pub-
lic Health Service. For purposes of this
section, that part of the retired pay of
a member of an armed force, computed
under formula No. 1 or 2 of 10 U.S.C.
1401, or under 10 U.S.C. 1402(d), on the
basis of years of service, which exceeds
the retired pay that he would receive if
it were computed on the basis of per-
centage of disability is not considered
as a pension, annuity, or similar allow-
ance for personal injury or sickness, re-
sulting from active service in the
armed forces of any country, or in the
Coast and Geodetic Survey, or the Pub-
lic Health Service (see 10 U.S.C. 1403
(formerly 37 U.S.C. 272(h), section
402(h) of the Career Compensation Act
of 1949)). See paragraph (a)(3)(i)(a) of
§ 1.105–4 for the treatment of retired
pay in excess of the part computed on
the basis of percentage of disability as
amounts received through a wage con-
tinuation plan. For the rules relating
to certain reduced uniformed services
retirement pay, see paragraph (c)(2) of
§ 1.122–1. For rules relating to a waiver
by a member or former member of the
uniformed services of a portion of dis-
ability retired pay in favor of a pension
or compensation receivable under the
laws administered by the Veterans Ad-
ministration (38 U.S.C. 3105), see § 1.122–
1(c)(3). For rules relating to a reduc-
tion of the disability retired pay of a
member or former member of the uni-
formed services under the Dual Com-
pensation Act of 1964 (5 U.S.C. 5531) by
reason of Federal employment, see
§ 1.122–1(c)(4).

(2) Section 104(a)(4) excludes from
gross income amounts which are re-
ceived by a participant in the Foreign
Service Retirement and Disability Sys-
tem in a taxable year of such partici-
pant ending after September 8, 1960, as

a disability annuity payable under the
provisions of section 831 of the Foreign
Service Act of 1946, as amended (22
U.S.C. 1081; 60 Stat. 1021). However, if
any amount is received by a survivor of
a disabled or incapacitated participant,
such amount is not excluded from gross
income by reason of the provisions of
section 104(a)(4).

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6722, 29 FR 5070, Apr. 14,
1964; T.D. 7043, 35 FR 8477, June 2, 1970]

§ 1.105–1 Amounts attributable to em-
ployer contributions.

(a) In general. Under section 105(a),
amounts received by an employee
through accident or health insurance
for personal injuries or sickness must
be included in his gross income to the
extent that such amounts (1) are at-
tributable to contributions of the em-
ployer which were not includible in the
gross income of the employee, or (2) are
paid by the employer, unless such
amounts are excluded therefrom under
section 105(b), (c), or (d). For purposes
of this section, the term ‘‘amounts re-
ceived by an employee through an acci-
dent or health plan’’ refers to any
amounts received through accident or
health insurance, and also to any
amounts which, under section 105(e),
are treated as being so received. See
§ 1.105–5. In determining the extent to
which amounts received for personal
injuries or sickness by an employee
through an accident or health plan are
subject to the provisions of section
105(a), rather than section 104(a)(3), the
provisions of paragraphs (b), (c), (d),
and (e) of this section shall apply. A
self-employed individual is not an em-
ployee for purposes of section 105 and
§§ 1.105–1 through 1.105–5. See paragraph
(g) of § 1.72–15. Thus, such an individual
will not be treated as an employee with
respect to benefits described in section
105 received from a plan in which he
participates as an employee within the
meaning of section 401(c)(1) at the time
he, his spouse, or any of his dependents
becomes entitled to receive such bene-
fits.

(b) Noncontributory plans. All
amounts received by employees
through an accident or health plan
which is financed solely by their em-
ployer, either by payment of premiums
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