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42.000 Scope of part.

This part prescribes policies and pro-
cedures for assigning and performing
contract administration and contract
audit services.

[63 FR 9062, Feb. 23, 1998]

42.001 Definitions.

As used in this part—
Cognizant Federal agency means the
Federal agency that, on behalf of all

48 CFR Ch. 1 (10-1-98 Edition)

Federal agencies, is responsible for es-
tablishing final indirect cost rates and
forward pricing rates, if applicable, and
administering cost accounting stand-
ards for all contracts in a business
unit.

Responsible audit agency means the
agency that is responsible for perform-
ing all required contract audit services
at a business unit (as defined in 48 CFR
31.001).

[63 FR 9062, Feb. 23, 1998]

42.002 Interagency agreements.

(a) Agencies shall avoid duplicate au-
dits, reviews, inspections, and exami-
nations of contractors or subcontrac-
tors, by more than one agency, through
the use of interagency agreements (see
OFPP Policy Letter 78-4, Field Con-
tract Support Cross-Servicing Pro-
gram).

(b) Subject to the fiscal regulations
of the agencies and applicable inter-
agency agreements, the requesting
agency shall reimburse the servicing
agency for rendered services in accord-
ance with the Economy Act (31 U.S.C.
1535).

(c) When an interagency agreement is
established, the agencies are encour-
aged to consider establishing proce-
dures for the resolution of issues that
may arise under the agreement.

[63 FR 9062, Feb. 23, 1998]

42.003 Cognizant Federal agency.

(a) For contractors other than edu-
cational institutions and nonprofit or-
ganizations, the cognizant Federal
agency normally will be the agency
with the largest dollar amount of nego-
tiated contracts, including options. For
educational institutions and nonprofit
organizations, the cognizant Federal
agency is established according to Sub-
section G.11 of OMB Circular A-21, Cost
Principles for Educational Institutions,
and Attachment A, Subsection E.2, of
OMB Circular A-122, Cost Principles for
Nonprofit Organizations, respectively.

(b) Once a Federal agency assumes
cognizance for a contractor, it should
remain cognizant for at least 5 years to
ensure continuity and ease of adminis-
tration. If, at the end of the 5-year pe-
riod, another agency has the largest
dollar amount of negotiated contracts,
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including options, the two agencies
shall coordinate and determine which
will assume cognizance. However, if
circumstances warrant it and the af-
fected agencies agree, cognizance may
transfer prior to the expiration of the
5-year period.

[63 FR 9062, Feb. 23, 1998]

Subpart 42.1—Contract Audit
Services

SOURCE: 63 FR 9062, Feb. 23, 1998, unless
otherwise noted.

42.101 Contract audit responsibilities.

(a) The auditor is responsible for—

(1) Submitting information and ad-
vice to the requesting activity, based
on the auditor’s analysis of the con-
tractor’s financial and accounting
records or other related data as to the
acceptability of the contractor’s in-
curred and estimated costs;

(2) Reviewing the financial and ac-
counting aspects of the contractor’s
cost control systems; and

(3) Performing other analyses and re-
views that require access to the con-
tractor’s financial and accounting
records supporting proposed and in-
curred costs.

(b) Normally, for contractors other
than educational institutions and non-
profit organizations, the Defense Con-
tract Audit Agency (DCAA) is the re-
sponsible Government audit agency.
However, there may be instances where
an agency other than DCAA desires
cognizance of a particular contractor.
In those instances, the two agencies
shall agree on the most efficient and
economical approach to meet contract
audit requirements. For educational
institutions and nonprofit organiza-
tions, audit cognizance will be deter-
mined according to the provisions of
OMB Circular A-133, Audits of Institu-
tions of Higher Education and Other
Non-Profit Institutions.

42.102 Assignment of contract audit
services.

(a) As provided in agency procedures
or interagency agreements, contract-
ing officers may request audit services
directly from the responsible audit
agency cited in the Directory of Fed-

42.201

eral Contract Audit Offices. The audit
request should include a suspense date
and should identify any information
needed by the contracting officer.

(b) The responsible audit agency may
decline requests for services on a case-
by-case basis, if resources of the audit
agency are inadequate to accomplish
the tasks. Declinations shall be in
writing.

42.103 Contract audit services direc-
tory.

(a) DCAA maintains and distributes
the Directory of Federal Contract
Audit Offices. The directory identifies
cognizant audit offices and the con-
tractors over which they have cog-
nizance. Changes to audit cognizance
shall be provided to DCAA so that the
directory can be updated.

(b) Agencies may obtain a copy of the
directory or information concerning
cognizant audit offices by contacting
the—Defense Contract Audit Agency,
ATTN: CMO, Publications Officer, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060-6219.

Subpart 42.2—Contract
Administration Services

SOURCE: 63 FR 9062, Feb. 23, 1998, unless
otherwise noted.

42.201 Contract
sponsibilities.

(a) For each contract assigned for ad-
ministration, the contract administra-
tion office (CAO) (see 48 CFR 2.101)
shall—

(1) Perform the functions listed in
42.302(a) to the extent that they apply
to the contract, except for the func-
tions specifically withheld;

(2) Perform the functions listed in
42.302(b) only when and to the extent
specifically authorized by the contract-
ing officer; and

(3) Request supporting contract ad-
ministration under 42.202(e) and (f)
when it is required.

(b) The Defense Logistics Agency,
Defense Contract Management Com-
mand, Fort Belvoir, Virginia, and other
agencies offer a wide variety of con-
tract administration and support serv-
ices.

administration re-
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42.202 Assignment of contract admin-
istration.

(a) Delegating functions. As provided
in agency procedures, contracting offi-
cers may delegate contract administra-
tion or specialized support services, ei-
ther through interagency agreements
or by direct request to the cognizant
CAO listed in the Federal Directory of
Contract Administration Services
Components. The delegation should in-
clude—

(1) The name and address of the CAO
designated to perform the administra-
tion (this information also shall be en-
tered in the contract);

(2) Any special instructions, includ-
ing any functions withheld or any spe-
cific authorization to perform func-
tions listed in 42.302(b);

(3) A copy of the contract to be ad-
ministered; and

(4) Copies of all contracting agency
regulations or directives that are—

(i) Incorporated into the contract by
reference; or

(ii) Otherwise necessary to admin-
ister the contract, unless copies have
been provided previously.

(b) Special instructions. As necessary,
the contracting officer also shall ad-
vise the contractor (and other activi-
ties as appropriate) of any functions
withheld from or additional functions
delegated to the CAO.

(c) Delegating additional functions. For
individual contracts or groups of con-
tracts, the contracting office may dele-
gate to the CAO functions not listed in
42.302: Provided that—

(1) Prior coordination with the CAO
ensures the availability of required re-
sources;

(2) In the case of authority to issue
orders under provisioning procedures in
existing contracts and under basic or-
dering agreements for items and serv-
ices identified in the schedule, the head
of the contracting activity or designee
approves the delegation; and

(3) The delegation does not require
the CAO to undertake new or follow-on
acquisitions.

(d) Rescinding functions. The con-
tracting officer at the requesting agen-
cy may rescind or recall a delegation
to administer a contract or perform a
contract administration function, ex-
cept for functions pertaining to cost

48 CFR Ch. 1 (10-1-98 Edition)

accounting standards and negotiation
of forward pricing rates and indirect
cost rates (also see 42.003). The request-
ing agency must coordinate with the
CAO to establish a reasonable transi-
tion period prior to rescinding or re-
calling the delegation.

(e) Secondary delegations of contract
administration. (1) A CAO that has been
delegated administration of a contract
under paragraph (a) or (c) of this sec-
tion, or a contracting office retaining
contract administration, may request
supporting contract administration
from the CAO cognizant of the contrac-
tor location where performance of spe-
cific contract administration functions
is required. The request shall—

(i) Be in writing;

(ii) Clearly state the specific func-
tions to be performed; and

(iii) Be accompanied by a copy of per-
tinent contractual and other necessary
documents.

(2) The prime contractor is respon-
sible for managing its subcontracts.
The CAO’s review of subcontracts is
normally limited to evaluating the
prime contractor’s management of the
subcontracts (see Part 44). Therefore,
supporting contract administration
shall not be used for subcontracts un-
less—

(i) The Government otherwise would
incur undue cost;

(ii) Successful completion of the
prime contract is threatened; or

(iii) It is authorized under paragraph
(f) of this section or elsewhere in this
regulation.

(f) Special surveillance. For major sys-
tem acquisitions (see Part 34), the con-
tracting officer may designate certain
high risk or critical subsystems or
components for special surveillance in
addition to requesting supporting con-
tract administration. This surveillance
shall be conducted in a manner consist-
ent with the policy of requesting that
the cognizant CAO perform contract
administration functions at a contrac-
tor’s facility (see 42.002).

(g) Refusing delegation of contract ad-
ministration. An agency may decline a
request for contract administration
services on a case-by-case basis if re-
sources of the agency are inadequate to
accomplish the tasks. Declinations
shall be in writing.
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42.203 Contract administration serv-
ices directory.

The Defense Contract Management
Command (DCMC) maintains and dis-
tributes the Federal Directory of Con-
tract Administration Services Compo-
nents. The directory lists the names
and telephone numbers of those DCMC
and other agency offices that offer con-
tract administration services within
designated geographic areas and at
specified contractor plants. Federal
agencies may obtain a free copy of the
directory on disk by writing to—HQ
Defense Logistics Agency, ATTN:
DCMC-AQBF, 8725 John J. Kingman
Road, Fort Belvoir, VA 22060, or access
it on the Internet at http//
www.dcmc.dcrb.dla.mil.

Subpart 42.3—Contract
Administration Office Functions

42.301 General.

When a contract is assigned for ad-
ministration under Subpart 42.2, the
contract administration office (CAO)
shall perform contract administration
functions in accordance with 48 CFR
Chapter I, the contract terms, and, un-
less otherwise agreed to in an inter-
agency agreement (see 42.002), the ap-
plicable regulations of the servicing
agency.

[63 FR 9063, Feb. 23, 1998]

42.302 Contract administration func-
tions.

(a) The following contract adminis-
tration functions are normally dele-
gated to a CAO. The contracting officer
may retain any of these functions, ex-
cept those in paragraphs (a)(5), (a)(9),
and (a)(11) of this section, unless the
contracting officer has been designated
to perform these functions by the cog-
nizant Federal agency (see 42.001).

(1) Review the contractor’s com-
pensation structure.

(2) Review the contractor’s insurance
plans.

(3) Conduct post-award orientation
conferences.

(4) Review and evaluate contractors’
proposals under subpart 15.4 and, when
negotiation will be accomplished by
the contracting officer, furnish com-

42.302

ments and recommendations to that of-
ficer.

(5) Negotiate forward pricing rate
agreements (see 15.407-3).

(6) Negotiate advance agreements ap-
plicable to treatment of costs under
contracts currently assigned for ad-
ministration (see 31.109).

(7) Determine the allowability of
costs suspended or disapproved as re-
quired (see subpart 42.8), direct the sus-
pension or disapproval of costs when
there is reason to believe they should
be suspended or disapproved, and ap-
prove final vouchers.

(8) Issue Notices of Intent to Disallow
or not Recognize Costs (see subpart
42.8).

(9) Establish final indirect cost rates
and billing rates for those contractors
meeting the criteria for contracting of-
ficer determination in subpart 42.7.

(10) Attempt to resolve issues in con-
troversy, using ADR procedures when
appropriate (see subpart 33.2); prepare
findings of fact and issue decisions
under the Disputes clause on matters
in which the administrative contract-
ing officer (ACO) has the authority to
take definitive action.

(11) In connection with Cost Account-
ing Standards (see 48 CFR 30.601 and 48
CFR Chapter 99 (FAR Appendix))—

(i) Determine the adequacy of the
contractor’s disclosure statements;

(ii) Determine whether disclosure
statements are in compliance with
Cost Accounting Standards and part 31;

(iii) Determine the contractor’s com-
pliance with Cost Accounting Stand-
ards and disclosure statements, if ap-
plicable; and

(iv) Negotiate price adjustments and
execute supplemental agreements
under the Cost Accounting Standards
clauses at 48 CFR 52.230-2, 52.230-3,
52.230-4, 52.230-5, and 52.230-6.

(12) Review and approve or dis-
approve the contractor’s requests for
payments under the progress payments
or performance-based payments
clauses.

(13) Make payments on assigned con-
tracts when prescribed in agency acqui-
sition regulations.

(14) Manage special bank accounts.

(15) Ensure timely notification by the
contractor of any anticipated overrun
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or underrun of the estimated cost
under cost-reimbursement contracts.

(16) Monitor the contractor’s finan-
cial condition and advise the contract-
ing officer when it jeopardizes contract
performance.

(17) Analyze quarterly limitation on
payments statements and recover over-
payments from the contractor.

(18) Issue tax exemption forms.

(19) Ensure processing and execution
of duty-free entry certificates.

(20) For classified contracts, admin-
ister those portions of the applicable
industrial security program delegated
to the CAO (see Subpart 4.4).

(21) Issue work requests under main-
tenance, overhaul, and modification
contracts.

(22) Negotiate prices and execute sup-
plemental agreements for spare parts
and other items selected through provi-
sioning procedures when prescribed by
agency acquisition regulations.

(23) Negotiate and execute contrac-
tual documents for settlement of par-
tial and complete contract termi-
nations for convenience, except as oth-
erwise prescribed by part 49.

(24) Negotiate and execute contrac-
tual documents settling cancellation
charges under multi-year contracts.

(25) Process and execute novation and
change of name agreements under sub-
part 42.12.

(26) Perform property administration
(see part 45).

(27) Approve contractor acquisition
or fabrication of special test equipment
under the clause at 52.245-18, Special
Test Equipment.

(28) Perform necessary screening, re-
distribution, and disposal of contractor
inventory.

(29) Issue contract modifications re-
quiring the contractor to provide pack-
ing, crating, and handling services on
excess Government property. When the
ACO determines it to be in the Govern-
ment’s interests, the services may be
secured from a contractor other than
the contractor in possession of the
property.

(30) In facilities contracts

(i) Evaluate the contractor’s requests
for facilities and for changes to exist-
ing facilities and provide appropriate
recommendations to the contracting
officer;

48 CFR Ch. 1 (10-1-98 Edition)

(ii) Ensure required screening of fa-
cility items before acquisition by the
contractor;

(iii) Approve use of facilities on a
noninterference basis in accordance
with the clause at 52.245-9, Use and
Charges;

(iv) Ensure payment by the contrac-
tor of any rental due; and

(v) Ensure reporting of items no
longer needed for Government produc-
tion.

(31) Perform production support, sur-
veillance, and status reporting, includ-
ing timely reporting of potential and
actual slippages in contract delivery
schedules.

(32) Perform preaward surveys (see
Subpart 9.1).

(33) Advise and assist contractors re-
garding their priorities and allocations
responsibilities and assist contracting
offices in processing requests for spe-
cial assistance and for priority ratings
for privately owned capital equipment.

(34) Monitor contractor industrial
labor relations matters under the con-
tract; apprise the contracting officer
and, if designated by the agency, the
cognizant labor relations advisor, of
actual or potential labor disputes; and
coordinate the removal of urgently re-
quired material from the strikebound
contractor’s plant upon instruction
from, and authorization of, the con-
tracting officer.

(35) Perform traffic management
services, including issuance and con-
trol of Government bills of lading and
other tran portation documents.

(36) Review the adequacy of the con-
tractor’s traffic operations.

(37) Review and evaluate preserva-
tion, packaging, and packing.

(38) Ensure contractor compliance
with contractual quality assurance re-
quirements (see part 46).

(39) Ensure contractor compliance
with contractual safety requirements.

(40) Perform engineering surveillance
to assess compliance with contractual
terms for schedule, cost, and technical
performance in the areas of design, de-
velopment, and production.

(41) Evaluate for adequacy and per-
form surveillance of contractor engi-
neering efforts and management sys-
tems that relate to design, develop-
ment, production, engineering changes,
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subcontractors, tests, management of
engineering resources, reliability and
maintainability, data control systems,
configuration management, and inde-
pendent research and development.

(42) Review and evaluate for tech-
nical adequacy the contractor’s logis-
tics support, maintenance, and modi-
fication programs.

(43) Report to the contracting office
any inadequacies noted in specifica-
tions.

(44) Perform engineering analyses of
contractor cost proposals.

(45) Review and analyze contractor-
proposed engineering and design stud-
ies and submit comments and rec-
ommendations to the contracting of-
fice, as required.

(46) Review engineering change pro-
posals for proper classification, and
when required, for need, technical ade-
quacy of design, producibility, and im-
pact on quality, reliability, schedule,
and cost; submit comments to the con-
tracting office.

(47) Assist in evaluating and make
recommendations for acceptance or re-
jection of waivers and deviations.

(48) Evaluate and monitor the con-
tractor’s procedures for complying
with procedures regarding restrictive
markings on data.

(49) Monitor the contractor’s value
engineering program.

(50) Review, approve or disapprove,
and maintain surveillance of the con-
tractor’s purchasing system (see part
44).

(51) Consent to the placement of sub-
contracts.

(52) Review, evaluate, and approve
plant or division-wide small, small dis-
advantaged and women-owned small
business master subcontracting plans.

(53) Obtain the contractor’s currently
approved company- or division-wide
plans for small, small disadvantaged
and women-owned small business sub-
contracting for its commercial prod-
ucts, or, if there is no currently ap-
proved plan, assist the contracting offi-
cer in evaluating the plans for those
products.

(54) Assist the contracting officer,
upon request, in evaluating an offeror’s
proposed small, small disadvantaged
and women-owned small business sub-
contracting plans, including docu-

42.302

mentation of compliance with similar
plans under prior contracts.
(55) By periodic surveillance, ensure

the contractor’s compliance with
small, small disadvantaged and
women-owned small business sub-

contracting plans and any labor sur-
plus area contractual requirements;
maintain documentation of the con-
tractor’s performance under and com-
pliance with these plans and require-
ments; and provide advice and assist-
ance to the firms involved, as appro-
priate.

(56) Maintain surveillance of flight
operations.

(57) Assign and perform supporting
contract administration.

(58) Ensure timely submission of re-
quired reports.

(59) Issue administrative changes,
correcting errors or omissions in typ-
ing, contractor address, facility or ac-
tivity code, remittance address, com-
putations, which do not require addi-
tional contract funds, and other such
changes (see 43.101).

(60) Cause release of shipments from
contractor’s plants according to the
shipping instructions. When applicable,
the order of assigned priority shall be
followed; shipments within the same
priority shall be determined by date of
the instruction.

(61) Obtain contractor proposals for
any contract price adjustments result-
ing from amended shipping instruc-
tions. Review all amended shipping in-
structions on a periodic, consolidated
basis to ensure that adjustments are
timely made. Except when the ACO has
settlement authority, the ACO shall
forward the proposal to the contracting
officer for contract modification. The
ACO shall not delay shipments pending
completion and formalization of nego-
tiations of revised shipping instruc-
tions.

(62) Negotiate and/or execute supple-
mental agreements, as required, mak-
ing changes in packaging subcontrac-
tors or contract shipping points.

(63) Cancel unilateral purchase orders
when notified of nonacceptance by the
contractor. The CAO shall notify the
contracting officer when the purchase
order is canceled.

(64) Negotiated and execute one-time
supplemental agreements providing for
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the extension of contract delivery
schedules up to 90 days on contracts
with an assigned Critically Designator
of C (see 42.1105). Notification that the
contract delivery schedule is being ex-
tended shall be provided to the con-
tracting office. Subsequent extensions
on any individual contract shall be au-
thorized only upon concurrence of the
contracting office.

(65) Accomplish administrative close-
out procedures (see 4.804-5).

(66) Determine that the contractor
has a drug-free workplace program and
drug free awareness program (see sub-
part 23.5).

(67) Support the program, product,
and project offices regarding program
reviews, program status, program per-
formance and actual or anticipated
program problems.

(68) Evaluate the contractor’s envi-
ronmental practices to determine
whether they adversely impact con-
tract performance or contract cost, and
ensure contractor compliance with en-
vironmental requirements specified in
the contact. Contracting officer re-
sponsibilities include, but are not lim-
ited to—

(i) Ensuring compliance with speci-
fications requiring the use of environ-
mentally preferable and energy-effi-
cient materials and the use of mate-
rials or delivery of end items with the
specified recovered material content.
This shall occur as part of the quality
assurance procedures set forth in part
46.

(if) As required in the contract, en-
suring that the contractor complies
with the reporting requirements relat-
ing to recovered material content uti-
lized in contract performance.

(69) Administer commercial financing
provisions and monitor contractor se-
curity to ensure its continued ade-
quacy to cover outstanding payments,
when on-site review is required.

(b) The CAO shall perform the follow-
ing functions only when and to the the
extent specifically authorized by the
contracting office:

(1) Negotiate or negotiate and exe-
cute supplemental agreements incor-
porating contractor proposals resulting
from change orders issued under the
Changes clause. Before completing ne-
gotiations, coordinate any delivery

48 CFR Ch. 1 (10-1-98 Edition)

schedule change with the contracting
office.

(2) Negotiate prices and execute
priced exhibits for unpriced orders
issued by the contracting officer under
basic ordering agreements.

(3) Negotiate or negotiate and exe-
cute supplemental agreements chang-
ing contract delivery schedules.

(4) Negotiate or negotiate and exe-
cute supplemental agreements provid-
ing for the deobligation of unexpended
dollar balances considered excess to
known contract requirements.

(5) Issue amended shipping instruc-
tions and, when necessary, negotiate
and execute supplemental agreements
incorporating contractor proposals re-
sulting from these instructions.

(6) Negotiate changes to interim bill-
ing prices.

(7) Negotiate and definitize adjust-
ments to contract prices resulting from
exercise of an economic price adjust-
ment clause (see subpart 16.2).

(8) Issue change orders and negotiate
and execute resulting supplemental
agreements under contracts for ship
construction, conversion, and repair.

(9) Execute supplemental agreements
on firm-fixed price supply contracts to
reduce required contract line item
quantities and deobligate excess funds
when notified by the contractor of an
inconsequential delivery shortage, and
it is determined that such action is in
the best interests of the Government,
notwithstanding the default provisions
of the contract. Such action will be
taken only upon the written request of
the contractor and, in no event shall
the total downward contract price ad-
justment resulting from an incon-
sequential delivery shortage exceed
$250.00 or 5 percent of the contract
price, whichever is less.

(10) Execute supplemental agree-
ments to permit a chance in place of
inspection at origin specified in firm
fixed-price supply contracts awarded to
nonmanufacturers, as deemed nec-
essary to protect the Government’s in-
terests.

(11) Prepare evaluations of contrac-
tor performance in accordance with
subpart 42.15.

(c) Any additional contract adminis-
tration functions not listed in 42.302(a)
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and (b), or not otherwise delegated, re-
main the responsibility of the con-
tracting office.

[48 FR 42370, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989; 54 FR 48989, Nov. 28,
1989; 55 FR 21708, May 25, 1990; 55 FR 38517,
Sept. 18, 1990; 56 FR 15154, Apr. 15, 1991; 59 FR
11382, Mar. 10, 1994; 59 FR 67043, Dec. 28, 1994;
60 FR 16719, Mar. 31, 1995; 60 FR 28498, May 31,
1995; 60 FR 48264, Sept. 18, 1995; 60 FR 49717,
Sept. 26, 1995; 61 FR 18918, Apr. 29, 1996; 62 FR
237, Jan. 2, 1997; 62 FR 40237, July 25, 1997; 62
FR 44812, Aug. 22, 1997; 62 FR 51271, Sept. 30,
1997; 63 FR 9063, Feb. 23, 1998]

Subpart 42.4—Correspondence
and Visits

42.401 Contract correspondence.

(a) The contracting officer (or other
contracting agency personnel) nor-
mally shall (1) forward correspondence
relating to assigned contract adminis-
tration functions through the cog-
nizant contract administration office
(CAO) to the contractor and (2) provide
a copy for the CAO’s file. When ur-
gency requires sending such cor-
respondence directly to the contractor,
a copy shall be sent concurrently to
the CAO.

(b) The CAO shall send the contract-
ing office a copy of pertinent cor-
respondence conducted between the
CAO and the contractor.

42.402 Visits to contractors’ facilities.

(a) Government personnel planning
to visit a contractor’s facility in con-
nection with one or more Government
contracts shall provide prior notifica-
tion to the cognizant CAO, with the
following information, sufficiently in
advance to permit the CAO to make
necessary arrangements. Such notifica-
tion is for the purpose of eliminating
duplicative reviews, requests, inves-
tigations, and audits relating to the
contract administration functions in
subpart 42.3 delegated to CAO’s and
shall, as a minimum, include the fol-
lowing (see also paragraph (b) of this
section):

(1) Visitors’ names, official positions,
and security clearances.

(2) Date and duration of visit.

(3) Name and address of contractor
and personnel to be contacted.

42.501

(4) Contract number, program in-
volved, and purpose of visit.

(5) If desired, visitors to a contrac-
tor’'s plant may request that a rep-
resentative of the CAO accompany
them. In any event, the CAO has final
authority to decide whether a rep-
resentative shall accompany a visitor.

(b) If the visit will result in review-
ing, auditing, or obtaining any infor-
mation from the contractor relating to
contract administration functions, the
prospective visitor shall identify the
information in sufficient detail so as to
permit the CAO, after consultation
with the contractor and the cognizant
audit office, to determine whether such
information, adequate to fulfill the re-
quirement, has recently been reviewed
by or is available within the Govern-
ment. If so, the CAO will discourage
the visit and refer the prospective visi-
tor to the Government office where
such information is located. Where the
office is the CAO, such information will
be immediately forwarded or otherwise
made available to the requestor.

(c) Visitors shall fully inform the
CAO of any agreements reached with
the contractor or other results of the
visit that may affect the CAO.

[48 FR 42370, Sept. 19, 1983, as amended at 53
FR 662, Jan. 11, 1988; 53 FR 17859, May 18,
1988]

42.403 Evaluation of contract adminis-
tration offices.

Onsite inspections or evaluations of
the performance of the assigned func-
tions of a contract administration of-
fice shall be accomplished only by or
under the direction of the agency of
which that office is a part.

Subpart 42.5—Postaward
Orientation

42.500 Scope of subpart.

This subpart prescribes policies and
procedures for the postaward orienta-
tion of contractors and subcontractors
through (a) a conference or (b) a letter
or other form of written communica-
tion.

42,501 General.

(a) A postaward orientation aids both
Government and contractor personnel
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to (I) achieve a clear and mutual under-
standing of all contract requirements
and (2) identify and resolve potential
problems. However, it is not a sub-
stitute for the contractor’s fully under-
standing the work requirements at the
time offers are submitted, nor is it to
be used to alter the final agreement ar-
rived at in any negotiations leading to
contract award.

(b) Postaward orientation is encour-
aged to assist small business, small dis-
advantaged and women-owned small
business concerns (see part 19).

(c) While cognizant Government or
contractor personnel may request the
contracting officer to arrange for ori-
entation, it is up to the contracting of-
ficer to decide whether a postaward
orientation in any form is necessary.

(d) Maximum benefits will be realized
when orientation is conducted prompt-
ly after award.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 48264, Sept. 18, 1995]

42.502 Selecting contracts for
postaward orientation.

When deciding whether postaward
orientation is necessary and, if so,
what form it shall take, the contract-
ing officer shall consider, as a mini-
mum, the—

(a) Nature and extent of the preaward
survey and any other prior discussions
with the contractor;

(b) Type, value, and complexity of
the contract;

(c) Complexity and acquisition his-
tory of the product or service;

(d) Requirements for spare parts and
related equipment;

(e) Urgency of the delivery schedule
and relationship of the product or serv-
ice to critical programs;

(f) Length of the planned production
cycle;

(g) Extent of subcontracting;

(h) Contractor’s performance history
and experience with the product or
service;

(i) Contractor’s status, if any, as a
small business, small disadvantaged or
women-owned small business concern;

(J) Contractor’s performance history
with small, small disadvantaged and
women-owned small business sub-
contracting programs;

48 CFR Ch. 1 (10-1-98 Edition)

(k) Safety precautions required for
hazardous materials or operations; and

(I) Complex financing arrangements,
such as progress payments, advance
payments, or guaranteed loans.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 48264, Sept. 18, 1995]

42,503 Postaward conferences.

42.503-1 Postaward
rangements.

(a) The contracting officer who de-
cides that a conference is needed is re-
sponsible for—

(1) Establishing the time and place of
the conference;

(2) Preparing the agenda, when nec-
essary;

(3) Notifying appropriate Govern-
ment representatives (e.g., contracting/
contract administration office) and the
contractor;

(4) Designating or acting as the
chairperson;

(5) Conducting a preliminary meeting
of Government personnel; and

(6) Preparing a summary report of
the conference.

(b) When the contracting office initi-
ates a conference, the arrangements
may be made by that office or, at its
request, by the contract administra-
tion office.

conference ar-

42.503-2 Postaward conference proce-
dure.

The chairperson of the conference
shall conduct the meeting. Unless a
contract change is contemplated, the
chairperson shall emphasize that it is
not the purpose of the meeting to
change the contract. The contracting
officer may make commitments or give
directions within the scope of the con-
tracting officer’s authority and shall
put in writing and sign any commit-
ment or direction, whether or not it
changes the contract. Any change to
the contract that results from the
postaward conference shall be made
only by a contract modification (see
43.101) referencing the applicable terms
of the contract. Participants without
authority to bind the Government
shall not take action that in any way
alters the contract. The chairperson
shall include in the summary report
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(see 42.503-3 below) all information and
guidance provided to the contractor.

42.503-3 Postaward conference report.

The chairperson shall prepare and
sign a report of the postaward con-
ference. The report shall cover all
items discussed, including areas requir-
ing resolution, controversial matters,
the names of the participants assigned
responsibility for further actions, and
the due dates for the actions. The
chairperson shall furnish copies of the
report to the contracting office, the
contract administration office, the
contractor, and others who require the
information.

42,504 Postaward letters.

In some circumstances, a letter or
other written form of communication
to the contractor may be adequate
postaward orientation (in lieu of a con-
ference). The letter should identify the
Government representative responsible
for administering the contract and cite
any unusual or significant contract re-
quirements. The rules on changes to
the contract in 42.503-2 also apply here.

42505 Postaward subcontractor con-
ferences.

(a) The prime contractor is generally
responsible for conducting postaward
conferences with subcontractors. How-
ever, the prime contractor may invite
Government representatives to a con-
ference with subcontractors, or the
Government may request that the
prime contractor initiate a conference
with subcontractors. The prime con-
tractor should ensure that representa-
tives from involved contract adminis-
tration offices are invited.

(b) Government representatives (1)
must recognize the lack of privity of
contract between the Government and
subcontractors, (2) shall not take ac-
tion that is inconsistent with or alters
subcontracts, and (3) shall ensure that
any changes in direction or commit-
ment affecting the prime contract or
contractor resulting from a sub-
contractor conference are made by
written direction of the contracting of-
ficer to the prime contractor in the
same manner as described in 42.503-2.

42.602

Subpart 42.6—Corporate
Administrative Contracting Officer

42.601 General.

Contractors with more than one
operational location (e.g., division,
plant, or subsidiary) often have cor-
porate-wide policies, procedures, and
activities requiring Government review
and approval and affecting the work of
more than one administrative con-
tracting officer (ACO). In these cir-
cumstances, effective and consistent
contract administration may require
the assignment of a corporate adminis-
trative contracting officer (CACO) to
deal with corporate management and
to perform selected contract adminis-
tration functions on a corporate-wide
basis.

42.602 Assignment and location.

(@) A CACO may be assigned only
when (1) the contractor has at least
two locations with resident ACO’s or
(2) the need for a CACO is approved by
the agency head or designee (for this
purpose, a nonresident ACO will be
considered as resident if at least 75 per-
cent of the ACO'’s effort is devoted to a
single contractor). One of the resident
ACO’s may be designated to perform
the CACO functions, or a full-time
CACO may be assigned. In determining
the location of the CACO, the respon-
sible agency shall take into account
such factors as the location(s) of the
corporate records, corporate office,
major plant, cognizant government
auditor, and overall cost effectiveness.

(b) A decision to initiate or dis-
continue a CACO assignment should be
based on such factors as (1) the benefits
of coordination and liaison at the cor-
porate level, (2) the volume of Govern-
ment sales, (3) the degree of control ex-
ercised by the contractor’s corporate
office over Government-oriented lower-
tier operating elements, and (4) the im-
pact of corporate policies and proce-
dures on those elements.

(c) Responsibility for assigning a
CACO shall be determined as follows:

(1) When all locations of a corporate
entity are under the contract adminis-
tration cognizance of a single agency,
that agency is responsible.

(2) When the locations are under the
contract administration cognizance of
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more than one agency, the agencies
concerned shall agree on the respon-
sible agency (normally on the basis of
the agency with the largest dollar bal-
ance, including options, of affected
contracts). In such cases, agencies may
also consider geographic location.

(d) The directory of contract admin-
istration services components ref-
erenced in 42.203 includes a listing of
CACO’s and the contractors for which
they are assigned responsibility.

[48 FR 42370, Sept. 19, 1983, as amended at 63
FR 9064, Feb. 23, 1998]

42.603 Responsibilities.

(a) The CACO shall perform, on a cor-
porate-wide basis, the contract admin-
istration functions as designated by
the responsible agency. Typical CACO
functions include (1) the determination
of final indirect cost rates for cost-re-
imbursement contracts, (2) establish-
ment of advance agreements or rec-
ommendations on corporate/home of-
fice expense allocations, and (3) admin-
istration of Cost Accounting Standards
(CAS) applicable to corporate-level and
corporate-directed accounting prac-
tices.

(b) The CACO shall—

(1) Fully utilize the responsible con-
tract audit agency financial and advi-
sory accounting services, including (i)
advice regarding the acceptability of
corporate-wide policies and (ii) advi-
sory audit reports;

(2) Keep cognizant ACO’s and audi-
tors informed of important matters
under consideration and determina-
tions made; and

(3) Solicit their advice and participa-
tion as appropriate.

[48 FR 42370, Sept. 19, 1983, as amended at 63
FR 9064, Feb. 23, 1998]

Subpart 42.7—Indirect Cost Rates

42.700 Scope of subpart.

This subpart prescribes policies and
procedures for establishing (a) billing
rates and (b) final indirect cost rates.

42.701 Definitions.

Billing rate means an indirect cost
rate (a) established temporarily for in-
terim reimbursement of incurred indi-
rect costs and (b) adjusted as necessary

48 CFR Ch. 1 (10-1-98 Edition)

pending establishment of final indirect
cost rates.

Business unit is defined at 31.001.

Final indirect cost rate means the indi-
rect cost rate established and agreed
upon by the Government and the con-
tractor as not subject to change. It is
usually established after the close of
the contractor’s fiscal year (unless the
parties decide upon a different period)
to which it applies. In the case of cost-
reimbursement research and develop-
ment contracts with educational insti-
tutions, it may be predetermined; that
is, established for a future period on
the basis of cost experience with simi-
lar contracts, together with supporting
data.

Forward pricing rate agreement is de-
fined at 48 CFR 15.401.

Indirect cost is defined at
31.203.

Indirect cost rate means the percent-
age or dollar factor that expresses the
ratio of indirect expense incurred in a
given period to direct labor cost, manu-
facturing cost, or another appropriate
base for the same period.

[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 11387, Mar. 10, 1994; 63 FR 9064, Feb. 23,
1998]

48 CFR

42.702 Purpose.

(a) Establishing final indirect cost
rates under this subpart provides—

(1) Uniformity of approach with a
contractor when more than one con-
tract or agency is involved;

(2) Economy of administration; and

(3) Timely settlement under cost-re-
imbursement contracts.

(b) Establishing billing rates provides
a method for interim reimbursement of
indirect costs at estimated rates sub-
ject to adjustment during contract per-
formance and at the time the final in-
direct cost rates are established.

42.703 General.

42.703-1 Policy.

(a) A single agency (see 42.705-1) shall
be responsible for establishing final in-
direct cost rates for each business unit.
These rates shall be binding on all
agencies and their contracting offices,
unless otherwise specifically prohibited
by statute. An agency shall not per-
form an audit of indirect cost rates
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when the contracting officer deter-
mines that the objectives of the audit
can reasonably be met by accepting the
results of an audit that was conducted
by any other department or agency of
the Federal Government (10 U.S.C.
2313(d) and 41 U.S.C. 254d(d)).

(b) Billing rates and final indirect
cost rates shall be used in reimbursing
indirect costs under cost-reimburse-
ment contracts and in determining
progress payments under fixed-price
contracts.

(c) To ensure compliance with 10
U.S.C. 2324(a) and 41 U.S.C. 256(a)—

(1) Final indirect cost rates shall be
used for contract closeout for a busi-
ness unit, unless the quick-closeout
procedure in 42.708 is used. These final
rates shall be binding for all cost-reim-
bursement contracts at the business
unit, subject to any specific limitation
in a contract or advance agreement;
and

(2) Established final indirect cost
rates shall be used in negotiating the
final price of fixed-price incentive and
fixed-price redeterminable contracts
and in other situations requiring that
indirect costs be settled before con-
tract prices are established, unless the
quick-closeout procedure in 42.708 is
used.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995. Redesignated at 60 FR
42664, Aug. 16, 1995, as amended at 62 FR 274,
Jan. 2, 1997; 63 FR 9064, Feb. 23, 1998]

42.703-2 Certificate of indirect costs.

(a) General. In accordance with 10
U.S.C. 2324(h) and 41 U.S.C. 256(h), a
proposal shall not be accepted and no
agreement shall be made to establish
final indirect cost rates unless the
costs have been certified by the con-
tractor.

(b) Waiver of certification. (1) The
agency head, or designee, may waive
the certification requirement when—

(i) It is determined to be in the inter-
est of the United States; and

(ii) The reasons for the determina-
tion are put in writing and made avail-
able to the public.

(2) A waiver may be appropriate for a
contract with—

(i) A foreign government or inter-
national organization, such as a sub-

42.704

sidiary body of the North Atlantic
Treaty Organization;

(ii) A state or local government sub-
ject to OMB Circular A-87;

(iii) An educational institution sub-
ject to OMB Circular A-21; and

(iv) A nonprofit organization subject
to OMB Circular A-122.

(c) Failure to certify. (1) If the con-
tractor has not certified its proposal
for final indirect cost rates and a waiv-
er is not appropriate, the contracting
officer may unilaterally establish the
rates.

(2) Rates
should be—

(i) Based on audited historical data
or other available data as long as unal-
lowable costs are excluded; and

(i) Set low enough to ensure that un-
allowable costs will not be reimbursed.

(d) False certification. The contracting
officer should consult with legal coun-
sel to determine appropriate action
when a contractor’s certificate of final
indirect costs is thought to be false.

(e) Penalties for unallowable costs. 10
U.S.C. 2324(a) through (d) and 41 U.S.C.
256 (a) through (d) prescribe penalties
for submission of unallowable costs in
final indirect cost rate proposals (see
42.709 for penalties and contracting of-
ficer responsibilities).

(f) Contract clause. (1) Except as pro-
vided in paragraph (f)(2) of this sub-
section, the clause at 52.242-4, Certifi-
cation of Final Indirect Costs, shall be
incorporated into all solicitations and
contracts which provide for establish-
ment of final indirect cost rates.

(2) The Department of Energy may
provide an alternate clause in its agen-
cy supplement for its Management and
Operating contracts.

[60 FR 42664, Aug. 16, 1995, as amended at 62
FR 237, Jan. 2, 1997; 62 FR 10710, Mar. 10, 1997,
63 FR 9064, Feb. 23, 1998]

established unilaterally

42.704 Billing rates.

(a) The contracting officer (or cog-
nizant Federal agency official) or audi-
tor responsible under 42.705 for estab-
lishing the final indirect cost rates also
shall be responsible for determining
the billing rates.

(b) The contracting officer (or cog-
nizant Federal agency official) or audi-
tor shall establish billing rates on the
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basis of information resulting from re-
cent review, previous rate audits or ex-
perience, or similar reliable data or ex-
perience of other contracting activi-
ties. In establishing billing rates, the
contracting officer (or cognizant Fed-
eral agency official) or auditor should
ensure that the billing rates are as
close as possible to the final indirect
cost rates anticipated for the contrac-
tor’s fiscal period, as adjusted for any
unallowable costs. When the contract-
ing officer (or cognizant Federal agen-
cy official) or auditor determines that
the dollar value of contracts requiring
use of billing rates does not warrant
submission of a detailed billing rate
proposal, the billing rates may be es-
tablished by making appropriate ad-
justments from the prior year’s indi-
rect cost experience to eliminate unal-
lowable and nonrecurring costs and to
reflect new or changed conditions.

(c) Once established, billing rates
may be prospectively or retroactively
revised by mutual agreement of the
contracting officer (or cognizant Fed-
eral agency official) or auditor and the
contractor at either party’s request, to
prevent substantial overpayment or
underpayment. When agreement can-
not be reached, the billing rates may
be unilaterally determined by the con-
tracting officer (or cognizant Federal
agency official).

(d) The elements of indirect cost and
the base or bases used in computing
billing rates shall not be construed as
determinative of the indirect costs to
be distributed or of the bases of dis-
tribution to be used in the final settle-
ment.

(e) When the contractor provides to
the cognizant contracting officer the
certified final indirect cost rate pro-
posal in accordance with 42.705-(b) or
42.705—(b), the contractor and the Gov-
ernment may mutually agree to revise
billing rates to reflect the proposed in-
direct cost rates, as approved by the
Government to reflect historically dis-
allowed amounts from prior years’ au-
dits, until the proposal has been au-
dited and settled. The historical decre-
ment will be determined by either the
cognizant contracting officer (42.705-

48 CFR Ch. 1 (10-1-98 Edition)

1(b)) or the cognizant auditor (42.705-
2(b)).
[48 FR 42370, Sept. 19, 1983, as amended at 61

FR 69296, Dec. 31, 1996; 63 FR 9064, Feb. 23,
1998]

42.705 Final indirect cost rates.

(a) Final indirect cost rates shall be
established on the basis of—

(1) Contracting officer determination
procedure (see 42.705-1) or

(2) Auditor determination procedure
(see 42.705-2).

(b) Within 120 days after settlement
of the final indirect cost rates (or
longer, if approved in writing by the
contracting officer), the contractor
shall submit a completion invoice or
voucher reflecting the settled amounts
and rates on all contracts physically
completed in the year covered by the
proposal.

[61 FR 69296, Dec. 31, 1996]

42.705-1 Contracting officer deter-

mination procedure.

(a) Applicability and responsibility.
Contracting officer determination shall
be used for the following, with the indi-
cated cognizant contracting officer (or
cognizant Federal agency official) re-
sponsible for establishing the final in-
direct cost rates:

(1) Business units of a multidivi-
sional corporation under the cog-
nizance of a corporate administrative
contracting officer (see subpart 42.6),
with that officer responsible for the de-
termination, assisted, as required, by
the administrative contracting officers
assigned to the individual business
units. Negotiations may be conducted
on a coordinated or centralized basis,
depending upon the degree of cen-
tralization within the contractor’s or-
ganization.

(2) Business units not under the cog-
nizance of a corporate administrative
contracting officer, but having a resi-
dent administrative contracting officer
(see 42.602), with that officer respon-
sible for the determination. For this
purpose, a nonresident administrative
contracting officer is considered as
resident if at least 75 percent of the ad-
ministrative contracting officer’s time
is devoted to a single contractor.
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(3) For business units not included in
paragraph (a)(1) or (a)(2) of this sub-
section, the contracting officer (or cog-
nizant Federal agency official) will de-
termine whether the rates will be con-
tracting officer or auditor determined.

(4) Educational institutions (see
42.705-3).

(5) State and local governments (see
42.705-4).

(6) Nonprofit organizations other
than educational and state and local
governments (see 42.705-5).

(b) Procedures. (1) In accordance with
the Allowable Cost and Payment clause
at 48 CFR 52.216-7 or 52.216-13, the con-
tractor shall submit to the contracting
officer (or cognizant Federal agency of-
ficial) and to the cognizant auditor a
final indirect cost rate proposal. The
required content of the proposal and
supporting data will vary depending on
such factors as business type, size, and
accounting system capabilities. The
contractor, contracting officer, and
auditor must work together to make
the proposal, audit, and negotiation
process as efficient as possible. Accord-
ingly, each contractor shall submit an
adequate proposal to the contracting
officer (or cognizant Federal agency of-
ficial) and auditor within the 6-month
period following the expiration of each
of its fiscal years. Reasonable exten-
sions, for exceptional circumstances
only, may be requested in writing by
the contractor and granted in writing
by the contracting officer. A contrac-
tor shall support its proposal with ade-
quate supporting data. For guidance on
what generally constitutes an adequate
final indirect cost rate proposal and
supporting data, contractors should
refer to the Model Incurred Cost Pro-
posal in Chapter 5 of the Defense Con-
tract Audit Agency Pamphlet (DCAAP)
No. 7641.90, Information for Contrac-
tors. The Model can be obtained by—

(i) Contacting Internet address http:/
www.dtic.mil/dcaa/chap5.html;

(i) Sending a telefax request to
Headquarters DCAA, ATTN: CMO, Pub-
lications Officer, at (703) 767-1061;

(iii) Sending an e-mail request to
*CMO@hgl.dcaa.mil; or

(iv) Writing to—Headquarters DCAA,
ATTN: CMO, Publications Officer, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060-6219.

42.705-1

(2) The auditor shall submit to the
contracting officer (or cognizant Fed-
eral agency official) an advisory audit
report identifying any relevant ad-
vance agreements or restrictive terms
of specific contracts.

(3) The contracting officer (or cog-
nizant Federal agency official) shall
head the Government negotiating
team, which includes the cognizant
auditor and technical or functional
personnel as required. Contracting of-
fices having significant dollar interest
shall be invited to participate in the
negotiation and in the preliminary dis-
cussion of critical issues. Individuals or
offices that have provided a significant
input to the Government position
should be invited to attend.

(4) The Government negotiating team
shall develop a negotiation position.
Pursuant to 10 U.S.C. 2324(f) and 41
U.S.C. 256(f), the contracting, officer
shall—

(i) Not resolve any questioned costs
until obtaining—

(A) Adequate documentation on the
costs; and

(B) The contract auditor’s opinion on
the allowability of the costs.

(ii) Whenever possible, invite the
contract auditor to serve as an advisor
at any negotiation or meeting with the
contractor on the determination of the
contractor’s final indirect cost rates.

(5) The cognizant contracting officer
shall—

(i) Conduct negotiations;

(ii) Prepare a written indirect cost
rate agreement conforming to the re-
quirements of the contracts;

(iii) Prepare, sign, and place in the
contractor general file (see 4.801(c)(3)) a
negotiation memorandum covering (A)
the disposition of significant matters
in the advisory audit report, (B) rec-
onciliation of all costs questioned, with
identification of items and amounts al-
lowed or disallowed in the final settle-
ment as well as the disposition of pe-
riod costing or allocability issues, (C)
reasons why any recommendations of
the auditor or other Government advi-
sors were not followed, and (D) identi-
fication of cost or pricing data submit-
ted during the negotiations and relied
upon in reaching a settlement; and

(iv) Distribute resulting documents
in accordance with 42.706.
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(v) Notify the contractor of the indi-
vidual costs which were considered un-
allowable and the respective amounts
of the disallowance.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995; 62 FR 51258, Sept. 30,
1997; 63 FR 9064, Feb. 23, 1998]

42.705-2 Auditor determination proce-
dure.

(a) Applicability and responsibility. (1)
The cognizant Government auditor
shall establish final indirect cost rates
for business units not covered in 42.705-
1(a).

(2) In addition, auditor determination
may be used for business units that are
covered in 42.705-1(a) when the con-
tracting officer (or cognizant Federal
agency official) and auditor agree that
the indirect costs can be settled with
little difficulty and any of the follow-
ing circumstances apply:

(i) The business unit has primarily
fixed-price contracts, with only minor
involvement in cost-reimbursement
contracts.

(ii) The administrative cost of con-
tracting officer determination would
exceed the expected benefits.

(iii) The business unit does not have
a history of disputes and there are few
cost problems.

(iv) The contracting officer (or cog-
nizant Federal agency official) and
auditor agree that special cir-
cumstances require auditor determina-
tion.

(b) Procedures. (1) The contractor
shall submit to the cognizant contract-
ing officer (or cognizant Federal agen-
cy official) and auditor a final indirect
cost rate proposal in accordance with
42.705-1(b)(1).

(2) Upon receipt of a proposal, the
auditor shall—

(i) Audit the proposal and seek agree-
ment on indirect costs with the con-
tractor;

(ii) Prepare an indirect cost rate
agreement conforming to the require-
ments of the contracts. The agreement
shall be signed by the contractor and
the auditor;

(iii) If agreement with the contractor
is not reached, forward the audit report
to the contracting officer (or cognizant
Federal agency official) identified in
the Directory of Contract Administra-

48 CFR Ch. 1 (10-1-98 Edition)

tion Services Components (see 42.203),
who will then resolve the disagree-
ment; and

(iv) Distribute resulting documents
in accordance with 42.706.

[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 67052, Dec. 28, 1994; 62 FR 51258, Sept. 30,
1997; 63 FR 9065, Feb. 23, 1998]

42.705-3 Educational institutions.

(a) General. (1) Postdetermined final
indirect cost rates shall be used in the
settlement of indirect costs for all
cost-reimbursement contracts with
educational institutions, unless pre-
determined final indirect cost rates are
authorized and used (see paragraph (b)
below).

(2) OMB Circular No. A-21, Cost Prin-
ciples for Educational Institutions, as-
signs each educational institution to a
single Government agency for the ne-
gotiation of indirect cost rates and pro-
vides that those rates shall be accepted
by all Federal agencies. Cognizant Gov-
ernment agencies and educational in-
stitutions are listed in the Directory of
Federal Contract Audit Offices (see
42.103).

(3) The cognizant agency shall estab-
lish the billing rates and final indirect
cost rates at the educational institu-
tion, consistent with the requirements
of this subpart, subpart 31.3, and the
OMB Circular. The agency shall follow
the procedures outlined in 42.705-1(b).

(4) If the cognizant agency is unable
to reach agreement with an institu-
tion, the appeals system of the cog-
nizant agency shall be followed for res-
olution of the dispute.

(b) Predetermined final indirect cost
rates. (1) Under cost-reimbursement re-
search and development contracts with
universities, colleges, or other edu-
cational institutions (41 U.S.C. 254a),
payment for reimbursable indirect
costs may be made on the basis of pre-
determined final indirect cost rates.
The cognizant agency is not required
to establish predetermined rates, but if
they are established, their use must be
extended to all the institution’s Gov-
ernment contracts.

(2) In deciding whether the use of pre-
determined rates would be appropriate
for the educational institution con-
cerned, the agency should consider
both the stability of the institution’s
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indirect costs and bases over a period
of years and any anticipated changes in
the amount of the direct and indirect
costs.

(3) Unless their use is approved at a
level in the agency (see subparagraph
(a)(2) above) higher than the contract-
ing officer, predetermined rates shall
not be used when—

(i) There has been no recent audit of
the indirect costs;

(ii) There have been frequent or wide
fluctuations in the indirect cost rates
and the bases over a period of years; or

(iii) The estimated reimbursable
costs for any individual contract are
expected to exceed $1 million annually.

(4)(i) If predetermined rates are to be
used and no rates have been previously
established for the institution’s cur-
rent fiscal year, the agency shall ob-
tain from the institution a proposal for
predetermined rates.

(ii) If the proposal is found to be gen-
erally acceptable, the agency shall ne-
gotiate the predetermined rates with
the institution. The rates should be
based on an audit of the institution’s
costs for the year immediately preced-
ing the year in which the rates are
being negotiated. If this is not possible,
an earlier audit may be used, but ap-
propriate steps should be taken to
identify and evaluate significant vari-
ations in costs incurred or in bases
used that may have a bearing on the
reasonableness of the proposed rates.
However, in the case of smaller con-
tracts (e.g., $100,000 or less), an audit
made at an earlier date is acceptable if
(A) there have been no significant
changes in the contractor’s organiza-
tion and (B) it is reasonably apparent
that another audit would have little ef-
fect on the rates finally agreed upon
and the potential for overpayment of
indirect cost is relatively insignificant.

(5) If predetermined rates are used—

(i) The contracting officer shall in-
clude the negotiated rates and bases in
the contract Schedule; and

(ii) See 16.307(i), which prescribes the
clause at 52.216-15, Predetermined Indi-
rect Cost Rates.

(6) Predetermined indirect cost rates
shall be applicable for a period of not
more than four years. The agency shall
obtain the contractor’s proposal for
new predetermined rates sufficiently in

42.707

advance so that the new rates, based on
current data, may be promptly nego-
tiated near the beginning of the new
fiscal year or other period agreed to by
the parties (see paragraphs (b) and (d)
of the clause at 52.216-15, Predeter-
mined Indirect Cost Rates).

(7) Contracting officers shall use bill-
ing rates established by the agency to
reimburse the contractor for work per-
formed during a period not covered by
predetermined rates.

[48 FR 42370, Sept. 19, 1983, as amended at 61
FR 31622, June 20, 1996; 63 FR 9065, Feb. 23,
1998]

42.705-4 State and local governments.

OMB Circular No. A-87 concerning
cost principles for state and local gov-
ernments (see subpart 31.6) establishes
the cognizant agency concept and pro-
cedures for determining a cognizant
agency for approving state and local
government indirect costs associated
with federally-funded programs and ac-
tivities. The indirect cost rates nego-
tiated by the cognizant agency will be
used by all Federal agencies that also
award contracts to these same state
and local governments.

42.705-5 Nonprofit organizations other
than educational and state and
local governments.

See OMB Circular No. A-122.

42.706 Distribution of documents.

(a) The contracting officer or auditor
shall promptly distribute executed cop-
ies of the indirect cost rate agreement
to the contractor and to each affected
contracting agency and shall provide
copies of the agreement for the con-
tract files, in accordance with the guid-
ance for contract modifications in sub-
part 4.2, Contract Distribution.

(b) Copies of the negotiation memo-
randum prepared under contracting of-
ficer determination or audit report pre-
pared under auditor determination
shall be furnished, as appropriate, to
the contracting offices and Govern-
ment audit offices.

42.707 Cost-sharing rates and limita-
tions on indirect cost rates.

(a) Cost-sharing arrangements, when
authorized, may call for the contractor
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to participate in the costs of the con-
tract by accepting indirect cost rates
lower than the anticipated actual
rates. In such cases, a negotiated indi-
rect cost rate ceiling may be incor-
porated into the contract for prospec-
tive application. For cost sharing
under research and development con-
tracts, see 35.003(b).

(b)(1) Other situations may make it
prudent to provide a final indirect cost
rate ceiling in a contract. Examples of
such circumstances are when the pro-
posed contractor—

(i) Is a new or recently reorganized
company, and there is no past or recent
record of incurred indirect costs;

(if) Has a recent record of a rapidly
increasing indirect cost rate due to a
declining volume of sales without a
commensurate decline in indirect ex-
penses; or

(iii) Seeks to enhance its competitive
position in a particular circumstance
by basing its proposal on indirect cost
rates lower than those that may rea-
sonably be expected to occur during
contract performance, thereby causing
a cost overrun.

(2) In such cases, an equitable ceiling
covering the final indirect cost rates
may be negotiated and specified in the
contract.

(c) When ceiling provisions are uti-
lized, the contract shall also provide
that (1) the Government will not be ob-
ligated to pay any additional amount
should the final indirect cost rates ex-
ceed the negotiated ceiling rates and,
(2) in the event the final indirect cost
rates are less than the negotiated ceil-
ing rates, the negotiated rates will be
reduced to conform with the lower
rates.

42.708 Quick-closeout procedure.

(a) The contracting officer respon-
sible for contract closeout shall nego-
tiate the settlement of indirect costs
for a specific contract, in advance of
the determination of final indirect cost
rates, if—

(1) The contract is physically com-
plete;

(2) The amount of unsettled indirect
cost to be allocated to the contract is
relatively insignificant. Indirect cost
amounts will be considered insignifi-
cant when—
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(i) The total unsettled indirect cost
to be allocated to any one contract
does not exceed $1,000,000; and

(if) Unless otherwise provided in
agency procedures, the cumulative un-
settled indirect costs to be allocated to
one or more contracts in a single fiscal
year do not exceed 15 percent of the es-
timated, total unsettled indirect costs
allocable to cost-type contracts for
that fiscal year. The contracting offi-
cer may waive the 15 percent restric-
tion based upon a risk assessment that
considers the contractor’s accounting,
estimating, and purchasing systems;
other concerns of the cognizant con-
tract auditors; and any other pertinent
information; and

(3) Agreement can be reached on a
reasonable estimate of allocable dol-
lars.

(b) Determinations of final indirect
costs under the quick-closeout proce-
dure provided for by the Allowable Cost
and Payment clause at 52.216-7 or
52.216-13 shall be final for the contract
it covers and no adjustment shall be
made to other contracts for over- or
under-recoveries of costs allocated or
allocable to the contract covered by
the agreement.

(c) Indirect cost rates used in the
quick closeout of a contract shall not
be considered a binding precedent when
establishing the final indirect cost
rates for other contracts.

[48 FR 42370, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990; 61 FR 31661, June 20,
1996]

42.709 Scope.

(a) This section implements 10 U.S.C.
2324 (a) through (d) and 41 U.S.C. 256 (a)
through (d). It covers the assessment of
penalties against contractors which in-
clude unallowable indirect costs in—

(1) Final indirect cost rate proposals;
or

(2) The final statement of costs in-
curred or estimated to be incurred
under a fixed-price incentive contract.

(b) This section applies to all con-
tracts in excess of $500,000, except
fixed-price contracts without cost in-
centives or any firm-fixed-price con-
tracts for the purchase of commercial
items.

[60 FR 42658, Aug. 16, 1995]
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42.709-1 General.

(a) The following penalties apply to
contracts covered by this section:

(1) If the indirect cost is expressly
unallowable under a cost principle in
the FAR, or an executive agency sup-
plement to the FAR, that defines the
allowability of specific selected costs,
the penalty is equal to—

(i) The amount of the disallowed
costs allocated to contracts that are
subject to this section for which an in-
direct cost proposal has been submit-
ted; plus

(ii) Interest on the paid portion, if
any, of the disallowance.

(2) If the indirect cost was deter-
mined to be unallowable for that con-
tractor before proposal submission, the
penalty is two times the amount in
paragraph (a)(1)(i) of this section.

(b) These penalties are in addition to
other administrative, civil, and crimi-
nal penalties provided by law.

(c) It is not necessary for unallowable
costs to have been paid to the contrac-
tor in order to assess a penalty.

[60 FR 42658, Aug. 16, 1995]

42.709-2 Responsibilities.

(a) The cognizant contracting officer
is responsible for—

(1) Determining whether the pen-
alties in 42.709-1(a) should be assessed;

(2) Determining whether such pen-
alties should be waived pursuant to
42.709-5; and

(3) Referring the matter to the appro-
priate criminal investigative organiza-
tion for review and for appropriate co-
ordination of remedies, if there is evi-
dence that the contractor knowingly
submitted unallowable costs.

(b) The contract auditor, in the re-
view and/or the determination of final
indirect cost proposals for contracts
subject to this section, is responsible
for—

(1) Recommending to the contracting
officer which costs may be unallowable
and subject to the penalties in 42.709-
1(a);

(2) Providing rationale and support-
ing documentation for any rec-
ommendation; and

(3) Referring the matter to the appro-
priate criminal investigative organiza-
tion for review and for appropriate co-

42.709-4

ordination of remedies, if there is evi-
dence that the contractor knowingly
submitted unallowable costs.

[60 FR 42658, Aug. 16, 1995]

42.709-3 Assessing the penalty.

Unless a waiver is granted pursuant
to 42.709-5, the cognizant contracting
officer shall—

(@) Assess the penalty in 42.709-
1(a)(1), when the submitted cost is ex-
pressly unallowable under a cost prin-
ciple in the FAR or an executive agen-
cy supplement that defines the allow-
ability of specific selected costs; or

(b) Assess the penalty in 42.709-
1(a)(2), when the submitted cost was
determined to be unallowable for that
contractor prior to submission of the
proposal. Prior determinations of
unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Con-
tract Costs Suspended and/or Dis-
approved (see 48 CFR 242.705-2), or any
similar notice which the contractor
elected not to appeal and was not with-
drawn by the cognizant Government
agency;

(2) A contracting officer final deci-
sion which was not appealed;

(3) A prior executive agency Board of
Contract Appeals or court decision in-
volving the contractor, which upheld
the cost disallowance; or

(4) A determination or agreement of
unallowability under 31.201-6.

(c) Issue a final decision (see 33.211)
which includes a demand for payment
of any penalty assessed under para-
graph (a) or (b) of this section. The let-
ter shall state that the determination
is a final decision under the Disputes
clause of the contract. (Demanding
payment of the penalty is separate
from demanding repayment of any paid
portion of the disallowed cost.)

[60 FR 42658, Aug. 16, 1995]

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute inter-
est on any paid portion of the dis-
allowed cost as follows:

(a) Consider the overpayment to have
occurred, and interest to have begun
accumulating, from the midpoint of
the contractor’s fiscal year. Use an al-
ternate equitable method if the cost
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was not paid evenly over the fiscal
year.

(b) Use the interest rate specified by
the Secretary of the Treasury pursuant
to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of
overpayment to the date of the demand
letter for payment of the penalty.

(d) Determine the paid portion of the
disallowed costs in consultation with
the contract auditor.

[60 FR 42659, Aug. 16, 1995]

42.709-5 Waiver of the penalty.

The cognizant contracting officer
shall waive the penalties at 42.709-1(a)
when—

(@) The contractor withdraws the
proposal before the Government for-
mally initiates an audit of the proposal
and the contractor submits a revised
proposal (an audit will be deemed to be
formally initiated when the Govern-
ment provides the contractor with
written notice, or holds an entrance
conference, indicating that audit work
on a specific final indirect cost pro-
posal has begun);

(b) The amount of the unallowable
costs under the proposal which are sub-
ject to the penalty is $10,000 or less
(i.e., if the amount of expressly or pre-
viously determined unallowable costs
which would be allocated to the con-
tracts specified in 42.709(b) is $10,000 or
less); or

(c) The contractor demonstrates, to
the cognizant contracting officer’s sat-
isfaction, that—

(1) It has established policies and per-
sonnel training and an internal control
and review system that provide assur-
ance that unallowable costs subject to
penalties are precluded from being in-
cluded in the contractor’s final indirect
cost rate proposals (e.g., the types of
controls required for satisfactory par-
ticipation in the Department of De-
fense sponsored self-governance pro-
grams, specific accounting controls
over indirect costs, compliance tests
which demonstrate that the controls
are effective, and Government audits
which have not disclosed recurring in-
stances of expressly unallowable costs);
and

(2) The unallowable costs subject to
the penalty were inadvertently incor-
porated into the proposal; i.e., their in-
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clusion resulted from an unintentional
error, notwithstanding the exercise of
due care.

[60 FR 42659, Aug. 16, 1995]

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties
for Unallowable Costs, in all solicita-
tions and contracts over $500,000 except
fixed-price contracts without cost in-
centives or any firm-fixed-price con-
tract for the purchase of commercial
items. Generally, covered contracts are
those which contain one of the clauses
at 52.216-7, 52.216-13, 52.216-16, or 52.216-
17, or a similar clause from an execu-
tive agency’s supplement to the FAR.

[60 FR 42659, Aug. 16, 1995]

Subpart 42.8—Disallowance of
Costs

42.800 Scope of subpart.

This subpart prescribes policies and
procedures for (a) issuing notices of in-
tent to disallow costs and (b) disallow-
ing costs already incurred during the
course of performance.

42.801 Notice of
costs.

(a) At any time during the perform-
ance of a contract of a type referred to
in 42.802, the cognizant contracting of-
ficer responsible for administering the
contract may issue the contractor a
written notice of intent to disallow
specified costs incurred or planned for
incurrence. However, before issuing the
notice, the contracting officer respon-
sible for administering the contract
shall make every reasonable effort to
reach a satisfactory settlement
through discussions with the contrac-
tor.

(b) A notice of intent to disallow
such costs usually results from mon-
itoring contractor costs. The purpose
of the notice is to notify the contractor
as early as practicable during contract
performance that the cost is considered
unallowable under the contract terms
and to provide for timely resolution of
any resulting disagreement. In the
event of disagreement, the contractor
may submit to the contracting officer
a written response. Any such response
shall be answered by withdrawal of the

intent to disallow
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notice or by making a written decision
within 60 days.

(c) As a minimum, the notice shall—

(1) Refer to the contract’s Notice of
Intent to Disallow Costs clause;

(2) State the contractor’s name and
list the numbers of the affected con-
tracts;

(3) Describe the costs to be dis-
allowed, including estimated dollar
value by item and applicable time peri-
ods, and state the reasons for the in-
tended disallowance;

(4) Describe the potential impact on
billing rates and forward pricing rate
agreements;

(5) State the notice’s effective date
and the date by which written response
must be received,

(6) List the recipients of copies of the
notice; and

(7) Request the contractor to ac-
knowledge receipt of the notice.

(d) The contracting officer issuing
the notice shall furnish copies to all
contracting officers cognizant of any
segment of the contractor’s organiza-
tion.

(e) If the notice involves elements of
indirect cost, it shall not be issued
without coordination with the con-
tracting officer or auditor having au-
thority for final indirect cost settle-
ment (see 42.705).

(f) In the event the contractor sub-
mits a response that disagrees with the
notice (see paragraph (b) above), the
contracting officer who issued the no-
tice shall either withdraw the notice or
issue the written decision, except when
elements of indirect cost are involved,
in which case the contracting officer
responsible under 42.705 for determin-
ing final indirect cost rates shall issue
the decision.

42.802 Contract clause.

The contracting officer shall insert
the clause at 52.242-1, Notice of Intent
to Disallow Costs, in solicitations and
contracts when a cost-reimbursement
contract, a fixed-price incentive con-
tract, or a contract providing for price
redetermination is contemplated.

42.803 Disallowing costs after incur-
rence.

Cost-reimbursement contracts, the
cost-reimbursement portion of fixed-

42.803

price contracts, letter contracts that
provide for reimbursement of costs,
and time-and-material and labor-hour
contracts provide for disallowing costs
during the course of performance after
the costs have been incurred. The fol-
lowing procedures shall apply:

(a) Contracting officer receipt of vouch-
ers. When contracting officers receive
vouchers directly from the contractor
and, with or without auditor assist-
ance, approve or disapprove them, the
process shall be conducted in accord-
ance with the normal procedures of the
individual agency.

(b) Auditor receipt of vouchers. (1)
When authorized by agency regula-
tions, the contract auditor may be au-
thorized to (i) receive reimbursement
vouchers directly from contractors, (ii)
approve for payment those vouchers
found acceptable, and (iii) suspend pay-
ment of questionable costs. The audi-
tor shall forward approved vouchers for
payment to the cognizant contracting,
finance, or disbursing officer, as appro-
priate under the agency’s procedures.

(2) If the examination of a voucher
raises a question regarding the allow-
ability of a cost under the contract
terms, the auditor, after informal dis-
cussion as appropriate, may, where au-
thorized by agency regulations, issue a
notice of contract costs suspended and/
or disapproved simultaneously to the
contractor and the disbursing officer,
with a copy to the cognizant contract-
ing officer, for deduction from current
payments with respect to costs claimed
but not considered reimbursable.

(3) If the contractor disagrees with
the deduction from current payments,
the contractor may—

(i) Submit a written request to the
cognizant contracting officer to con-
sider whether the unreimbursed costs
should be paid and to discuss the find-
ings with the contractor;

(ii) File a claim under the Disputes
clause, which the cognizant contract-
ing officer will process in accordance
with agency procedures; or

(iii) Do both of the above.

Subpart 42.9—Bankruptcy

SOURCE: 56 FR 15154, Apr. 15, 1991, unless
otherwise noted.
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42.900 Scope of subpart.

This subpart prescribes policies and
procedures regarding actions to be
taken when a contractor enters into
proceedings relating to bankruptcy. It
establishes a requirement for the con-
tractor to notify the contracting offi-
cer upon filing a petition for bank-
ruptcy. It further establishes minimum
requirements for agencies to follow in
the event of a contractor bankruptcy.

42901 General.

The contract administration office
shall take prompt action to determine
the potential impact of a contractor
bankruptcy on the Government in
order to protect the interests of the
Government.

42.902 Procedures.

(a) When notified of bankruptcy pro-
ceedings, agencies shall, as a mini-
mum—

(1) Furnish the notice of bankruptcy
to legal counsel and other appropriate
agency offices (e.g., contracting, finan-
cial, property) and affected buying ac-
tivities;

(2) Determine the amount of the Gov-
ernment’s potential claim against the
contractor (in assessing this impact,
identify and review any contracts that
have not been closed out, including
those physically completed or termi-
nated);

(3) Take actions necessary to protect
the Government’s financial interests
and safeguard Government property;
and

(4) Furnish pertinent contract infor-
mation to the legal counsel represent-
ing the Government.

(b) The contracting officer shall con-
sult the legal counsel, whenever pos-
sible, prior to taking any action re-
garding the contractor’s bankruptcy
proceedings.

42.903 Solicitation provision and con-
tract clause.

The contracting officer shall insert
the clause at 52.242-13, Bankruptcy, in
all solicitations and contracts exceed-
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ing the simplified acquisition thresh-
old.

[56 FR 15154, Apr. 15, 1991, as amended at 60
FR 34759, July 3, 1995; 61 FR 39190, July 26,
1996]

Subpart 42.10 [Reserved]

Subpart 42.11—Production
Surveillance and Reporting

42.1101 General.

Production surveillance is a function
of contract administration used to de-
termine contractor progress and to
identify any factors that may delay
performance. Production surveillance
involves Government review and analy-
sis of (a) contractor performance plans,
schedules, controls, and industrial
processes and (b) the contractor’s ac-
tual performance under them.

42.1102 Applicability.

This subpart applies to all contracts
for supplies or services other than fa-
cilities, construction contracts, and
Federal Supply Schedule contracts.
See part 37, especially subpart 37.6, re-
garding surveillance of contracts for
services.

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 44816, Aug. 22, 1997]

42.1103 Policy.

The contractor is responsible for
timely contract performance. The Gov-
ernment will maintain surveillance of
contractor performance as necessary to
protect its interests. When the con-
tracting office retains a contract for
administration, the contracting officer
administering the contract shall deter-
mine the extent of surveillance.

42.1104 Surveillance requirements.

(a) The contract administration of-
fice determines the extent of produc-
tion surveillance on the basis of (1) the
criticality (degree of importance to the
Government) assigned by the contract-
ing officer (see 42.1105) to the supplies
or services and (2) consideration of the
following factors:
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(i) Contract requirements for report-
ing production progress and perform-
ance.

(ii) The contract performance sched-
ule.

(iii)
plan.

(iv) The contractor’s history of con-
tract performance.

(v) The contractor’s experience with
the contract supplies or services.

(vi) The contractor’s financial capa-
bility.

(vii) Any supplementary written in-
structions from the contracting office.

(b) Contracts at or below the sim-
plified acquisition threshold should not
normally require production surveil-
lance.

(¢) In planning and conducting sur-
veillance, contract administration of-
fices shall make maximum use of any
reliable contractor production control
or data management systems.

(d) In performing surveillance, con-
tract administration office personnel
shall avoid any action that may (1) be
inconsistent with any contract require-
ment or (2) result in claims of waivers,
of changes, or of other contract modi-
fications.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

The contractor’s production

42.1105 Assignment of criticality des-
ignator.

Contracting officers shall assign a
criticality designator to each contract
in the space for designhating the con-
tract administration office, as follows:

Criticalit) o

Designafgr Criterion

A Critical contracts, including DX-rated contracts
(see subpart 11.6), contracts citing the au-
thority in 6.302-2 (unusual and compelling
urgency), and contracts for major systems.

B Contracts (other than those designated “A”) for
items needed to maintain a Government or
contractor production or repair line, to pre-
clude out-of-stock conditions or to meet user
needs for nonstock items.

C All contracts other than those designated “A”
or “B.”

[48 FR 42370, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 48249, Sept. 18, 1995]

42.1106 Reporting requirements.

(@) When information on contract
performance status is needed, contract-

42.1200

ing officers may require contractors to
submit production progress reports (see
42.1107(a)). Reporting requirements
shall be limited to that information es-
sential to Government needs and shall
take maximum advantage of data out-
put generated by contractor manage-
ment systems.

(b) Contract administration offices
shall review and verify the accuracy of
contractor reports and advise the con-
tracting officer of any required action.
The accuracy of contractor-prepared
reports shall be verified either by a
program of continuous surveillance of
the contractor’s report-preparation
system or by individual review of each
report.

(c) The contract administration of-
fice may at any time initiate a report
to advise the contracting officer (and
the inventory manager, if one is des-
ignated in the contract) of any poten-
tial or actual delay in performance.
This advice shall (1) be in writing, (2)
be provided in sufficient time for the
contracting officer to take necessary
action, and (3) provide a definite rec-
ommendation, if action is appropriate.

42.1107 Contract clause.

(a) The contracting officer shall in-
sert the clause at 52.242-2, Production
Progress Reports, in solicitations and
contracts when production progress re-
porting is required; unless a facilities
contract, a construction contract, or a
Federal Supply Schedule contract is
contemplated.

(b) When the clause at 52.242-2 is
used, the contracting officer shall
specify appropriate reporting instruc-
tions in the Schedule (see 42.1106(a)).

Subpart 42.12—Novation and
Change-of-Name Agreements

42.1200 Scope of subpart.

This subpart prescribes policies and
procedures for—

(a) Recognition of a successor in in-
terest to Government contracts when
contractor assets are transferred;

(b) Recognition of a change in a con-
tractor’s name; and

(c) Execution of novation agreements
and change-of-name agreements by the
responsible contracting officer.
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42.1201 Definitions.

Change-of-name agreement means a
legal instrument executed by the con-
tractor and the Government that rec-
ognizes the legal change of name of the
contractor without disturbing the
original contractual rights and obliga-
tions of the parties.

Novation agreement means a legal in-
strument executed by (a) the contrac-
tor (transferor), (b) the successor in in-
terest (transferee), and (c) the Govern-
ment by which, among other things,
the transferor guarantees performance
of the contract, the transferee assumes
all obligations under the contract, and
the Government recognizes the trans-
fer of the contract and related assets.

42.1202 Responsibility for
agreements.

The contracting officer responsible
for processing and executing novation
and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts
held by the transferor have been as-
signed to an administrative contract-
ing officer (ACO) (see 2.1 and 42.202),
the responsible contracting officer
shall be—

(1) This ACO; or

(2) The ACO responsible for the cor-
porate office, if affected contracts are
in more than one plant or division of
the transferor.

(b) If none of the affected contracts
held by the transferor have been as-
signed to an ACO, the contracting offi-
cer responsible for the largest unset-
tled (unbilled plus billed but unpaid)
dollar balance of contracts shall be the
responsible contracting officer.

(c) If several transferors are involved,
the responsible contracting officer
shall be—

(1) The ACO administering the larg-
est unsettled dollar balance; or

(2) The contracting officer (or ACO)
designated by the agency having the
largest unsettled dollar balance, if
none of the affected contracts have
been assigned to an ACO.

executing

42.1203 Processing agreements.

(a) When a firm performing Govern-
ment contracts wishes the Government
to recognize (1) a successor in interest
to these contracts or (2) a name
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change, the contractor shall submit a
written request to the responsible con-
tracting officer (see 42.1202).

(b) The responsible contracting offi-
cer shall—

(1) Identify and request that the con-
tractor submit the information nec-
essary to evaluate the proposed agree-
ment for recognizing a successor in in-
terest or a name change. This informa-
tion should include the items identified
in 42.1204 (e) and (f) or 42.1205(a), as ap-
plicable;

(2) Notify each contract administra-
tion office and contracting office af-
fected by a proposed agreement for rec-
ognizing a successor in interest, and
provide those offices with a list of all
affected contracts; and

(3) Request submission of any com-
ments or objections to the proposed
transfer within 30 days after notifica-
tion. Any submission should be accom-
panied by supporting documentation.

(c) Upon receipt of the necessary in-
formation, the responsible contracting
officer shall determine whether or not
it is in the Government’s interest to
recognize the proposed successor in in-
terest on the basis of—

(1) The comments received from the
affected contract administration of-
fices and contracting offices;

(2) The proposed successor’s respon-
sibility under subpart 9.1, Responsible
Prospective Contractors; and

(3) Any factor relating to the pro-
posed successor’s performance of con-
tracts with the Government that the
Government determines would impair
the proposed successor’s ability to per-
form the contract satisfactorily.

(d) The execution of a novation
agreement does not preclude the use of
any other method available to the con-
tracting officer to resolve any other
issues related to a transfer of contrac-
tor assets, including the treatment of
costs.

(e) Any separate agreement between
the transferor and transferee regarding
the assumption of liabilities (e.g., long-
term incentive compensation plans,
cost accounting standards noncompli-
ances, environmental cleanup costs,
and final overhead costs) should be ref-
erenced specifically in the novation
agreement.
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(f) Before novation and change-of-
name agreements are executed, the re-
sponsible contracting officer shall en-
sure that Government counsel has re-
viewed them for legal sufficiency.

(g) The responsible contracting offi-
cer shall (1) forward a signed copy of
the executed novation or change-of-
name agreement to the transferor and
to the transferee and (2) retain a signed
copy in the case file.

(h) Following distribution of the
agreement, the responsible contracting
officer shall—

(1) Prepare a Standard Form 30,
Amendment of Solicitation/Modifica-
tion of Contract, incorporating a sum-
mary of the agreement and attaching a
complete list of contracts affected;

(2) Retain the original Standard
Form 30 with the attached list in the
case file;

(3) Send a signed copy of the Stand-
ard Form 30, with attached list to the
transferor and to the transferee; and

(4) Send a copy of this Standard
Form 30 with attached list to each con-
tract administration office or contract-
ing office involved, which shall be re-
sponsible for further appropriate dis-
tribution.

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 64934, Dec. 9, 1997; 63 FR 1533, Jan. 9, 1998]

42.1204 Applicability of novation

agreements.

(a) 41 U.S.C. 15 prohibits transfer of
Government contracts from the con-
tractor to a third party. The Govern-
ment may, when in its interest, recog-
nize a third party as the successor in
interest to a Government contract
when the third party’s interest in the
contract arises out of the transfer of—

(1) All the contractor’s assets; or

(2) The entire portion of the assets
involved in performing the contract.
(See 14.404-2(1) for the effect of nova-
tion agreements after bid opening but
before award.) Examples of such trans-
actions include, but are not limited
to—

(i) Sale of these assets with a provi-
sion for assuming liabilities;

(if) Transfer of these assets incident
to a merger or corporate consolidation;
and

42.1204

(iii) Incorporation of a proprietorship
or partnership, or formation of a part-
nership.

(b) A novation agreement is unneces-
sary when there is a change in the own-
ership of a contractor as a result of a
stock purchase, with no legal change in
the contracting party, and when that
contracting party remains in control of
the assets and is the party performing
the contract. However, whether there
is a purchase of assets or a stock pur-
chase, there may be issues related to
the change in ownership that appro-
priately should be addressed in a for-
mal agreement between the contractor
and the Government (see 42.1203(e)).

(c) When it is in the Government’s in-
terest not to concur in the transfer of
a contract from one company to an-
other company, the original contractor
remains under contractual obligation
to the Government, and the contract
may be terminated for reasons of de-
fault, should the original contractor
not perform.

(d) When considering whether to rec-
ognize a third party as a successor in
interest to Government contracts, the
responsible contracting officer shall
identify and evaluate any significant
organizational conflicts of interest in
accordance with subpart 9.5. If the re-
sponsible contracting officer deter-
mines that a conflict of interest cannot
be resolved, but that it is in the best
interest of the Government to approve
the novation request, a request for a
waiver may be submitted in accordance
with the procedures at 9.503.

(e) When a contractor asks the Gov-
ernment to recognize a successor in in-
terest, the contractor shall submit to
the responsible contracting officer
three signed copies of the proposed no-
vation agreement and one copy each,
as applicable, of the following:

(1) The document describing the pro-
posed transaction, e.g., purchase/sale
agreement or memorandum of under-
standing.

(2) A list of all affected contracts be-
tween the transferor and the Govern-
ment, as of the date of sale or transfer
of assets, showing for each, as of that
date, the—

(i) Contract number and type;

(if) Name and address of the con-
tracting office;
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(iii) Total dollar value, as amended;
and

(iv) Approximate remaining unpaid
balance.

(3) Evidence of the transferee’s capa-
bility to perform.

(4) Any other relevant information
requested by the responsible contract-
ing officer.

(f) Except as provided in paragraph
(g) of this section, the contractor shall
submit to the responsible contracting
officer one copy of each of the follow-
ing documents, as applicable, as the
documents become available:

(1) An authenticated copy of the in-
strument effecting the transfer of as-
sets; e.g., bill of sale, certificate of
merger, contract, deed, agreement, or
court decree.

(2) A certified copy of each resolution
of the corporate parties’ boards of di-
rectors authorizing the transfer of as-
sets.

(3) A certified copy of the minutes of
each corporate party’s stockholder
meeting necessary to approve the
transfer of assets.

(4) An authenticated copy of the
transferee’s certificate and articles of
incorporation, if a corporation was
formed for the purpose of receiving the
assets involved in performing the Gov-
ernment contracts.

(5) The opinion of legal counsel for
the transferor and transferee stating
that the transfer was properly effected
under applicable law and the effective
date of transfer.

(6) Balance sheets of the transferor
and transferee as of the dates imme-
diately before and after the transfer of
assets, audited by independent ac-
countants.

(7) Evidence that any security clear-
ance requirements have been met.

(8) The consent of sureties on all con-
tracts listed under paragraph (e)(2) of
this section if bonds are required, or a
statement from the transferor that
none are required.

(g) If the Government has acquired
the documents during its participation
in the pre-merger or pre-acquisition re-
view process, or the Government’s in-
terests are adequately protected with
an alternative formulation of the infor-
mation, the responsible contracting of-
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ficer may modify the list of documents
to be submitted by the contractor.

(h) When recognizing a successor in
interest to a Government contract is
consistent with the Government’s in-
terest, the responsible contracting offi-
cer shall execute a novation agreement
with the transferor and the transferee.
It shall ordinarily provide in part
that—

(1) The transferee assumes all the
transferor’s obligations under the con-
tract;

(2) The transferor waives all rights
under the contract against the Govern-
ment;

(3) The transferor guarantees per-
formance of the contract by the trans-
feree (a satisfactory performance bond
may be accepted instead of the guaran-
tee); and

(4) Nothing in the agreement shall re-
lieve the transferor or transferee from
compliance with any Federal law.

(i) The responsible contracting offi-
cer shall use the following format for
agreements when the transferor and
transferee are corporations and all the
transferor’s assets are transferred. This
format may be adapted to fit specific
cases and may be used as a guide in
preparing similar agreements for other
situations.

NOVATION AGREEMENT

The ABC CORPORATION (Transferor), a
corporation duly organized and existing
under the laws of [insert State] with
its principal office in [insert city]; the
XYZ CORPORATION (Transferee), [if appro-
priate add ‘‘formerly known as the EFG Cor-
poration’] a corporation duly organized and
existing under the laws of [insert
State] with its principal office in — ——
[insert city]; and the UNITED STATES OF
AMERICA (Government) enter into this
Agreement as of [insert the date
transfer of assets became effective under appli-
cable State law].

(a) THE PARTIES AGREE TO THE FOL-
LOWING FACTS:

(1) The Government, represented by var-
ious Contracting Officers of the
[insert name(s) of agency(ies)], has entered
into certain contracts with the Transferor,
namely: [insert contract or purchase
order identifications]; [or delete ‘‘namely’” and
insert “‘as shown in the attached list marked
‘Exhibit A’ and incorporated in this Agreement
by reference.”’]. The term the contracts, as
used in this Agreement, means the above
contracts and purchase orders and all other
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contracts and purchase orders, including all
modifications, made between the Govern-
ment and the Transferor before the effective
date of this Agreement (whether or not per-
formance and payment have been completed
and releases executed if the Government or
the Transferor has any remaining rights, du-
ties, or obligations under these contracts
and purchase orders). Included in the term
the contracts are also all modifications made
under the terms and conditions of these con-
tracts and purchase orders between the Gov-
ernment and the Transferee, on or after the
effective date of this Agreement.

(2) As of , 19—, the Transferor has
transferred to the Transferee all the assets
of the Transferor by virtue of a
[insert term descriptive of the legal transaction
involved] between the Transferor and the
Transferee.

(3) The Transferee has acquired all the as-
sets of the Transferor by virtue of the above
transfer.

(4) The Transferee has assumed all obliga-
tions and liabilities of the Transferor under
the contracts by virtue of the above transfer.

(5) The Transferee is in a position to fully
perform all obligations that may exist under
the contracts.

(6) It is consistent with the Government’s
interest to recognize the Transferee as the
successor party to the contracts.

(7) Evidence of the above transfer has been
filed with the Government.

[When a change of name is also involved; e.g.,
a prior or concurrent change of the Transferee’s
name, an appropriate statement shall be in-
serted (see example in paragraph (8) below)].

(8) A certificate dated , 19—, signed
by the Secretary of State of [insert
State], to the effect that the corporate name
of EFG CORPORATION was changed to XYZ
CORPORATION on ————, 19—, has been
filed with the Government.

(b) IN CONSIDERATION OF THESE
FACTS, THE PARTIES AGREE THAT BY
THIS AGREEMENT—

(1) The Transferor confirms the transfer to
the Transferee, and waives any claims and
rights against the Government that it now
has or may have in the future in connection
with the contracts.

(2) The Transferee agrees to be bound by
and to perform each contract in accordance
with the conditions contained in the con-
tracts. The Transferee also assumes all obli-
gations and liabilities of, and all claims
against, the Transferor under the contracts
as if the Transferee were the original party
to the contracts.

(3) The Transferee ratifies all previous ac-
tions taken by the Transferor with respect
to the contracts, with the same force and ef-
fect as if the action had been taken by the
Transferee.

(4) The Government recognizes the Trans-
feree as the Transferor’s successor in inter-
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est in and to the contracts. The Transferee
by this Agreement becomes entitled to all
rights, titles, and interests of the Transferor
in and to the contracts as if the Transferee
were the original party to the contracts. Fol-
lowing the effective date of this Agreement,
the term Contractor, as used in the contracts,
shall refer to the Transferee.

(5) Except as expressly provided in this
Agreement, nothing in it shall be construed
as a waiver of any rights of the Governmelt
against the Transferor.

(6) All payments and reimbursements pre-
viously made by the Governmelt to the
Transferor, and all other previous actions
taken by the Government under the con-
tracts, shall be considered to have dis-
charged those parts of the Government’s ob-
ligations under the contracts. All payments
and reimbursements made by the Govern-
ment after the date of this Agreement in the
name of or to the Transferor shall have the
same force and effect as if made to the
Transferee, and shall constitute a complete
discharge of the Government’s obligations
under the contracts, to the extent of the
amounts paid or reimbursed.

(7) The Transferor and the Transferee
agree that the Government is not obligated
to pay or reimburse either of them for, or
otherwise give effect to, any costs, taxes, or
other expenses, or any related increases, di-
rectly or indirectly arising out of or result-
ing from the transfer or this Agreement,
other than those that the Government in the
absence of this transfer or Agreement would
have been obligated to pay or reimburse
under the terms of the contracts.

(8) The Transferor guarantees payment of
all liabilities and the performance of all obli-
gations that the Transferee (i) assumes
under this Agreement or (ii) may undertake
in the future should these contracts be modi-
fied under their terms and conditions. The
Transferor waives notice of, and consents to,
any such future modifications.

(9) The contracts shall remain in full force
and effect, except as modified by this Agree-
ment. Each party has executed this Agree-
ment as of the day and year first above writ-
ten.

UNITED STATES OF AMERICA,

By
Title

ABC CORPORATION,

By
Title

[CORPORATE SEAL]
XYZ CORPORATION,

By
Title

[CORPORATE SEAL]
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CERTIFICATE

I, ———, certify that 1 am the Sec-
retary of ABC CORPORATION; that
, who signed this Agreement for
this corporation, was then of this
corporation; and that this Agreement was
duly signed for and on behalf of this corpora-
tion by authority of its governing body and
within the scope of its corporate powers.
Witness my hand and the seal of this cor-
poration this day of 19—.

By
[CORPORATE SEAL]

CERTIFICATE

I, ——, certify that I am the Sec-
retary of XYZ CORPORATION; that
———, who signed this Agreement for
this corporation, was then of this
corporation; and that this Agreement was
duly signed for and on behalf of this corpora-
tion by authority of its governing body and
within the scope of its corporate powers.

Witness my hand and the seal of this cor-
poration this day of 19—.

By
[CORPORATE SEAL]

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 64935, Dec. 9, 1997]

42.1205 Agreement to recognize con-
tractor’s change of name.

(a) If only a change of the contrac-
tor’s name is involved and the Govern-
ment’s and contractor’s rights and ob-
ligations remain unaffected, the par-
ties shall execute an agreement to re-
flect the name change. The contractor
shall forward to the responsible con-
tracting officer three signed copies of
the Change-of-Name Agreement, and
one copy each of the following:

(1) The document effecting the name
change, authenticated by a proper offi-
cial of the State having jurisdiction.

(2) The opinion of the contractor’s
legal counsel stating that the change
of name was properly effected under
applicable law and showing the effec-
tive date.

(3) A list of all affected contracts and
purchase orders remaining unsettled
between the contractor and the Gov-
ernment, showing for each the contract
number and type, and name and ad-
dress of the contracting office. The
contracting officer may request the
total dollar value as amended and the

48 CFR Ch. 1 (10-1-98 Edition)

remaining unpaid balance for each con-
tract.

(b) The following suggested format
for an agreement may be adapted for
specific cases:

CHANGE-OF-NAME AGREEMENT

The ABC CORPORATION (Contractor), a
corporation duly organized and existing
under the laws of [insert State], and the
UNITED STATES OF AMERICA (Govern-
ment), enter into this Agreement as of

[insert date when the change of name
became effective under applicable State law].

(a) THE PARTIES AGREE TO THE FOL-
LOWING FACTS:

(1) The Government, represented by var-
ious Contracting Officers of the
[insert name(s) of agency(ies)], has entered
into certain contracts and purchase orders
with the XYZ CORPORATION, namely:

[insert contract or purchase order iden-
tifications]; [or delete ‘“namely’” and insert ‘“‘as
shown in the attached list marked ‘Exhibit A’
and incorporated in this Agreement by ref-
erence.”’]. The term the contracts, as used in
this Agreement, means the above contracts
and purchase orders and all other contracts
and purchase orders, including all modifica-
tions, made by the Government and the Con-
tractor before the effective date of this
Agreement (whether or not performance and
payment have been completed and releases
executed if the Government or the Contrac-
tor has any remaining rights, duties, or obli-
gations under these contracts and purchase
orders).

(2) The XYZ CORPORATION, by an amend-
ment to its certificate of incorporation,
dated ——, 19—, has changed its cor-
porate name to ABC CORPORATION.

(3) This amendment accomplishes a change
of corporate name only and all rights and ob-
ligations of the Government and of the Con-
tractor under the contracts are unaffected
by this change.

(4) Documentary evidence of this change of
corporate name has been filed with the Gov-
ernment.

(b) IN CONSIDERATION OF THESE
FACTS, THE PARTIES AGREE THAT—

(1) The contracts covered by this Agree-
ment are amended by substituting the name
“ABC CORPORATION” for the name “XYZ
CORPORATION” wherever it appears in the
contracts; and

(2) Each party has executed this Agree-
ment as of the day and year first above writ-
ten.

UNITED STATES OF AMERICA,

By
Title

ABC CORPORATION,
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By
Title

[CORPORATE SEAL]

CERTIFICATE

I, ——, certify that I am the Sec-
retary of ABC CORPORATION; that
——, who signed this Agreement for
this corporation, was then of this
corporation; and that this Agreement was
duly signed for and on behalf of this corpora-
tion by authority of its governing body and
within the scope of its corporate powers.

Witness my hand and the seal of this cor-
poration this — day of 19—.

By
[CORPORATE SEAL]

[48 FR 42370, Sept. 19, 1983, as amended at 56
FR 67134, Dec. 27, 1991]

Subpart  42.13—Suspension  of
Work, Stop-Work Orders, and
Government Delay of Work

SOURCE: 48 FR 42159, Sept. 19, 1983, unless
otherwise noted. Redesignated at 60 FR 48241,
Sept. 18, 1995.

42.1301 General.

Situations may occur during con-
tract performance that cause the Gov-
ernment to order a suspension of work,
or a work stoppage. This subpart pro-
vides clauses to meet these situations
and a clause for settling contractor
claims for unordered Government
caused delays that are not otherwise
covered in the contract.

42.1302 Suspension of work.

A suspension of work under a con-
struction or architect-engineer con-
tract may be ordered by the contract-
ing officer for a reasonable period of
time. If the suspension is unreasonable,
the contractor may submit a written
claim for increases in the cost of per-
formance, excluding profit.

42.1303 Stop-work orders.

(a) Stop-work orders may be used,
when appropriate, in any negotiated
fixed-price or cost-reimbursement sup-
ply, research and development, or serv-
ice contract if work stoppage may be
required for reasons such as advance-
ment in the state-of-the-art, produc-
tion or engineering breakthroughs, or
realignment of programs.

42.1304

(b) Generally, a stop-work order will
be issued only if it is advisable to sus-
pend work pending a decision by the
Government and a supplemental agree-
ment providing for the suspension is
not feasible. Issuance of a stop-work
order shall be approved at a level high-
er than the contracting officer. Stop-
work orders shall not be used in place
of a termination notice after a decision
to terminate has been made.

(c) Stop-work orders should include—

(1) A description of the work to be
suspended;

(2) Instructions concerning the con-
tractor’s issuance of further orders for
materials or services;

(3) Guidance to the contractor on ac-
tion to be taken on any subcontracts;
and

(4) Other suggestions to the contrac-
tor for minimizing costs.

(d) Promptly after issuing the stop-
work order, the contracting officer
should discuss the stop-work order
with the contractor and modify the
order, if necessary, in light of the dis-
cussion.

(e) As soon as feasible after a stop-
work order is issued, but before its ex-
piration, the contracting officer shall
take appropriate action to—

(1) Terminate the contract;

(2) Cancel the stop-work order (any
cancellation of a stop-work order shall
be subject to the same approvals as
were required for its issuance); or

(3) Extend the period of the stop-
work order if it is necessary and if the
contractor agrees (any extension of the
stop-work order shall be by a supple-
mental agreement).

42.1304 Government delay of work.

(@) The clause at 52.242-17, Govern-
ment Delay of Work, provides for the
administrative settlement of contrac-
tor claims that arise from delays and
interruptions in the contract work
caused by the acts, or failures to act, of
the contracting officer. This clause is
not applicable if the contract otherwise
specifically provides for an equitable
adjustment because of the delay or
interruption; e.g., when the Changes
clause is applicable.
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(b) The clause does not authorize the
contracting officer to order a suspen-
sion, delay, or interruption of the con-
tract work and it shall not be used as
the basis or justification of such an
order.

(c) If the contracting officer has no-
tice of an unordered delay or interrup-
tion covered by the clause, the con-
tracting officer shall act to end the
delay or take other appropriate action
as soon as practicable.

(d) The contracting officer shall re-
tain in the file a record of all negotia-
tions leading to any adjustment made
under the clause, and related cost or
pricing data, or information other than
cost or pricing data.

[48 FR 42159, Sept. 19, 1983. Redesignated and
amended at 60 FR 48241, 48249, Sept. 18, 1995]

42.1305 Contract clauses.

(a) The contracting officer shall in-
sert the clause at 52.242-14, Suspension
of Work, in solicitations and contracts
when a fixed-price construction or ar-
chitect-engineer contract is con-
templated.

(b)(1) The contracting officer may,
when contracting by negotiation, in-
sert the clause at 52.242-15, Stop-Work
Order, in solicitations and contracts
for supplies, services, or research and
development.

(2) If a cost-reimbursement contract
is contemplated, the contracting offi-
cer shall use the clause with its Alter-
nate I.

(c) The contracting officer shall in-
sert the clause at 52.242-16, Stop-Work
Order—Facilities, in solicitations and
contracts when a facilities acquisition
contract or a consolidated facilities
contract is contemplated.

(d) The contracting officer shall in-
sert the clause at 52.242-17, Govern-
ment Delay of Work, in solicitations
and contracts when a fixed-price con-
tract is contemplated for supplies
other than commercial or modified-
commercial items. The clause use is
optional when a fixed-price contract is
contemplated for services, or for sup-
plies that are commercial or modified-
commercial items.

[48 FR 42159, Sept. 19, 1983, as amended at 50
FR 2270, Jan. 15, 1985; 50 FR 25680, June 20,
1985. Redesignated and amended at 60 FR
48241, 48249, Sept. 18, 1995]
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Subpart 42.14—Traffic and
Transportation Management

42.1401 General.

(a) The contract administration of-
fice (CAO) shall ensure that instruc-
tions to contractors result in the most
efficient and economical use of carrier
services and equipment. If the trans-
portation data regarding f.o.b. origin
contracts is insufficient for Govern-
ment transportation management pur-
poses, the CAO shall obtain the data
used in the evaluation of offers.

(b) Transportation personnel as-
signed to or supporting the CAO, or ap-
propriate agency personnel, are respon-
sible for—

(1) Furnishing timely routings and
releases for port shipments;

(2) Monitoring shipments to provide
for carload or truckload quantities
when practicable;

(3) Controlling and issuing U.S. Gov-
ernment bills of lading (GBL’s) and de-
termining proper freight classification
descriptions;

(4) Reviewing documentation to en-
sure the proper distribution and valida-
tion of shipping documents;

(5) Developing, and advising on,
transportation cost differentials
brought on by proposed changes in con-
tract terms; e.g., delivery schedules;

(6) Determining, for contract require-
ments, the size and carrying capability
of carrier equipment to transport over-
dimensional and/or overweight sup-
plies, hazardous materials, or supplies
requiring special shipping arrange-
ments;

(7) Developing information and re-
porting movements that may be the
basis for negotiating special rates for
volume movements or for rate adjust-
ments (see 42.1402(b));

(8) Exercising control of irregular-
ities in preservation, packing, loading,
blocking and bracing, and other causes
contributing to loss and damage; seal-
ing of carrier equipment and docu-
mentation;

(9) Providing information on the use
of transit arrangements;

(10) Recommending, when appro-
priate, prepayment by contractor for
f.o.b. origin shipments or parcel post
(see 47.303-17 and 42.1404);
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(11) Recommending, when appro-
priate, the use of commercial forms
and procedures for small shipments of
a recurring nature if transportation
costs do not exceed $100, as authorized
in 41 CFR 101-41.304-2 and, for the De-
partment of Defense (DOD), in Chapter
32, Defense Traffic Management Regu-
lation (DTMR) (AR 55-355,
NAVSUPINST 4600.70, AFM 75-2, MCO
P-4600.14A, DLAR 4500.3);

(12) Diverting, reconsigning, tracing,
and expediting shipments; and

(13) Considering the capabilities of
contractors for meeting new or emer-
gency requirements that arise during
the contract administration and using
these capabilities when appropriate.

(14) Using routings through estab-
lished consolidation stations when it is
in the Government’s interest.

(c) Civilian agencies shall consult
and cooperate with the Office of Trans-
portation of the General Services Ad-
ministration (GSA) as required in 41
CFR 101-40. (See 47.105, Transportation
assistance, for assistance to civilian
Government activities or to military
installations.)

[48 FR 42370, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 55 FR 52796, Dec. 21,
1990; 59 FR 11383, Mar. 10, 1994]

42.1402 Volume movements within the
continental United States.

(@) (1) For purposes of contract ad-
ministration, a volume movement is—

(i) In DOD, the aggregate of freight
shipments amounting to or exceeding
25 carloads, 25 truckloads, or 500,000
pounds, to move during the contract
period from one origin point for deliv-
ery to one destination point or area;
and

(ii) In civilian agencies, 50 short tons
(100,000 pounds) in the aggregate to
move during the contract period from
one origin point for delivery to one des-
tination point or area.

(2) Transportation personnel assigned
to or supporting the CAO, or appro-
priate agency personnel, shall report
planned and actual volume movements
in accordance with agency regulations.
DOD activities report to the Military
Traffic Management Command
(MTMC) under the Defense Traffic
Management Regulation (DTMR). Ci-
vilian agencies report to GSA, Office of

42.1403

Transportation, or other designated of-
fices under the Federal Property Man-
agement Regulations (FPMR), specifi-
cally 41 CFR 101-40.305-2.

(b) Reporting of volume movements
permits MTMC and GSA transpor-
tation personnel to determine the rea-
sonableness of applicable current rates
and, when appropriate, to negotiate ad-
justed or modified rates.

[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 11383, Mar. 10, 1994]

42.1403 Shipping documents covering
f.0.b. origin shipments.

(a) Except as provided in 47.303-17,
when a contract specifies delivery of
supplies f.o.b. origin with transpor-
tation costs to be paid by the Govern-
ment, the contractor shall make ship-
ments on U.S. Government bills of lad-
ing (GBL’s), or on other shipping docu-
ments prescribed by MTMC in the case
of seavan containers, furnished by the
CAO or the appropriate agency trans-
portation office. Each agency shall es-
tablish appropriate procedures by
which the contractor shall obtain
GBL’s. The contracting officer shall
not authorize the contractor to ship on
commercial bills of lading for conver-
sion to GBL’s unless delivery is ex-
tremely urgent and GBL’s are not read-
ily available.

(b) The possible application of re-
duced rates under section 10721 of the
Interstate Commerce Act for ship-
ments on commercial bills of lading
and the Commercial Bill of Lading No-
tations clause are discussed at 47.104.

(c¢) (1) The limited authority for the
use of commercial forms and proce-
dures to acquire freight or express
transportation for small shipments of a
recurring nature when transportation
costs do not exceed $100, is prescribed
in the Transportation Documentation
and Audit Regulation, specifically 41
CFR 101-41.304-2.

(2) For DOD shipments, correspond-
ing guidance is in Chapter 32 of the
DTMR.

[48 FR 42370, Sept. 19, 1983. Redesignated and
amended at 55 FR 52796, Dec. 21, 1990; 59 FR
11383, Mar. 10, 1994]
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42.1404 Shipments by parcel post or
other classes of mail.

42.1404-1 Parcel
ments.

(@) (1) Use of parcel post or other
classes of mail permits direct move-
ments from source of supply to the
user, without the intermediate docu-
mentation that is required when sup-
plies are transported through depots or
air or water terminals. However, the
use of parcel post and other classes of
mail shall be confined to deliveries of
mailable matter that meet the size,
weight, and distance limitations pre-
scribed by the U.S. Postal Service. Par-
cel post eligible shipments for overseas
destinations will not be sent via Small
Package Delivery services or parcel
post to CONUS military air or water
terminals. These shipments will be
mailed through the APO or FPO to the
overseas user.

(2) When parcel post or other classes
of mail are used by contractors, they
shall prepay the postage costs by using
their own mailing labels or stamps and
include prepaid postage costs as sepa-
rate items in the invoices for supplies
shipped.

(b)(1) Authority for contractors to
use indicia mail may be obtained by
submitting Postal Service (PS) Form
3601, Application to Mail Without
Affixing Postage Stamps, to the U.S.
Postal Service for approval, following
agency procedures. If approval is grant-
ed, the agency shall follow the U.S.
Postal Service permit requirements.

(2) When indicia mail is used, the
contractor will be provided with a com-
pleted PS Form 3601 and official pen-
alty permit imprint mailing labels, en-
velopes, or cards printed on the top
right side in a rectangular box: Postage
and Fees Paid (first line); Government
Agency Name (second line); and, the
proper permit imprint number (G-000)
on the third line. These must also bear
in the upper left corner in every case
the printed return address of the agen-
cy concerned above the printed phrases
“Official Business’” and ‘‘Penalty for
Private Use, $300.”” The name and ad-
dress of a private person or firm shall
not be shown.

(c) When a contractor uses the con-
tractor’s own label for making a ship-

post eligible ship-
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ment to a post office servicing military
and other agency consignees outside
the United States, the contractor shall
stamp or imprint the parcel imme-
diately above the label in 1/4 inch block
letters with (i) the name of the agency
and (ii) the words Official Mail-Contents
for Official Use-Exempt from Customs Re-
quirements. This permits identification
and expedites handling within the post-
al system. Use of this marking does not
eliminate the requirement for payment
of postage by the contractor when so
required by the contract or when the
contractor is to be reimbursed for the
cost of postage.

(d) Contractors may not insure ship-
ments at Government expense for the
purpose of recovery in case of loss and/
or damage, except that minimum in-
surance required for the purposes of ob-
taining receipts at point of origin and
upon delivery is authorized.

[48 FR 42370, Sept. 19, 1983, as amended at 53
FR 27467, July 20, 1988; 57 FR 60587, Dec. 21,
1992]

42.1404-2 Contract clauses.

(a) The contracting officer shall in-
sert the clause at 52.242-10, F.o.b. Ori-
gin—Government Bills of Lading or
Prepaid Postage, in solicitations and
contracts when f.o.b. origin shipments
are to be made using Government bills
of lading or prepaid postage.

(b) The contracting officer shall in-
sert the clause at 52.242-11, F.o.b. Ori-
gin—Government Bills of Lading or In-
dicia Mail, in solicitations and con-
tracts when f.0.b. origin shipments are
to be made using Government bills of
lading or indicia mail, if indicia mail
has been authorized by the U.S. Postal
Service.

42.1405 Discrepancies incident to ship-
ment of supplies.

(a) Discrepancies incident to ship-
ment include overage, shortage, loss,
damage, and other discrepancies be-
tween the quantity and/or condition of
supplies received from commercial car-
riers and the quantity and/or condition
of these supplies as shown on the cov-
ering bill of lading or other transpor-
tation document. Regulations and pro-
cedures for reporting and adjusting dis-
crepancies in Government shipments
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are in subpart 40.7 of the Federal Prop-
erty Management Regulations (41 CFR
101-40.7). (Military installations shall
consult Reporting of Transportation Dis-
crepancies in Shipments, AR 55-38,
NAVSUP INST 4610.33C, AFR 75-18,
MCO P4610.19D, DLAR 4500.15).

(b) Generally, when the place of de-
livery is f.o.b. origin, the Government
consignee at destination is also ac-
countable for the supplies, and all
claims or reports dealing with discrep-
ancies shall be initiated at that point
in accordance with the property ac-
countability regulations of the agency
concerned.

(c) If supplies are acquired on an
f.o.b. destination basis, any claim aris-
ing from a discrepancy occurring in
transit is a matter for settlement be-
tween the contractor and the carrier.
However, the Government consignee
shall (1) notify the carrier of the dis-
crepancy by noting the exception on
the carrier’s delivery receipt and (2)
furnish all available data to the CAO or
appropriate agency office, which shall
promptly transmit the data to the con-
tractor.

[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 11383, Mar. 10, 1994]

42.1406 Report of shipment.

42.1406-1 Advance notice.

Military (and as required, civilian
agency) storage and distribution
points, depots, and other receiving ac-
tivities require advance notice of ship-
ments en route from contractors’
plants. Generally, this notification is
required only for classified material;
sensitive, controlled, and certain other
protected material; explosives, and
some other hazardous materials; se-
lected shipments requiring movement
control; or minimum carload or truck-
load shipments. It facilitates arrange-
ments for transportation control,
labor, space, and use of materials han-
dling equipment at destination. Also,
timely receipt of notices by the con-
signee transportation office precludes
the incurring of demurrage and vehicle
detention charges.

[48 FR 42370, Sept. 19, 1983, as amended at 54
FR 48989, Nov. 28, 1989]

42.1501

42.1406-2 Contract clause.

The contracting officer shall insert
the clause at 52.242-12, Report of Ship-
ment (REPSHIP), in solicitations and
contracts when advance notice of ship-
ment is required for safety or security
reasons, or where carload or truckload
shipments will be made to DoD instal-
lations or, as required, to civilian agen-
cy facilities.

[54 FR 48989, Nov. 28, 1989]

Subpart 42.15—Contractor
Performance Information

SOURCE: 60 FR 16719, Mar. 31, 1995, unless
otherwise noted.

42.1500 Scope of subpart.

This subpart provides policies and es-
tablishes responsibilities for recording
and maintaining contractor perform-
ance information. It implements Office
of Federal Procurement Policy Letter
92-5, Past Performance Information.
This subpart does not apply to proce-
dures used by agencies in determining
fees under award or incentive fee con-
tracts. However, the fee amount paid
to contractors should be reflective of
the contractor’s performance and the
past performance evaluation should
closely parallel the fee determinations.

42.1501 General.

Past performance information is rel-
evant information, for future source se-
lection purposes, regarding a contrac-
tor’s actions under previously awarded
contracts. It includes, for example, the
contractor’s record of conforming to
contract requirements and to stand-
ards of good workmanship; the contrac-
tor’s record of forecasting and control-
ling costs; the contractor’s adherence
to contract schedules, including the ad-
ministrative aspects of performance;
the contractor’s history of reasonable
and cooperative behavior and commit-
ment to customer satisfaction; and
generally, the contractor’s business-
like concern for the interest of the cus-
tomer.
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42.1502 Policy.

(a) Except as provided in paragraph
(b) of this section, agencies shall pre-
pare an evaluation of contractor per-
formance for each contract in excess of
$1,000,000 (regardless of the date of con-
tract award) and for each contract in
excess of $100,000 beginning not later
than January 1, 1998 (regardless of the
date of contract award), at the time
the work under the contract is com-
pleted. In addition, interim evaluations
should be prepared as specified by the
agencies to provide current informa-
tion for source selection purposes, for
contracts with a period of performance,
including options, exceeding one year.
This evaluation is generally for the en-
tity, division, or unit that performed
the contract. The content and format
of performance evaluations shall be es-
tablished in accordance with agency
procedures and should be tailored to
the size, content, and complexity of the
contractual requirements.

(b) Agencies shall not evaluate per-
formance for contracts awarded under
48 CFR part 8, subparts 8.6 and 8.7.
Agencies shall evaluate construction
contractor performance and architect/
engineer contractor performance in ac-
cordance with 48 CFR 36.201 and 36.604,
respectively.

[60 FR 16719, Mar. 31, 1995 as amended at 62
FR 51258, Sept. 30, 1997]

42.1503 Procedures.

(a) Agency procedures for the past
performance evaluation system shall
generally provide for input to the eval-
uations from the technical office, con-
tracting office and, where appropriate,
end users of the product or service.

(b) Agency evaluations of contractor
performance prepared under this sub-
part shall be provided to the contractor
as soon as practicable after completion
of the evaluation. Contractors shall be
given a minimum of 30 days to submit
comments, rebutting statements, or
additional information. Agencies shall
provide for review at a level above the
contracting officer to consider dis-
agreements between the parties regard-
ing the evaluation. The ultimate con-
clusion on the performance evaluation
is a decision of the contracting agency.
Copies of the evaluation, contractor re-
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sponse, and review comments, if any,
shall be retained as part of the evalua-
tion. These evaluations may be used to
support future award decisions, and
should therefore be marked ‘‘Source
Selection Information’. The completed
evaluation shall not be released to
other than Government personnel and
the contractor whose performance is
being evaluated during the period the
information may be used to provide
source selection information. Disclo-
sure of such information could cause
harm both to the commercial interest
of the Government and to the competi-
tive position of the contractor being
evaluated as well as impede the effi-
ciency of Government operations. Eval-
uations used in determining award or
incentive fee payments may also be
used to satisfy the requirements of this
subpart. A copy of the annual or final
past performance evaluation shall be
provided to the contractor as soon as it
is finalized.

(c) Departments and agencies shall
share past performance information
with other departments and agencies
when requested to support future
award decisions. The information may
be provided through interview and/or
by sending the evaluation and com-
ment documents to the requesting
source selection official.

(d) Any past performance informa-
tion systems, including automated sys-
tems, used for maintaining contractor
performance information and/or eval-
uations should include appropriate
management and technical controls to
ensure that only authorized personnel
have access to the data.

(e) The past performance information
shall not be retained to provide source
selection information for longer than
three years after completion of con-
tract performance.

60 FR 16719, Sept. 30, 1997, as amended at 62
FR 51258, Sept. 30, 1997]

Subpart 42.16—Small Business
Contract Administration

42.1601 General.

The contracting officer shall make
every reasonable effort to respond in
writing within 30 days to any written
request to the contracting officer from
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a small business concern with respect
to a contract administration matter.
In the event the contracting officer
cannot respond to the request within
the 30-day period, the contracting offi-
cer shall, within the period, transmit
to the contractor a written notifica-
tion of the specific date the contract-
ing officer expects to respond. This pro-
vision shall not apply to a request for
a contracting officer decision under the
Contract Disputes Act of 1978 (41 U.S.C.
601-613).

[60 FR 48230, Sept. 18, 1995]

Subpart 42.17—Forward Pricing
Rate Agreements

SOURCE: 62 FR 51258, Sept. 30, 1997, unless
otherwise noted.

42.1701 Procedures.

(a) Negotiation of forward pricing
rate agreements (FPRA’s) may be re-
quested by the contracting officer or
the contractor or initiated by the ad-
ministrative contracting officer (ACO).
In determining whether or not to es-
tablish such an agreement, the ACO
should consider whether the benefits to
be derived from the agreement are
commensurate with the effort of estab-
lishing and monitoring it. Normally,
FPRA'’s should be negotiated only with
contractors having a significant vol-
ume of Government contract proposals.
The cognizant contract administration
agency shall determine whether an
FPRA will be established.

(b) The ACO shall obtain the contrac-
tor’s proposal and require that it in-
clude cost or pricing data that are ac-
curate, complete, and current as of the
date of submission. The ACO shall in-
vite the cognizant contract auditor and
contracting offices having a significant
interest to participate in developing a
Government objective and in the nego-
tiations. Upon completing negotia-
tions, the ACO shall prepare a price ne-
gotiation memorandum (PNM) (see
15.406-3) and forward copies of the PNM
and FPRA to the cognizant auditor and
to all contracting offices that are
known to be affected by the FPRA. A
Certificate of Current Cost or Pricing
Data shall not be required at this time
(see 15.407-3(c)).

Pt. 43

(c) The FPRA shall provide specific
terms and conditions covering expira-
tion, application, and data require-
ments for systematic monitoring to en-
sure the validity of the rates. The
agreement shall provide for cancella-
tion at the option of either party and
shall require the contractor to submit
to the ACO and to the cognizant con-
tract auditor any significant change in
cost or pricing data.

(d) When an FPRA is invalid, the
contractor should submit and nego-
tiate a new proposal to reflect the
changed conditions. If an FPRA has
not been established or has been invali-
dated, the ACO will issue a forward
pricing rate recommendation (FPRR)
to buying activities with documenta-
tion to assist negotiators. In the ab-
sence of an FPRA or FPRR, the ACO
shall include support for rates utilized.

(e) The ACO may negotiate continu-
ous updates to the FPRA. The FPRA
will provide specific terms and condi-
tions covering notification, applica-
tion, and data requirements for sys-
tematic monitoring to ensure the va-
lidity of the rates.

PART 43—CONTRACT
MODIFICATIONS

Sec.
43.000 Scope of part.
Subpart 43.1—General

43.101 Definitions.
43.102 Policy.
43.103 Types of contract modifications.
43.104 Notification of contract changes.
43.105 Availability of funds.
43.106 [Reserved]
43.107 Contract clause.

Subpart 43.2—Change Orders
43.201 General.
43.202 Authority to issue change orders.
43.203 Change order accounting procedures.
43.204 Administration.
43.205 Contract clauses.

Subpart 43.3—Forms
43.301 Use of forms.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42386, Sept. 19, 1983, unless
otherwise noted.
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43.000 Scope of part.

This part prescribes policies and pro-
cedures for preparing and processing
contract modifications for all types of
contracts including construction and
architect-engineer contracts. It does
not apply to—

(a) Orders for supplies or services not
otherwise changing the terms of con-
tracts or agreements (e.g., delivery or-
ders under indefinite-delivery con-
tracts); or

(b) Modifications for extraordinary
contractual relief (see part 50).

Subpart 43.1—General

43.101 Definitions.

Administrative change means a unilat-
eral (see 43.103(b)) contract change, in
writing, that does not affect the sub-
stantive rights of the parties (e.g., a
change in the paying office or the ap-
propriation data).

Change order means a written order,
signed by the contracting officer, di-
recting the contractor to make a
change that the Changes clause author-
izes the contracting officer to order
without the contractor’s consent.

Contract modification means any writ-
ten change in the terms of a contract
(see 43.103).

Effective date has various meanings
based on the circumstances in which it
is used:

(a) For a solicitation amendment,
change order, or administrative
change, the effective date shall be the
issue date of the amendment, change
order, or administrative change.

(b) For a supplemental agreement,
the effective date shall be the date
agreed upon by the contracting parties.

(¢) For a modification issued as a
confirming notice of termination for
the convenience of the Government,
the effective date of the confirming no-
tice shall be the same as the effective
date of the initial notice.

(d) For a modification converting a
termination for default to a termi-
nation for the convenience of the Gov-
ernment, the effective date shall be the
same as the effective date of the termi-
nation for default.

(e) For a modification confirming the
termination contracting officer’s pre-
vious letter determination of the
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amount due in settlement of a contract
termination for convenience, the effec-
tive date shall be the same as the effec-
tive date of the previous letter deter-
mination.

Supplemental agreement means a con-
tract modification that is accom-
plished by the mutual action of the
parties.

43.102 Policy.

(a) Only contracting officers acting
within the scope of their authority are
empowered to execute contract modi-
fications on behalf of the Government.
Other Government personnel shall
not—

(1) Execute contract modifications;

(2) Act in such a manner as to cause
the contractor to believe that they
have authority to bind the Govern-
ment; or

(3) Direct or encourage the contrac-
tor to perform work that should be the
subject of a contract modification.

(b) Contract modifications, including
changes that could be issued unilater-
ally, shall be priced before their execu-
tion if this can be done without ad-
versely affecting the interest of the
Government. If a significant cost in-
crease could result from a contract
modification and time does not permit
negotiation of a price, at least a maxi-
mum price shall be negotiated unless
impractical.

(c) The Federal Acquisition Stream-
lining Act of 1994, Public Law 103-355
(FASA), and Section 4402 of the
Clinger-Cohen Act of 1996, Public Law
104-106, authorize, but do not require,
contracting officers, if requested by the
prime contractor, to modify contracts
without requiring consideration to in-
corporate changes authorized by FASA
or Clinger-Cohen Act amendments into
existing contracts. Contracting officers
are encouraged, if appropriate, to mod-
ify contracts without requiring consid-
eration to incorporate these new poli-
cies. The contract modification should
be accomplished by inserting into the
contract, as a minimum, the current
version of the applicable FAR clauses.

[48 FR 42386, Sept. 19, 1983, as amended at 61
FR 18915, Apr. 29, 1996; 61 FR 69298, Dec. 31,
1996]
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43.103 Types of contract modifica-
tions.

Contract modifications are of the fol-
lowing types:

(a) Bilateral. A bilateral modification
(supplemental agreement) is a contract
modification that is signed by the con-
tractor and the contracting officer. Bi-
lateral modifications are used to—

(1) Make negotiated equitable adjust-
ments resulting from the issuance of a
change order;

(2) Definitize letter contracts; and

(3) Reflect other agreements of the
parties modifying the terms of con-
tracts.

(b) Unilateral. A unilateral modifica-
tion is a contract modification that is
signed only by the contracting officer.
Unilateral modifications are used, for
example, to—

(1) Make administrative changes;

(2) Issue change orders;

(3) Make changes authorized by
clauses other than a changes clause
(e.g., Property clause, Options clause,
Suspension of Work clause, etc.); and

(4) Issue termination notices.

43.104 Notification of
changes.

(a) When a contractor considers that
the Government has effected or may ef-
fect a change in the contract that has
not been identified as such in writing
and signed by the contracting officer,
it is necessary that the contractor no-
tify the Government in writing as soon
as possible. This will permit the Gov-
ernment to evaluate the alleged change
and (1) confirm that it is a change, di-
rect the mode of further performance,
and plan for its funding; (2) counter-
mand the alleged change; or (3) notify
the contractor that no change is con-
sidered to have occurred.

(b) The clause at 52.243-7, Notifica-
tion of Changes, which is prescribed in
43.107, (1) incorporates the policy ex-
pressed in paragraph (a) above; (2) re-
quires the contractor to notify the
Government promptly of any Govern-
ment conduct that the contractor con-
siders a change to the contract, and (3)
specifies the responsibilities of the con-
tractor and the Government with re-
spect to such notifications.

[48 FR 42386, Sept. 19, 1983, as amended at 56
FR 41744, Aug. 22, 1991]

contract

43.201

43.105 Availability of funds.

(a) The contracting officer shall not
execute a contract modification that
causes or will cause an increase in
funds without having first obtained a
certification of fund availability, ex-
cept for modifications to contracts
that—

(1) Are conditioned on availability of
funds (see 32.703-2); or

(2) Contain a limitation of cost or
funds clause (see 32.704).

(b) The certification required by
paragraph (a) above shall be based on
the negotiated price, except that modi-
fications executed before agreement on
price may be based on the best avail-
able estimate of cost.

43.106 [Reserved]

43.107 Contract clause.

The contracting officer may insert a
clause substantially the same as the
clause at 52.243-7, Notification of
Changes, in solicitations and contracts.
The clause is available for use pri-
marily in negotiated research and de-
velopment or supply contracts for the
acquisition of major weapon systems or
principal subsystems. If the contract
amount is expected to be less than
$1,000,000, the clause shall not be used,
unless the contracting officer antici-
pates that situations will arise that
may result in a contractor alleging
that the Government has effected
changes other than those identified as
such in writing and signed by the con-
tracting officer.

[48 FR 42386, Sept. 19, 1983. Redesignated at
54 FR 20497, May 11, 1989]

Subpart 43.2—Change Orders

43.201 General.

(a) Generally, Government contracts
contain a changes clause that permits
the contracting officer to make unilat-
eral changes, in designated areas, with-
in the general scope of the contract.
These are accomplished by issuing
written change orders on Standard
Form 30, Amendment of Solicitation/
Modification of Contract (SF 30), un-
less otherwise provided (see 43.301).

(b) The contractor must continue
performance of the contract as
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changed, except that in cost-reimburse-
ment or incrementally funded con-
tracts the contractor is not obligated
to continue performance or incur costs
beyond the limits established in the
Limitation of Cost or Limitation of
Funds clause (see 32.705-2).

(c) The contracting officer may issue
a change order by telegraphic message
under unusual or urgent cir-
cumstances; provided, that—

(1) Copies of the message are fur-
nished promptly to the same address-
ees that received the basic contract;

(2) Immediate action is taken to con-
firm the change by issuance of a SF 30;

(3) The message contains substan-
tially the information required by the
SF 30 (except that the estimated
change in price shall not be indicated),
including in the body of the message
the statement, ‘‘Signed by (Name),
Contracting Officer”’; and

(4) The contracting officer manually
signs the original copy of the message.

43.202 Authority to issue change or-
ders.

Change orders shall be issued by the
contracting officer except when au-
thority is delegated to an administra-
tive contracting officer (see 42.202(c)).

43.203 Change order accounting pro-
cedures.

(a) Contractors’ accounting systems
are seldom designed to segregate the
costs of performing changed work.
Therefore, before prospective contrac-
tors submit offers, the contracting offi-
cer should advise them of the possible
need to revise their accounting proce-
dures to comply with the cost segrega-
tion requirements of the Change Order
Accounting clause at 52.243-6.

(b) The following categories of direct
costs normally are segregable and ac-
countable under the terms of the
Change Order Accounting clause:

(1) Nonrecurring costs (e.g., engineer-
ing costs and costs of obsolete or reper-
formed work).

(2) Costs of added distinct work
caused by the change order (e.g., new
subcontract work, new prototypes, or
new retrofit or backfit Kits).

(3) Costs of recurring work (e.g.,
labor and material costs).
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43.204 Administration.

(a) Change order documentation. When
change orders are not forward priced,
they require two documents: the
change order and a supplemental agree-
ment reflecting the resulting equitable
adjustment in contract terms. If an eg-
uitable adjustment in the contract
price or delivery terms or both can be
agreed upon in advance, only a supple-
mental agreement need be issued, but
administrative changes and changes
issued pursuant to a clause giving the
Government a unilateral right to make
a change (e.g., an option clause) ini-
tially require only one document.

(b) Definitization. (1) Contracting offi-
cers shall negotiate equitable adjust-
ments resulting from change orders in
the shortest practicable time.

(2) Administrative contracting offi-
cers negotiating equitable adjustments
by delegation under 42.302(b)(1), shall
obtain the contracting officer’s concur-
rence before adjusting the contract de-
livery schedule.

(3) Contracting offices and contract
administration offices, as appropriate,
shall establish suspense systems ade-
quate to ensure accurate identification
and prompt definitization of unpriced
change orders.

(4) The contracting officer shall en-
sure that a cost analysis is made, if ap-
propriate, under 15.404-1(c) and shall
consider the contractor’s segregable
costs of the change, if available. If ad-
ditional funds are required as a result
of the change, the contracting officer
shall secure the funds before making
any adjustment to the contract.

(5) When the contracting officer re-
quires a field pricing review of requests
for equitable adjustment, the contract-
ing officer shall provide a list of any
significant contract events which may
aid in the analysis of the request. This
list should include—

(i) Date and dollar amount of con-
tract award and/or modification;

(ii) Date of submission of initial con-
tract proposal and dollar amount;

(iii) Date of alleged delays or disrup-
tions;

(iv) Performance dates as scheduled
at date of award and/or modification;

(v) Actual performance dates;
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(vi) Date entitlement to an equitable
adjustment was determined or con-
tracting officer decision was rendered,
if applicable;

(vii) Date of certification of the re-
quest for adjustment if certification is
required; and

(viii) Dates of any pertinent Govern-
ment actions or other key events dur-
ing contract performance which may
have an impact on the contractor’s re-
quest for equitable adjustment.

(c) Complete and final equitable adjust-
ments. To avoid subsequent controver-
sies that may result from a supple-
mental agreement containing an equi-
table adjustment as the result of a
change order, the contracting officer
should—

(1) Ensure that all elements of the
equitable adjustment have been pre-
sented and resolved; and

(2) Include, in the supplemental
agreement, a release similar to the fol-
lowing:

CONTRACTOR’S STATEMENT OF
RELEASE

In consideration of the modification(s)
agreed to herein as complete equitable ad-
justments for the Contrac-
tor’s.......... (describe).......... “‘proposal(s) for
adjustment,” the Contractor hereby releases
the Government from any and all liability
under this contract for further equitable ad-
justments attributable to such facts or cir-
cumstances giving rise to the ‘“‘proposal(s)
for adjustment” (except for .......... ).

[48 FR 42386, Sept. 19, 1983, as amended at 56
FR 15154, Apr. 15, 1991; 62 FR 51271, Sept. 30,
1997]

43.205 Contract clauses.

(@) (1) The contracting officer shall
insert the clause at 52.243-1, Changes—
Fixed-Price, in solicitations and con-
tracts when a fixed-price contract for
supplies is contemplated.

(2) If the requirement is for services,
other than architect-engineer or other
professional services, and no supplies
are to be furnished, the contracting of-
ficer shall use the clause with its Al-
ternate I.

(3) If the requirement is for services
(other than architect-engineer serv-
ices, transportation, or research and
development) and supplies are to be

43.205

furnished, the contracting officer shall
use the clause with its Alternate Il.

(4) If the requirement is for archi-
tect-engineer or other professional
services, the contracting officer shall
use the clause with its Alternate IlI.

(5) If the requirement is for transpor-
tation services, the contracting officer
shall use the clause with its Alternate
V.

(6) If it is desired to include the
clause in solicitations and contracts
when a research and development con-
tract is contemplated, the contracting
officer shall use the clause with its Al-
ternate V.

(b)(1) The contracting officer shall
insert the clause at 52.243-2, Changes—
Cost-Reimbursement, in solicitations
and contracts when a cost-reimburse-
ment contract for supplies is con-
templated.

(2) If the requirement is for services
and no supplies are to be furnished, the
contracting officer shall use the clause
with its Alternate I.

(3) If the requirement is for services
and supplies are to be furnished, the
contracting officer shall use the clause
with its Alternate I1.

(4) If the requirement is for construc-
tion, the contracting officer shall use
the clause with its Alternate IlI.

(5) If a facilities contract is con-
templated, the contracting officer shall
use the clause with its Alternate IV.

(6) If it is desired to include the
clause in solicitations and contracts
when a research and development con-
tract is contemplated, the contracting
officer shall use the clause with its Al-
ternate V.

(c) The contracting officer shall in-
sert the clause at 52.243-3, Changes—
Time-and-Materials or Labor-Hours, in
solicitations and contracts when a
time-and-materials or labor-hour con-
tract is contemplated.

(d) The contracting officer shall in-
sert the clause at 52.243-4, Changes, in
solicitations and contracts for (1) dis-
mantling, demolition, or removal of
improvements; and (2) construction,
when a fixed-price contract is con-
templated and the contract amount is
expected to exceed the simplified ac-
quisition threshold.

(e) The contracting officer shall in-
sert the clause at 52.243-5, Changes and
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Changed Conditions, in solicitations
and contracts for construction, when
the contract amount is not expected to
exceed the simplified acquisition
threshold.

(f) The contracting officer may insert
a clause, substantially the same as the
clause at 52.243-6, Change Order Ac-
counting, in solicitations and contracts
for supply and research and develop-
ment contracts of significant technical
complexity, if numerous changes are
anticipated. The clause may be in-
cluded in solicitations and contracts
for construction if deemed appropriate
by the contracting officer.

[48 FR 42386, Sept. 19, 1983, as amended at 56
FR 15154, Apr. 15, 1991; 60 FR 34760, July 3,
1995; 61 FR 39190, July 26, 1996]

Subpart 43.3—Forms

43.301 Use of forms.

(a)(1) The Standard Form 30 (SF 30),
Amendment of Solicitation/Modifica-
tion of Contract, exclusive of actions
processed under part 15, shall (except
for the options stated in 43.301(a)(2) or
actions processed under part 15) be
used for—

(i) Any amendment to a solicitation;

(ii) Change orders issued under the
Changes clause of the contract;

(iii) Any other unilateral contract
modification issued under a contract
clause authorizing such modification
without the consent of the contractor;

(iv) Administrative changes such as
the correction of typographical mis-
takes, changes in the paying office, and
changes in accounting and appropria-
tion data;

(v) Supplemental
43.103); and

(vi) Removal, reinstatement, or addi-
tion of funds to a contract.

(2) The SF 30 may be used for (i)
modifications that change the price of
contracts for the acquisition of petro-
leum as a result of economic price ad-
justment, (ii) termination notices, and
(iif) purchase order modifications as
specified in 13.302-3.

(3) If it is anticipated that a change
will result in a price change, the esti-
mated amount of the price change shall
not be shown on copies of SF 30 fur-
nished to the contractor.

agreements (see

48 CFR Ch. 1 (10-1-98 Edition)

(b) The Optional Form 336 (OF 336),
Continuation Sheet, or a blank sheet of
paper, may be used as a continuation
sheet for a contract modification.

[48 FR 42386, Sept. 19, 1983, as amended at 50
FR 26903, June 28, 1985; 51 FR 27120, July 29,
1986; 62 FR 51259, Sept. 30, 1997; 62 FR 64926,
Dec. 9, 1997]

PART 44—SUBCONTRACTING
POLICIES AND PROCEDURES

Sec.
44.000 Scope of part.

Subpart 44.1—General
44.101 Definitions.

Subpart 44.2—Consent to Subcontracts

44.201 Consent and advance notification re-
quirements.

44.201-1 Consent requirements.

44.201-2 Advance notification requirements.

44.202 Contracting officer’s evaluation.

44.202-1 Responsibilities.

44.202-2 Considerations.

44.203 Consent limitations.

44.204 Contract clauses.

Subpart 44.3—Contractors’ Purchasing
Systems Reviews

44.301
44.302
44.303

Objective.

Requirements.

Extent of review.

44.304 Surveillance.

44.305 Granting, withholding, or withdraw-
ing approval.

44.305-1 Responsibilities.

44.305-2 Notification.

44.305-3 Withholding or
proval.

44.306 Disclosure of approval status.

44.307 Reports.

withdrawing ap-

Subpart 44.4—Subcontracts for Commer-

cial Iltems and Commercial
Components
44.400 Scope of subpart.

44.401
44.402
44.403

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42388, Sept. 19, 1983, unless
otherwise noted.

Applicability.
Policy requirements.
Contract clause.

44.000 Scope of part.

(a) This part prescribes policies and
procedures for consent to subcontracts
or advance notification of sub-
contracts, and for review, evaluation,
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and approval of contractors’ purchas-
ing systems.

(b) The consent and advance notifica-
tion requirements of subpart 44.2 are
not applicable to prime contracts for
commercial items acquired pursuant to
part 12.

[63 FR 34060, June 22, 1998]

Subpart 44.1—General

44.101 Definitions.

Approved purchasing system means a
contractor’s purchasing system that
has been reviewed and approved in ac-
cordance with this part.

Consent to subcontract means the con-
tracting officer’'s written consent for
the prime contractor to enter into a
particular subcontract.

Contractor, as used in this part,
means the total contractor organiza-
tion or a separate entity of it, such as
an affiliate, division, or plant, that per-
forms its own purchasing.

Contractor purchasing system review
(CPSR) means the complete evaluation
of a contractor’s purchasing of mate-
rial and services, subcontracting, and
subcontract management from devel-
opment of the requirement through
completion of subcontract perform-
ance.

Facilities (see 45.301).

Subcontract, as wused in this part,
means any contract as defined in sub-
part 2.1 entered into by a subcontrac-
tor to furnish supplies or services for
performance of a prime contract or a
subcontract. It includes but is not lim-
ited to purchase orders, and changes
and modifications to purchase orders.

Subcontractor, as used in this part,
means any supplier, distributor, ven-
dor, or firm that furnishes supplies or
services to or for a prime contractor or
another subcontractor.

[48 FR 42388, Sept. 19, 1983, as amended at 50
FR 26903, June 28, 1985]

44.201-1

Subpart 44.2—Consent to
Subcontracts

44,201 Consent and advance notifica-
tion requirements.

44.201-1 Consent requirements.

(a) If the contractor has an approved
purchasing system, consent is required
for subcontracts specifically identified
by the contracting officer in the sub-
contracts clause of the contract. The
contracting officer may require con-
sent to subcontract if the contracting
officer has determined that an individ-
ual consent action is required to pro-
tect the Government adequately be-
cause of the subcontract type, com-
plexity, or value, or because the sub-
contract needs special surveillance.
These can be subcontracts for critical
systems, subsystems, components, or
services. Subcontracts may be identi-
fied by subcontract number or by class
of items (e.g., subcontracts for engines
on a prime contract for airframes).

(b) If the contractor does not have an
approved purchasing system, consent
to subcontract is required for cost-re-
imbursement, time-and-materials,
labor-hour, or letter contracts, and
also for unpriced actions (including un-
priced modifications and unpriced de-
livery orders) under fixed-price con-
tracts that exceed the simplified acqui-
sition threshold, for—

(1) Cost-reimbursement, time-and-
materials, or labor-hour subcontracts;
and

(2) Fixed-price subcontracts that ex-
ceed—

(i) For the Department of Defense,
the Coast Guard, and the National Aer-
onautics and Space Administration,
the greater of the simplified acquisi-
tion threshold or 5 percent of the total
estimated cost of the contract; or

(if) For civilian agencies other than
the Coast Guard and the National Aer-
onautics and Space Administration, ei-
ther the simplified acquisition thresh-
old or 5 percent of the total estimated
cost of the contract.
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(c) Consent may be required for sub-
contracts under prime contracts for ar-
chitect-engineer services.

(d) The contracting officer’s written
authorization for the contractor to
purchase from Government sources (see
part 51) constitutes consent.

[63 FR 34060, June 22, 1998]

44.201-2 Advance notification require-
ments.

Under cost-reimbursement contracts,
even if the contractor has an approved
purchasing system and consent to sub-
contract is not required under 44.201-1,
the contractor is required by statute
(10 U.S.C. 2306(e) or 41 U.S.C. 254(b)) to
notify the agency before the award of—

(@) Any cost-plus-fixed-fee sub-
contract; or

(b) Any fixed-price subcontract that
exceeds—

(1) For the Department of Defense,
the Coast Guard, and the National Aer-
onautics and Space Administration,
the greater of the simplified acquisi-
tion threshold or 5 percent of the total
estimated cost of the contract; or

(2) For civilian agencies other than
the Coast Guard and the National Aer-
onautics and Space Administration, ei-
ther the simplified acquisition thresh-
old or 5 percent of the total estimated
cost of the contract.

[63 FR 34060, June 22, 1998]

44.202 Contracting
tion.

officer’'s evalua-

44.202-1 Responsibilities.

(a) The cognizant administrative con-
tracting officer (ACO) is responsible for
consent to subcontracts, except when
the contracting officer retains the con-
tract for administration or withholds
the consent responsibility from delega-
tion to the ACO. In such cases, the con-
tract administration office should as-
sist the contracting office in its eval-
uation as requested.

(b) The contracting officer respon-
sible for consent shall review the con-
tractor’s notification and supporting
data to ensure that the proposed sub-
contract is appropriate for the risks in-
volved and consistent with current pol-
icy and sound business judgment.

(c) Designation of specific sub-
contractors during contract negotia-

48 CFR Ch. 1 (10-1-98 Edition)

tions does not in itself satisfy the re-
quirements for advance notification or
consent pursuant to the clause at
52.244-2. However, if, in the opinion of
the contracting officer, the advance no-
tification or consent requirements
were satisfied for certain subcontracts
evaluated during negotiations, the con-
tracting officer shall identify those
subcontracts in paragraph (k) of the
clause at 52.244-2.

[48 FR 42388, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990; 63 FR 34060, June 22,
1998]

44.202-2 Considerations.

(a) The contracting officer respon-
sible for consent shall, at a minimum,
review the request and supporting data
and consider the following:

(1) Is the decision to subcontract con-
sistent with the contractor’s approved
make-or-buy program, if any (see
15.407-2)?

(2) Is the subcontract for special test
equipment or facilities that are avail-
able from Government sources (see sub-
part 45.3)?

(3) Is the selection of the particular
supplies, equipment, or services tech-
nically justified?

(4) Has the contractor complied with
the prime contract requirements re-
garding small business subcontracting,
including, if applicable, its plan for
subcontracting with small, small dis-
advantaged and women-owned small
business concerns (see part 19)?

(5) Was adequate price competition
obtained or its absence properly justi-
fied?

(6) Did the contractor adequately as-
sess and dispose of subcontractors’ al-
ternate proposals, if offered?

(7) Does the contractor have a sound
basis for selecting and determining the
responsibility of the particular sub-
contractor?

(8) Has the contractor performed ade-
quate cost or price analysis or price
comparisons and obtained accurate,
complete, and current cost or pricing
data, including any required certifi-
cations?

(9) Is the proposed subcontract type
appropriate for the risks involved and
consistent with current policy?

(10) Has adequate consideration been
obtained for any proposed subcontract
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that will involve the use of Govern-
ment-furnished facilities?

(11) Has the contractor adequately
and reasonably translated prime con-
tract technical requirements into sub-
contract requirements?

(12) Does the prime contractor com-
ply with applicable cost accounting
standards for awarding the sub-
contract?

(13) Is the proposed subcontractor on
the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement
Programs (see subpart 9.4)?

(b) Particularly careful and thorough
consideration under paragraph (a)
above is necessary when—

(1) The prime contractor’s purchasing
system or performance is inadequate;

(2) Close working relationships or
ownership affiliations between the
prime and subcontractor may preclude
free competition or result in higher
prices;

(3) Subcontracts are proposed for
award on a non-competitive basis, at
prices that appear unreasonable, or at
prices higher than those offered to the
Government in comparable  cir-
cumstances; or

(4) Subcontracts are proposed on a
cost-reimbursement, time-and-mate-
rials, or labor-hour basis.

[48 FR 42388, Sept. 19, 1983, as amended at 60
FR 33066, June 26, 1995; 60 FR 48264, Sept. 18,
1995; 62 FR 51271, Sept. 30, 1997; 63 FR 34060,
June 22, 1998]

44,203 Consent limitations.

(a) The contracting officer’s consent
to a subcontract or approval of the
contractor’s purchasing system does
not constitute a determination of the
acceptability of the subcontract terms
or price, or of the allowability of costs,
unless the consent or approval specifies
otherwise.

(b) Contracting officers shall not con-
sent to—

(1) Cost-reimbursement subcontracts
if the fee exceeds the fee limitations of
16.301-3;

(2) Subcontracts providing for pay-
ment on a cost-plus-a-percentage-of-
cost basis;

(3) Subcontracts obligating the con-
tracting officer to deal directly with
the subcontractor;

44.204

(4) Subcontracts that make the re-
sults of arbitration, judicial deter-
mination, or voluntary settlement be-
tween the prime contractor and sub-
contractor binding on the Government;
or

(5) Repetitive or unduly protracted
use of cost-reimbursement, time-and-
materials, or labor-hour subcontracts
(contracting officers should follow the
principles of 16.103(c)).

(c) Contracting officers should not
refuse consent to a subcontract merely
because it contains a clause giving the
subcontractor the right of indirect ap-
peal to an agency board of contract ap-
peals if the subcontractor is affected by
a dispute between the Government and
the prime contractor. Indirect appeal
means assertion by the subcontractor
of the prime contractor’s right to ap-
peal or the prosecution of an appeal by
the prime contractor on the sub-
contractor’s behalf. The clause may
also provide that the prime contractor
and subcontractor shall be equally
bound by the contracting officer’s or
board’s decision. The clause may not
attempt to obligate the contracting of-
ficer or the appeals board to decide
questions that do not arise between the
Government and the prime contractor
or that are not cognizable under the
clause at 52.233-1, Disputes.

44.204 Contract clauses.

(a)(1) The contracting officer shall
insert the clause at 52.244-2, Sub-
contracts, in solicitations and con-
tracts when contemplating—

(i) A cost-reimbursement contract;

(ii) A letter contract that exceeds the
simplified acquisition threshold;

(iii) A fixed-price contract that ex-
ceeds the simplified acquisition thresh-
old under which unpriced contract ac-
tions (including unpriced modifications
or unpriced delivery orders) are antici-
pated;

(iv) A time-and-materials contract
that exceeds the simplified acquisition
threshold; or

(v) A labor-hour contract that ex-
ceeds the simplified acquisition thresh-
old.

(2) If a cost-reimbursement contract
is contemplated—
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(i) For the Department of Defense,
the Coast Guard, and the National Aer-
onautics and Space Administration,
the contracting officer shall use the
clause with its Alternate I; or

(ii) For civilian agencies other than
the Coast Guard and the National Aer-
onautics and Space Administration,
the contracting officer shall use the
clause with its Alternate II.

(3) Use of this clause is not required
in—

(i) Fixed-price
contracts; or

(ii) Contracts for mortuary services,
refuse services, or shipment and stor-
age of personal property, when an
agency-prescribed clause on approval
of subcontractors’ facilities is required.

(b) The contracting officer may in-
sert the clause at 52.244-4, Subcontrac-
tors and Outside Associates and Con-
sultants (Architect-Engineer Services),
in fixed-price architect-engineer con-
tracts.

(c) The contracting officer shall,
when contracting by negotiation, in-
sert the clause at 52.244-5, Competition
in Subcontracting, in solicitations and
contracts when the contract amount is
expected to exceed the simplified ac-
quisition threshold, unless—

(1) A firm-fixed-price contract,
awarded on the basis of adequate price
competition or whose prices are set by
law or regulation, is contemplated; or

(2) A time-and-materials, labor-hour,
or architect-engineer contract is con-
templated.

architect-engineer

[63 FR 34060, June 22, 1998]

Subpart 44.3—Contractors’
Purchasing Systems Reviews

44.301 Objective.

The objective of a contractor pur-
chasing system review (CPSR) is to
evaluate the efficiency and effective-
ness with which the contractor spends
Government funds and complies with
Government policy when subcontract-
ing. The review provides the adminis-
trative contracting officer (ACO) a
basis for granting, withholding, or
withdrawing approval of the contrac-
tor’s purchasing system.

48 CFR Ch. 1 (10-1-98 Edition)

44.302 Requirements.

(a) Determine the need for a CPSR
based on, but not limited to, the past
performance of the contractor, and vol-
ume, complexity and dollar value of
the subcontracting activity. If a con-
tractor’s sales to the Government (ex-
cluding sales under sealed bid proce-
dures and sales of commercial items
pursuant to part 12) are expected to ex-
ceed $25 million during the next year,
perform a review to determine if a
CPSR is needed. Such sales include
those represented by prime contracts,
subcontracts under Government prime
contracts, and modifications. Gen-
erally, a CPSR is not performed for a
specific contract. The head of the agen-
cy responsible for contract administra-
tion may raise or lower the $25 million
review level if such action is consid-
ered to be in the Government’s best in-
terest.

(b) Once an initial determination has
been made under paragraph (a) of this
section, at least every 3 years the cog-
nizant contract administration activ-
ity will determine whether a purchas-
ing system review is necessary. If nec-
essary, the cognizant contract adminis-
tration activity will conduct a pur-
chasing system review.

[62 FR 12719, Mar. 17, 1997]

44.303 Extent of review.

A CPSR requires an evaluation of the
contractor’s purchasing system. This
evaluation shall not include sub-
contracts awarded by the contractor
exclusively in support of Government
contracts awarded to the contractor
that used sealed bid procedures or that
are for commercial items pursuant to
part 12. The considerations listed in
44.202-2 for consent evaluation of par-
ticular subcontracts also shall be used
to evaluate the contractor’s purchasing
system, including the contractor’s poli-
cies, procedures, and performance
under that system. Special attention
shall be given to—

(a) The degree of price competition
obtained;

(b) Pricing policies and techniques,
including methods of obtaining accu-
rate, complete, and current cost or
pricing data and certification as re-
quired;
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() Methods of evaluating sub-
contractor responsibility, including the
contractor’s use of the List of Parties
Excluded from Federal Procurement
and Nonprocurement Programs (see
9.404) and, if the contractor has sub-
contracts with parties on the list, the
documentation, systems, and proce-
dures the contractor has established to
protect the Government’s interests (see
9.405-2).

(d) Treatment accorded affiliates and
other concerns having close working
arrangements with the contractor;

(e) Policies and procedures pertain-
ing to small business concerns, includ-
ing small disadvantaged and women-
owned small business concerns;

(f) Planning, award, and postaward
management of major subcontract pro-
grams;

(g) Compliance with Cost Accounting
Standards in awarding subcontracts;

(h) Appropriateness of types of con-
tracts used (see 16.103); and

(i) Management control systems, in-
cluding internal audit procedures, to
administer progress payments to sub-
contractors.

[48 FR 42388, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987; 54 FR 19827, May 8,
1989; 60 FR 33066, June 26, 1995; 60 FR 48264,
Sept. 18, 1995; 62 FR 12719, Mar. 17, 1997]

44.304 Surveillance.

(a) The ACO shall maintain a suffi-
cient level of surveillance to ensure
that the contractor is effectively man-
aging its purchasing program.

(b) Surveillance shall be accom-
plished in accordance with a plan de-
veloped by the ACO with the assistance
of subcontracting, audit, pricing, tech-
nical, or other specialists as necessary.
The plan should cover pertinent phases
of a contractor’s purchasing system
(preaward, postaward, performance,
and contract completion) and pertinent
operations that affect the contractor’s
purchasing and subcontracting. The
plan should also provide for reviewing
the effectiveness of the contractor’s
corrective actions taken as a result of
previous Government recommenda-
tions. Duplicative reviews of the same

44.305-2

areas by CPSR and other surveillance
monitors should be avoided.

[48 FR 42388, Sept. 19, 1983, as amended at 59
FR 67054, Dec. 28, 1994; 62 FR 12719, Mar. 17,
1997]

44.305 Granting, withholding, or with-
drawing approval.

44.305-1 Responsibilities.

The cognizant ACO is responsible for
granting, withholding, or withdrawing
approval of a contractor’s purchasing
system. The ACO shall—

(a) Approve a purchasing system only
after determining that the contractor’s
purchasing policies and practices are
efficient and provide adequate protec-
tion of the Government’s interests; and

(b) Promptly notify the contractor in
writing of the granting, withholding,
or withdrawal of approval.

[62 FR 12719, Mar. 17, 1997]

44.305-2 Notification.

(a) The notification granting system
approval shall include—

(1) Identification of the plant or
plants covered by the approval;

(2) The effective date of approval; and

(3) A statement that system ap-
proval—

(i) Applies to all Federal Government
contracts at that plant to the extent
that cross-servicing arrangements
exist;

(ii) Waives the contractual require-
ment for advance notification in fixed-
price contracts, but not for cost-reim-
bursement contracts;

(iii) Waives the contractual require-
ment for consent to subcontracts in
fixed-price contracts and for specified
subcontracts in cost-reimbursement
contracts but not for those sub-
contracts, if any, selected for special
surveillance and identified in the con-
tract Schedule; and

(iv) May be withdrawn at any time at
the ACO’s discretion.

(b) In exceptional circumstances,
consent to certain subcontracts or
classes of subcontracts may be required
even though the contractor’s purchas-
ing system has been approved. The sys-
tem approval notification shall iden-
tify the class or classes of subcontracts
requiring consent. Reasons for select-
ing the subcontracts include the fact
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that a CPSR or continuing surveillance
has revealed sufficient weaknesses in a
particular area of subcontracting to
warrant special attention by the ACO.
(c) When recommendations are made
for improvement of an approved sys-
tem, the contractor shall be requested
to reply within 15 days with a position
regarding the recommendations.

[48 FR 42388, Sept. 19, 1983, as amended at 62
FR 12719, Mar. 17, 1997]

44.305-3 Withholding or withdrawing
approval.

(a) The ACO shall withhold or with-
draw approval of a contractor’s pur-
chasing system when there are major
weaknesses or when the contractor is
unable to provide sufficient informa-
tion upon which to make an affirma-
tive determination. The ACO may
withdraw approval at any time on the
basis of a determination that there has
been a deterioration of the contractor’s
purchasing system or to protect the
Government’s interest. Approval shall
be withheld or withdrawn when there is
a recurring noncompliance with re-
quirements, including but not limited
to—

(1) Cost or pricing data (see 15.403);

(2) Implementation of cost account-
ing standards (see 48 CFR chapter 99
(Appendix B, FAR loose-leaf edition);

(3) Advance notification as required
by the clauses prescribed in 44.204; or

(4) Small business subcontracting
(see subpart 19.7).

(b) When approval of the contractor’s
purchasing system is withheld or with-
drawn, the ACO shall within 10 days
after completing the in-plant review (1)
inform the contractor in writing, (2)
specify the deficiencies that must be
corrected to qualify the system for ap-
proval, and (3) request the contractor
to furnish within 15 days a plan for ac-
complishing the necessary actions. If
the plan is accepted, the ACO shall
make a follow-up review as soon as the
contractor notifies the ACO that the
deficiencies have been corrected.

[48 FR 42388, Sept. 19, 1983, as amended at 59
FR 67043, Dec. 28, 1994; 62 FR 51271, Sept. 30,
1997]

44.306 Disclosure of approval status.

Upon request, the ACO may inform a
contractor that the purchasing system

48 CFR Ch. 1 (10-1-98 Edition)

of a proposed subcontractor has been
approved or disapproved, but shall cau-
tion that the Government will not keep
the contractor advised of any changes
in the approval status. If the proposed
subcontractor’s purchasing system has
not been reviewed, the contractor shall
be so advised.

[62 FR 12719, Mar. 17, 1997]

44.307 Reports.

The ACO shall distribute copies of
CPSR reports; notifications granting,
withholding, or withdrawing system
approval; and Government rec-
ommendations for improvement of an
approved system, including the con-
tractor’s response, to at least—

(a) The cognizant contract audit of-
fice;

(b) Activities prescribed by the cog-
nizant agency; and

(c) The contractor (except that fur-
nishing copies of the contractor’s re-
sponse is optional).

[62 FR 12719, Mar. 17, 1997]

Subpart 44.4—Subcontracts for
Commercial Items and Com-
mercial Components

SOURCE: 60 FR 48249, Sept. 18, 1995, unless
otherwise noted.

44.400 Scope of subpart.

This subpart prescribes the policies
limiting the contract clauses a prime
contractor may be required to apply to
any subcontractors that are furnishing
commercial items or commercial com-
ponents in accordance with Section
8002(b)(2) (Public Law 103-355).

44.401 Applicability.

This subpart applies to all contracts
and subcontracts. For the purpose of
this subpart, the term ‘‘subcontract”
has the same meaning as defined in
part 12.

44.402 Policy requirements.

(a) Contractors and subcontractors at
all tiers shall, to the maximum extent
practicable:

(1) Be required to incorporate com-
mercial items or nondevelopmental

802



Federal Acquisition Regulation

items as components of items delivered
to the Government; and

(2) Not be required to apply to any of
its divisions, subsidiaries, affiliates,
subcontractors or suppliers that are
furnishing commercial items or com-
mercial components any clause, except
those—

(i) Required to implement provisions
of law or executive orders applicable to
subcontractors furnishing commercial
items or commercial components; or

(ii) Determined to be consistent with
customary commercial practice for the
item being acquired.

(b) The clause at 52.244-6, Sub-
contracts for Commercial Items and
Commercial Components, implements
the policy in paragraph (a) of this sec-
tion. Notwithstanding any other clause
in the prime contract, only those

clauses identified in the clause at
52.244-6 are required to be in sub-
contracts for commercial items or

commercial components.

(c) Agencies may supplement the
clause at 52.244-6 only as necessary to
reflect agency unique statutes applica-
ble to the acquisition of commercial
items.

44.403 Contract clause.

The contracting officer shall insert
the clause at 52.244-6, Subcontracts for
Commercial Items and Commercial
Components, in solicitations and con-
tracts for supplies or services other
than commercial items.

PART 45—GOVERNMENT PROPERTY

Sec.
45.000 Scope of part.

Subpart 45.1—General

45.101 Definitions.

45.102 Policy.

45.103 Responsibility and liability for Gov-
ernment property.

45.104 Review and correction of contractors’
property control systems.

45.105 Records of Government property.

45.106 Government property clauses.
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45.201 General.

45.202 Evaluation procedures.
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45.202-2 Rent.

45.202-3 Other costs and savings.
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45.302 Providing facilities.
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45.302-3 Other contracts.
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owned and -operated test facilities.

45.302-5 Standby or layaway requirements.
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clauses for facilities contracts.
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for facilities contracts.

45.303 Providing material.

45.303-1 Policy.
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45.304 Providing motor vehicles.
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45.306 Providing special tooling.

45.306-1 Providing existing special tooling.

45.306-2 Special tooling under cost-reim-
bursement contracts.

45.306-3 Special tooling under fixed-price
contracts.

45.306-4 [Reserved]

45.306-5 Contract clause.

45.307 Providing special test equipment.

45.307-1 General.

45.307-2 Acquiring special test equipment.

45.307-3 Contract clause.

45.308 Providing Government production
and research property ‘‘as is.”

45.308-1 General.

45.308-2 Contract clause.
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45.405 Contracts with foreign governments
or international organizations.

45.406 Use of Government production and
research property on independent re-
search and development programs.

45.407 Non-Government use of plant equip-
ment.
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Subpart 45.5—Management of Govern-
ment Property in the Possession of
Contractors

45.500 Scope of subpart.

45.501 Definitions.

45.502 Contractor responsibility.

45.502-1 Receipts for Government property.

45.502-2 Discrepancies incident to shipment.

45.503 Relief from responsibility.

45.504 Contractor’s liability.

45.505 Records and reports of Government
property.

45.505-1 Basic information.

45.505-2 Records of pricing information.

45.505-3 Records of material.

45.505-4 Records of special tooling and spe-
cial test equipment.

45.505-5 Records of plant equipment.

45.505-6 Special reports of plant equipment.

45.505-7 Records of real property.

45.505-8 Records of scrap or salvage.

45.505-9 Records of related data and infor-
mation.

45.505-10 Records of completed products.

45.505-11 Records of transportation and in-
stallation costs of plant equipment.

45.505-12 Records of misdirected shipments.

45.505-13 Records of property returned for
rework.

45.505-14 Reports of Government property.

45.506 lIdentification.

45.507 Segregation of Government property.

45.508 Physical inventories.

45.508-1 Inventories upon termination or
completion.

45.508-2 Reporting results of inventories.

45.508-3 Quantitative and monetary control.

45.509 Care, maintenance, and use.

45.509-1 Contractor’s maintenance program.

45.509-2 Use of Government property.

45.510 Property in possession of subcontrac-
tors.

45.511 Audit of property control system.

Subpart 45.6—Reporting, Redistribution,
and Disposal of Contractor Inventory

45.600
45.601
45.602

Scope of subpart.

Definitions.

[Reserved]

45.603 Disposal methods.

45.604 Restrictions on purchase or retention
of contractor inventory.

45.605 Contractor-acquired property.

45.605-1 Purchase or retention at cost.

45.605-2 Return to suppliers.

45.605-3 Cost-reimbursement contracts.

45.606 Inventory schedules.

45.606-1 Submission.

45.606-2 Common items.

45.606-3 Acceptance.

45.606-4 Withdrawals.

45.606-5 Instructions for preparing and sub-
mitting schedules of contractor inven-
tory.

45.607 Scrap.

48 CFR Ch. 1 (10-1-98 Edition)

45.607-1 General.

45.607-2 Recovering precious metals.

45.608 Screening of contractor inventory.

45.608-1 General.

45.608-2 Standard screening.

45.608-3 Agency screening.

45.608-4 Limited screening.

45.608-5 Special items screening.

45.608-6 Waiver of screening requirements.

45.608-7 Reimbursement of costs for transfer
of contractor inventory.

45.608-8 Report of excess personal property
(SF 120).

45.609 Donations.

45.610 Sale of surplus contractor inventory.

45.610-1 Responsibility.

45.610-2 Exemptions from sale by GSA.

45.610-3 Proceeds of sale.

45.610-4 Contractor inventory
countries.

45.611 Destruction or abandonment.

45.612 Removal and storage.

45.612-1 General.

45.612-2 Special storage at the contractor’s
risk.

45.612-3 Special storage at the Govern-
ment’s expense.

45.613 Property disposal determinations.

45.614 Subcontractor inventory.

45.615 Accounting for contractor inventory.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42392, Sept. 19, 1983, unless
otherwise noted.

in foreign

45.000 Scope of part.

This part prescribes policies and pro-
cedures for providing Government
property to contractors, contractors’
use and management of Government
property, and reporting, redistributing,
and disposing of contractor inventory.
It does not apply to providing property
under any statutory leasing authority,
except as to non-Government use of
plant equipment under 45.407; to prop-
erty to which the Government has ac-
quired a lien or title solely because of
partial, advance, or progress payments;
or to disposal of real property.

Subpart 45.1—General

45,101 Definitions.

(a) Contractor-acquired property, as
used in this part, means property ac-
quired or otherwise provided by the
contractor for performing a contract
and to which the Government has title.

Government-furnished  property, as
used in this part, means property in
the possession of, or directly acquired
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by, the Government and subsequently
made available to the contractor.

Government property means all prop-
erty owned by or leased to the Govern-
ment or acquired by the Government
under the terms of the contract. It in-
cludes both  Government-furnished
property and contractor-acquired prop-
erty as defined in this section.

Plant equipment, as used in this part,
means personal property of a capital
nature (including equipment, machine
tools, test equipment, furniture, vehi-
cles, and accessory and auxiliary
items) for use in manufacturing sup-
plies, in performing services, or for any
administrative or general plant pur-
pose. It does not include special tooling
or special test equipment.

Property, as used in this part, means
all property, both real and personal. It
includes facilities, material, special
tooling, special test equipment, and
agency-peculiar property.

Real property, as used in this part,
means land and rights in land, ground
improvements, utility distribution sys-
tems, and buildings and other struc-
tures. It does not include foundations
and other work necessary for installing
special tooling, special test equipment,
or plant equipment.

Special test equipment, as used in this
part, means either single or multipur-
pose integrated test units engineered,
designed, fabricated, or modified to ac-
complish special purpose testing in
performing a contract. It consists of
items or assemblies of equipment, in-
cluding standard or general purpose
items or components, that are inter-
connected and interdependent so as to
become a new functional entity for spe-
cial testing purposes. It does not in-
clude material, special tooling, facili-
ties (except foundations and similar
improvements necessary for installing
special test equipment), and plant
equipment items used for general plant
testing purposes.

Special tooling, as used in this part,
means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, other equipment
and manufacturing aids, all compo-
nents of these items, and replacement
of these items, which are of such a spe-
cialized nature that without substan-
tial modification or alteration their
use is limited to the development or

45.103

production of particular supplies or
parts thereof or to the performance of
particular services. It does not include
material, special test equipment, fa-
cilities (except foundations and similar
improvements necessary for installing
special tooling), general or special ma-
chine tools, or similar capital items.

(b) Additional definitions also apply-
ing throughout this part appear in
those subparts where the terms are
most frequently used.

[48 FR 42392, Sept. 19, 1983, as amended at 51
FR 19716, May 30, 1986; 51 FR 33270, Sept. 19,
1986; 53 FR 27468, July 20, 1988]

45.102 Policy.

Contractors are ordinarily required
to furnish all property necessary to
perform Government contracts. How-
ever, if contractors possess Govern-
ment property, agencies shall—

(a) Eliminate to the maximum prac-
tical extent any competitive advantage
that might arise from using such prop-
erty;

(b) Require contractors to use Gov-
ernment property to the maximum
practical extent in performing Govern-
ment contracts;

(c) Permit the property to be used
only when authorized;

(d) Charge appropriate rentals when
the property is authorized for use on
other than a rent-free basis;

(e) Require contractors to be respon-
sible and accountable for, and keep the
Government’s official records of Gov-
ernment property in their possession or
control (but see 45.105);

(f) Require contractors to review and
provide justification for retaining Gov-
ernment property not currently in use;
and

(9) Ensure maximum practical re-
utilization of contractor inventory (see
45.601) within the Government.

45.103 Responsibility and liability for
Government property.

(a) Contractors are responsible and
liable for Government property in their
possession, unless otherwise provided
by the contract.

(b) Generally, Government contracts
do not hold contractors liable for loss
of or damage to Government property
when the property is provided under—
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(1) Negotiated fixed-price contracts
for which the contract price is not
based upon an exception at 15.403-1;

(2) Cost-reimbursement contracts;

(3) Facilities contracts; or

(4) Negotiated or sealed bid service
contracts performed on a Government
installation where the contracting offi-
cer determines that the contractor has
little direct control over the Govern-
ment property because it is located on
a Government installation and is sub-
ject to accessibility by personnel other
than the contractor’s employees and
that by placing the risk on the con-
tractor, the cost of the contract would
be substantially increased.

() When justified by the cir-
cumstances, the contract may require
the contractor to assume greater li-
ability for loss of or damage to Govern-
ment property than that contemplated
by the Government property clauses or
the clause at 52.245-8, Liability for the
Facilities. For example, this may be
the case when the contractor is using
Government property primarily for
commercial work rather than Govern-
ment work.

(d) If the Government provides Gov-
ernment property directly to a sub-
contractor, the terms of paragraph (b)
above shall apply to the subcontractor.

(e) Subcontractors are liable for loss
of or damage to Government property
furnished through a prime contractor.
However, if the prime contract is of a
type listed in subparagraph (b)(1) or (2)
above, the prime contractor may, after
obtaining the contracting officer’s con-
sent, reduce the subcontractor’s liabil-
ity by including in the subcontract a
clause similar to paragraph (g), Lim-
ited risk of loss, as provided in Alter-
nate | of the clause at 52.245-2, Govern-
ment Property (Fixed-Price Contracts),
(for fixed-price contracts) or similar to
the same paragraph of the clause at
52.245-5, Government Property (Cost-
Reimbursement, Time-and-Material, or
Labor-Hour Contracts) (for cost-reim-
bursement contracts). Before consent-
ing to a clause that reduces the sub-
contractor’s liability, the contracting
officer should ensure that the Govern-
ment’s interests are sufficiently pro-
tected.

(f) A prime contractor that provides
Government property to a subcontrac-

48 CFR Ch. 1 (10-1-98 Edition)

tor shall not be relieved of any respon-
sibility to the Government that the
prime contractor may have under the
terms of the prime contract.

[48 FR 42392, Sept. 19, 1983, as amended at 53
FR 663, Jan. 11, 1988; 60 FR 48218, Sept. 18,
1995; 62 FR 51271, Sept. 30, 1997]

45,104 Review and correction of con-
tractors’ property control systems.

(a) The review and approval of a con-
tractor’s property control system shall
be accomplished by the agency respon-
sible for contract administration at a
contractor’s plant or installation. The
review and approval of a contractor’s
property control system by one agency
shall be binding on all other depart-
ments and agencies based on inter-
agency agreements.

(b) The contracting officer or the rep-
resentative assigned the responsibility
as property administrator shall review
contractors’ property control systems
to assure compliance with the Govern-
ment property clauses of the contract.

(c) The property administrator shall
notify the contractor in writing when
its property control system does not
comply with subpart 45.5 or other con-
tract requirements and shall request
prompt correction of deficiencies. If
the contractor does not correct the de-
ficiencies within a reasonable period,
the property administrator shall re-
quest action by the contracting officer
administering the contract. The con-
tracting officer shall—

(1) Notify the contractor in writing
of any required corrections and estab-
lish a schedule for completion of ac-
tions;

(2) Caution the contractor that fail-
ure to take the required corrective ac-
tions within the time specified will re-
sult in withholding or withdrawing sys-
tem approval; and

(3) Advise the contractor that its li-
ability for loss of or damage to Govern-
ment property may increase if approval
is withheld or withdrawn.

45.105 Records of Government prop-
erty.

(a) Contractor records of Government
property established and maintained
under the terms of the contract are the
Government’s  official Government
property records. Duplicate official
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records shall not be furnished to or
maintained by Government personnel,
except as provided in paragraph (b)
below.

(b) Contracts may provide for the
contracting office to maintain the Gov-
ernment’s official Government prop-
erty records when the contracting of-
fice retains contract administration
and Government property is furnished
to a contractor—(1) for repair or servic-
ing and return to the shipping organi-
zation, (2) for use on a Government in-
stallation, (3) under a local support
service contract, (4) under a contract
with a short performance period, or (5)
when otherwise determined by the con-
tracting officer to be in the Govern-
ment’s interest.

[48 FR 42392, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 57 FR 60588, Dec. 21,
1992]

45.106 Government property clauses.

This section prescribes the principal
Government property clauses. Other
clauses pertaining to Government
property are prescribed in subpart 45.3.

(a) The contracting officer shall in-
sert the clause at 52.245-1, Property
Records, in solicitations and contracts
when the conditions in 45.105(b) exist
and the Government maintains the
Government’s  official Government
property records.

(b) (1) The contracting officer shall
insert the clause at 52.245-2, Govern-
ment Property (Fixed-Price Contracts),
in solicitations and contracts when a
fixed-price contract is contemplated,
except as provided in paragraphs (d)
and (e) below.

(2) If the contract is—

(i) A negotiated fixed-price contract
for which prices are not based on an ex-
ception at 15.403-1; or

(ii) A fixed-price service contract
which is performed primarily on a Gov-
ernment installation, provided the con-
tracting officer determines it to be in
the best interest of the Government
(see 45.103(b)(4)), the contracting officer
shall use the clause with its Alternate
1.

(3) If the contract is for the conduct
of basic or applied research at non-
profit institutions of higher education
or at nonprofit organizations whose
primary purpose is the conduct of sci-

45.106

entific research (see 35.014), the con-
tracting officer shall use the clause
with its Alternate II.

(c) The contracting officer shall in-
sert the clause at 52.245-3, Identifica-
tion of Government-Furnished Prop-
erty, in addition to the clause at 52.245-
2, Government Property (Fixed-Price
Contracts), in solicitations and con-
tracts when a fixed-price construction
contract is contemplated under which
the Government is to furnish Govern-
ment property f.o.b. railroad cars at a
specified destination or f.o.b. truck at
the project site. The contract Schedule
shall specify the point of delivery and
may include special terms and condi-
tions covering installation, preparation
for operation, or equipment testing by
the Government or by another contrac-
tor.

(d) The contracting officer may in-
sert the clause at 52.245-4, Government-
Furnished Property (Short Form), in
solicitations and contracts when a
fixed-price, time-and-material, or
labor-hour contract is contemplated
and the acquisition cost of all Govern-
ment-furnished property to be involved
in the contract is $100,000 or less; un-
less a contract with an educational or
nonprofit organization is con-
templated.

(e) When the cost of the item to be
repaired does not exceed the simplified
acquisition threshold, purchase orders
for property repair need not include a
Government property clause.

(f) (1) The contracting officer shall
insert the clause at 52.245-5, Govern-
ment Property (Cost-Reimbursement,
Time-and-Material, or Labor-Hour
Contracts), in solicitations and con-
tracts when a cost-reimbursement,
time-and-material, or labor-hour con-
tract is contemplated, except as pro-
vided in paragraph (d) above.

(2) If the contract is for the conduct
of basic or applied research at non-
profit institutions of higher education
or at nonprofit organizations whose
primary purpose is the conduct of sci-
entific research (see 35.014), the con-
tracting officer shall use the clause
with its Alternate I.

(9) The contracting officer shall in-
sert the clause at 52.245-6, Liability for
Government Property (Demolition
Services), in addition to the clauses
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prescribed at 37.304, in solicitations and
contracts for dismantling, demolition,
or removal of improvements.

[48 FR 42392, Sept. 19, 1983, as amended at 53
FR 663, Jan. 11, 1988; 57 FR 60588, Dec. 21,
1992; 60 FR 34760, July 3, 1995; 60 FR 48218,
Sept. 18, 1995; 61 FR 39190, July 26, 1996; 62 FR
51271, Sept. 30, 1997]

Subpart 45.2—Competitive
Advantage

45.201 General.

(a) The contracting officer shall, to
the maximum practical extent, elimi-
nate competitive advantage accruing
to a contractor possessing Government
production and research property (see
45.301). This is done by (1) adjusting the
offers of those contractors by applying,
for evaluation purposes only, a rental
equivalent evaluation factor or, (2)
when adjusting offers is not practical,
by charging the contractor rent for
using the property. Applying a rental
equivalent factor is not appropriate in
awarding negotiated contracts when
the contracting officer determines that
using the factor would not affect the
choice of contractors.

(b) In evaluating offers, the contract-
ing officer shall also consider any costs
or savings to the Government related
to providing such property, regardless
of any competitive advantage that may
result (see 45.202-3).

45.202 Evaluation procedures.

45.202-1 Rental equivalents.

If a rental equivalent evaluation fac-
tor is used, it shall be equal to the rent
allocable to the proposed contract that
would otherwise have been charged for
the property, as computed in accord-
ance with the clause at 52.245-9, Use
and Charges. (See 45.205(b) for solicita-
tion requirements.)

45.202-2 Rent.

If using a rental equivalent evalua-
tion factor is not practical, and the
competitive advantage is to be elimi-
nated by charging rent, any offeror or
subcontractor may use Government
production and research property after
obtaining the written approval of the
contacting officer having cognizance of

48 CFR Ch. 1 (10-1-98 Edition)

the property. Rent shall be charged in
accordance with 45.403.

45.202-3 Other costs and savings.

(a) If furnishing Government produc-
tion and research property will result
in direct measurable costs that the
Government must bear, additional fac-
tors shall be considered in evaluating
bids or proposals. These factors shall
be specified in the solicitation either
as dollar amounts or as formulas and
shall be limited to the cost of—

(1) Reactivation from storage;

(2) Rehabilitation and conversion;
and

(3) Making the property available on
an f.o.b. basis.

(b) If, under the terms of the solicita-
tion, the contractor will bear the
transportation cost of furnishing Gov-
ernment production and research prop-
erty or the cost of making it suitable
for use (such as when property is of-
fered on an as is basis (see 45.308)), no
additional evaluation factors related to
those costs shall be used.

(c) If using Government production
and research property will result in
measurable savings to the Government,
the dollar amount of these savings
shall be specified in the solicitation
and used in evaluating offers. Examples
of such savings include—

(1) Savings occurring as a direct re-
sult of activating tools being main-
tained in idle status at known cost to
the Government; and

(2) Avoiding the costs of deactivating
and placing tools in layaway or storage
or of maintaining them in an idle
state, if the prospective costs are
known. For these costs to be included
in the evaluation, firm decisions must
have been made that the tools will be
laid away or stored if not used on the
proposed contract and that such costs
are not merely being deferred.

45.203 Postaward utilization requests.

When, after award, a contractor re-
quests the use of special tooling or spe-
cial test equipment, the administrative
contracting officer shall obtain a fair
rental or other adequate consideration
if use is authorized. The value of the
items, if known, and any amount in-
cluded for them in the contract price
shall be considered.
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45.204 Residual value of special tool-
ing and special test equipment.

(a) In awarding competitively nego-
tiated contracts that permit the acqui-
sition of special tooling or special test
equipment, an evaluation may be made
of the residual value of the property to
the Government. This evaluation is ap-
propriate when the contracting officer
(1) determines that the property will
have a reasonably foreseeable useful-
ness and related residual value beyond
the period of use on the proposed con-
tract and (2) anticipates that the cost
of the property (as proposed by the sev-
eral offerors) may be a factor in mak-
ing the award. This evaluation is not
appropriate if the contract will include
the special tooling or special test
equipment as a contract line item.

(b) The purpose of evaluating the re-
sidual value of special tooling or spe-
cial test equipment is to apportion to
each proposal only that part of the
total cost of the property that rep-
resents the amount of useful life to be
consumed during contract perform-
ance. Accordingly, the proposed price
or cost may be reduced for evaluation
purposes by an amount representing
the residual value of such property to
the Government. In estimating resid-
ual value, the contracting officer shall
consider—

(1) The useful life of the special tool-
ing and special test equipment to be
acquired;

(2) Adaptability of the property for
use by other contractors or by the Gov-
ernment;

(3) Reasonably foreseeable require-
ments for future use of the property;
and

(4) The scrap or salvage value of the
property.

(c) If the contacting officer decides to
consider the residual value of special
tooling or special test equipment, the
solicitation shall so notify offerors and
state the Government’s reasonably
foreseeable future requirements for the
property.

45.205 Solicitation requirements.

(a) When Government production and
research property (see 45.301) is offered
for use in a competitive acquisition,
solicitations will ordinarily require the

45.205

contractor to assume all costs related
to making the property available for
use (such as payment of all transpor-
tation or rehabilitation costs).

(b) The solicitation shall describe the
evaluation procedures to be followed,
including rental charges or equivalents
(see 45.202) and other costs or savings
to be evaluated (see 45.202-3), and shall
require all offerors to submit with
their offers the following information:

(1) A list or description of all Govern-
ment production and research property
that the offeror or its subcontractors
propose to use on a rent-free basis. The
list shall include property offered for
use in the solicitation, as well as prop-
erty already in possession of the offer-
or and its subcontractors under other
contracts.

(2) Identification of the facilities con-
tract or other instrument under which
property already in possession of the
offeror and its subcontractors is held,
and the written permission for its use
from the contracting officer having
cognizance of the property.

(3) The dates during which the prop-
erty will be available for use (including
the first, last, and all intervening
months) and, for any property that will
be used concurrently in performing two
or more contracts, the amounts of the
respective uses in sufficient detail to
support proration of the rent.

(4) The amount of rent that would
otherwise be charged, computed in ac-
cordance with 45.403.

(c) Solicitations shall provide that
using Government production and re-
search property (other than as de-
scribed and permitted in the solicita-
tion (see paragraph (b) above)) will not
be authorized under the contract un-
less such use is approved in writing by
the contracting officer cognizant of the
property, and either rent calculated in
accordance with the clause at 52.245-9,
Use and Charges, is charged, or the
contract price is reduced by an equiva-
lent amount. (See 45.203 for postaward
requests for special tooling and special
test equipment and 45.204(c) for solici-
tation requirements for special tooling
and special test equipment with resid-
ual value.)
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Subpart 45.3—Providing Govern-
ment Property to Contractors

45.300 Scope of subpart.

This subpart prescribes policies and
procedures for providing Government
property to contractors.

45,301 Definitions.

Agency-peculiar property, as used in
this subpart, means Government-owned
personal property that is peculiar to
the mission of one agency (e.g., mili-
tary or space property). It excludes
Government material, special test
equipment, special tooling, and facili-
ties.

Facilities, as used in this subpart and
when used in other than a facilities
contract, means property used for pro-
duction, maintenance, research, devel-
opment, or testing. It includes plant
equipment and real property (see
45.101). It does not include material,
special test equipment, special tooling,
or agency-peculiar property.

Facilities contract, as used in this sub-
part, means a contract under which
Government facilities are provided to a
contractor or subcontractor by the
Government for use in connection with
performing one or more related con-
tracts for supplies or services. It is
used occasionally to provide special
tooling or special test equipment. Fa-
cilities contracts may take any of the
following forms:

(a) A facilities acquisition contract
providing for the acquisition, construc-
tion, and installation of facilities.

(b) A facilities use contract providing
for the use, maintenance, accountabil-
ity, and disposition of facilities.

(c) A consolidated facilities contract,
which is a combination of a facilities
acquisition and a facilities use con-
tract.

Government production and research
property, as used in this subpart, means
Government-owned facilities, Govern-
ment-owned special test equipment,
and special tooling to which the Gov-
ernment has title or the right to ac-
quire title.

Material, as used in this subpart,
means property that may be incor-
porated into or attached to a deliver-
able end item or that may be consumed
or expended in performing a contract.
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It includes assemblies, components,
parts, raw and processed materials, and
small tools and supplies that may be
consumed in normal use in performing
a contract.

Nonprofit organization, as used in this
subpart, means any corporation, foun-
dation, trust, or institution operated
for scientific, educational, or medical
purposes, not organized for profit, and
no part of the net earnings of which in-
ures to the benefit of any private
shareholder or individual.

Nonseverable, as used in this subpart,
when related to Government produc-
tion and research property, means
property that cannot be removed after
erection or installation without sub-
stantial loss of value or damage to the
property or to the premises where in-
stalled.

[48 FR 42392, Sept. 19, 1983, as amended at 57
FR 60589, Dec. 21, 1992

45.302 Providing facilities.

45.302-1 Policy.

(a) Contractors shall furnish all fa-
cilities required for performing Gov-
ernment contracts except as provided
in this subsection. Government facili-
ties provided to contractors shall be in-
dividually identified in the solicita-
tion, if possible, and contract. Agencies
shall not furnish facilities to contrac-
tors for any purpose, including restora-
tion, replacement, or modernization,
except as follows:

(1) For use in a Government-owned,
contractor-operated plant operated on
a cost-plus-fee basis.

(2) For support of
paredness programs.

(3) As components of special tooling
or special test equipment acquired or
fabricated at Government expense.

(4) When, as a result of the prospec-
tive contractor’s written statement as-
serting inability to obtain facilities,
the agency head or designeee issues a
Determination and Finding (see sub-
part 1.7) that the contract cannot be
fulfilled by any other practical means
or that it is in the public interest to
provide the facilities.

(i) If the contractor’s inability to
provide facilities is due to insufficient

industrial pre-

810



Federal Acquisition Regulation

lead time, the Government may pro-
vide existing facilities until the con-
tractor’s facilities can be installed.

(ii) Mere assertion by a contractor
that it is unable to provide facilities is
not, in itself, sufficient to justify ap-
proval. Appropriate Government offi-
cials must determine that providing
Government facilities is justified.

(iii) The determination shall include
findings that private financing of the
facilities was sought but not available
or that private financing was deter-
mined not advantageous to the Govern-
ment. The determination shall also
state that the contract cannot be ac-
complished without Government facili-
ties being provided.

(iv) The original determination shall
be included in the contract file.

(v) No determination is required
when the facilities are provided as
components of special tooling or spe-
cial test equipment acquired or fab-
ricated at Government expense.

(5) As otherwise authorized by law or
regulation.

(b) Agencies shall not—

(1) Furnish new facilities to contrac-
tors unless existing Government-owned
facilities are either inadequate or can-
not be economically furnished;

(2) Use research and development
funds to provide contractors with new
construction or improvements of gen-
eral utility, unless authorized by law;
or

(3) Provide facilities to contractors
solely for non-Government use, unless
authorized by law.

(c) Competitive solicitations shall
not include an offer by the Government
to provide new facilities, nor shall so-
licitations offer to furnish existing
Government facilities that must be
moved into a contractor’s plant, unless
adequate price competition cannot be
otherwise obtained. Such solicitations
shall require contractors to identify
the Government-owned facilities de-
sired to be moved into their plants.

(d) Government facilities with a unit
cost of less than $10,000 shall not be
provided to contractors unless—

(1) The contractor is a nonprofit in-
stitution of higher education or other
nonprofit organization whose primary
purpose is the conduct of scientific re-
search;

45.302-3

(2) A contractor is operating a Gov-
ernment-owned plant on a cost-plus-fee
basis;

(3) A contractor is performing on a
Government establishment or installa-
tion;

(4) A contractor is performing under
a contract specifying that it may ac-
quire or fabricate special tooling, spe-
cial test equipment, and components
thereof subsequent to obtaining the ap-
proval of the contracting officer; or

(5) The facilities are unavailable
from other than Government sources.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989]

45.302-2 Facilities contracts.

(a) Facilities shall be provided to a
contractor or subcontractor only under
a facilities contract using the appro-
priate clauses required by 45.302-6, ex-
cept as provided in 45.302-3.

(b) All facilities provided by a con-
tracting activity for use by a contrac-
tor at any one plant or general loca-
tion shall be governed by a single fa-
cilities contract, unless the contract-
ing officer determines this to be im-
practical. Each agency should consoli-
date, to the maximum practical extent,
its facility contracts covering specific
contractor locations.

(c) No fee shall be allowed under a fa-
cilities contract. Profit or fee (plus or
minus) shall be considered in awarding
any related supply or service contract,
consistent with the profit guidelines of
15.404-4.

(d) Special tooling and special test
equipment will normally be provided to
a contractor under a supply contract,
but may be provided under a facilities
contract when administratively desir-
able.

(e) Agencies shall ensure that facility
projects involving real property trans-
actions comply with applicable laws
(e.g., 10 U.S.C. 2676 and 41 U.S.C. 12 and
14).

[48 FR 42392, Sept. 19, 1983, as amended at 62
FR 51271, Sept. 30, 1997]

45.302-3 Other contracts.

(a) Facilities may be provided to a
contractor under a contract other than
a facilities contract when one of the
following exceptions applies:
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(1) The actual or estimated cumu-
lative acquisition cost of the facilities
provided by the contracting activity to
the contractor at one plant or general
location does not exceed $1,000,000;

(2) The number of items of plant
equipment provided is ten or fewer;

(3) The contract performance period
is twelve months or less;

(4) The contract is for construction;

(5) The contract is for services and
the facilities are to be used in connec-
tion with the operation of a Govern-
ment-owned plant or installation; or

(6) The contract is for work within an
establishment or installation operated
by the Government.

(b) When a facilities contract is not
used, the Government’s interest shall
normally be protected by using the ap-
propriate Government property clause
or, in the case of subparagraph (a)(5) of
this subsection, by appropriate por-
tions of the facilities clauses.

(c) No profit or fee shall be allowed
on the cost of the facilities when pur-
chased for the account of the Govern-
ment under other than a facilities con-
tract. General purpose components of
special tooling or special test equip-
ment are not facilities.

[48 FR 42392, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990; 57 FR 60588, 60589, Dec.
21, 1992]

45.302-4 Contractor use of Govern-
ment-owned and -operated test fa-
cilities.

(a) Agencies may authorize onsite
use by contractors of existing Govern-
ment-owned and -operated test facili-
ties In connection with Government
contracts only when—

(1) No adequate commercial test ca-
pability is available;

(2) Substantial cost savings will re-
sult from using the Government-owned
test facilities; or

(3) Otherwise authorized by law.

(b) When such use is authorized, the
contracting officer shall obtain ade-
quate consideration comparable to
commercial rates.

45.302-5 Standby or layaway require-
ments.

A facilities contract may include re-

quirements for maintenance and stor-

age of Government production and re-
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search property in standby or layaway
status. The contract shall include ap-
propriate specifications for the care
and maintenance of the property. If the
Government is required to pay the con-
tractor for maintenance and storage,
the contract shall define what con-
stitutes standby or layaway and speci-
fy when payments will begin and end.
The contract may provide for reim-
bursing the contractor for any State or
local property tax it is required to pay
because of its possession of or interest
in such property (see 31.205-41).

45.302-6 Required Government prop-
erty clauses for facilities contracts.

(a) The contracting officer shall in-
sert the clause at 52.245-7, Government
Property (Consolidated Facilities), in
solicitations and contracts when a con-
solidated facilities contract is con-
templated (see 45.301).

(b) The contracting officer shall in-
sert the clause at 52.245-8, Liability for
the Facilities, in solicitations and con-
tracts when a consolidated facilities
contract, a facilities acquisition con-
tract, or a facilities use contract is
contemplated (see 45.301).

(c) The contracting officer shall in-
sert the clause at 52.245-9, Use and
Charges, in solicitations and contracts
(1) when a consolidated facilities con-
tract or a facilities use contract (see
45.301) or (2) when a fixed-price con-
tract is contemplated, and Government
production and research property is
provided other than on a rent-free
basis.

(d) The contracting officer shall in-
sert the clause at 52.245-10, Govern-
ment Property (Facilities Acquisition),
in solicitations and contracts when a
facilities acquisition contract is con-
templated (see 45.301).

(e) (1) The contracting officer shall
insert the clause at 52.245-11, Govern-
ment Property (Facilities Use), in so-
licitations and contracts when a facili-
ties use contract is contemplated (see
45.301).

(2) If the contract is for the conduct
of basic or applied research at non-
profit institutions of higher education,
or is awarded to a nonprofit organiza-
tion whose primary purpose is the con-
duct of scientific research (see 35.014),
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the contracting officer shall use the
clause with its Alternate I.

45.302-7 Optional property-related
clauses for facilities contracts.

(a) The contracting officer may in-
sert the clause at 52.245-12, Contract
Purpose (Nonprofit Educational Insti-
tutions), in solicitations and contracts
when a facilities use contract is con-
templated and award may be made to a
nonprofit educational institution (also
see 45.302-6).

(b) The contracting officer may in-
sert the clause at 52.245-13, Account-
able Facilities (Nonprofit Educational
Institutions), in solicitations and con-
tracts when a facilities contract is con-
templated and award may be made to a
nonprofit educational institution (also
see 45.302-6).

(c) The contracting officer may in-
sert the clause at 52.245-14, Use of Gov-
ernment Facilities, in solicitations and
contracts when a facilities use contract
is contemplated and award may be
made to a nonprofit educational insti-
tution (also see 45.302-6).

(d) The contracting officer may,
under a proper delegation of authority,
insert the clause at 52.245-15, Transfer
of Title to the Facilities, in solicita-
tions and contracts when a consoli-
dated facilities contract, a facilities
acquisition contract, or a facilities use
contract is contemplated for the con-
duct of basic or applied research at
nonprofit institutions of higher edu-
cation, or at nonprofit organizations
whose primary purpose is the conduct
of scientific research (see 35.015 and
45.302-6).

(e) The contracting officer may in-
sert the clause at 52.245-16, Facilities
Equipment Modernization, in solicita-
tions and contracts when a consoli-
dated facilities contract, a facilities
acquisition contract, or a facilities use
contract is contemplated under which
the Government will provide modern-
ized or replacement facilities.

45.303 Providing material.

45.303-1 Policy.

Contractors shall ordinarily furnish
all material for performing Govern-
ment contracts. However, agencies

45.304

should provide material to a contractor
when necessary to achieve significant
economy, standardization, or expedited
production, or when it is otherwise in
the Government’s interest.

45.303-2 Procedures.

Solicitations shall specify material
that the Government will furnish in
sufficient detail (including requisition-
ing procedures) to enable offerors to
evaluate it accurately. The contracting
officer shall insert the appropriate
Government property clause prescribed
in 45.106, in all solicitations when the
Government will provide material.

45.304 Providing motor vehicles.

(a) Contractors shall ordinarily fur-
nish any motor vehicles needed in per-
forming Government contracts. Agen-
cies may provide contractors with
motor vehicles only when—

(1) The number of vehicles required
for use by contractor personnel is pre-
dictable and expected to remain fairly
constant;

(2) The proposed contract will bear
the entire cost of the vehicle program;

(3) The motor vehicles will not be
used on any contract other than that
for which the vehicles were provided,
unless approved by the appropriate de-
partment or agency official;

(4) Prospective contractors do not
have or would not be expected to have
an existing and continuing capability
for providing the vehicles from their
own resources; and

(5) Substantial savings are expected.

(b) Agencies that provide contractors
with Government-owned-or-leased
motor vehicles are responsible for en-
suring that such vehicles are used only
for the performance of the contract.
Under 41 CFR 101-38.301-1, contractors
are prohibited from using such vehicles
for home-to-work transportation con-
sistent with Pub. L. 99-550 amending 31
U.S.C. 1344. (See subpart 51.2, Contrac-
tor Use of Interagency Fleet Manage-
ment System (IFMS) Vehicles.)

[48 FR 42392, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990]
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45.305 [Reserved]
45.306 Providing special tooling.

45.306-1 Providing
tooling.

(a) The contracting officer shall offer
existing Government special tooling to
prospective contractors for use in Gov-
ernment work if it will not disrupt pro-
grams of equal or higher priority, it is
otherwise advantageous to the Govern-
ment, and use of the special tooling is
authorized under 45.402(a). (See also
45.308 and 45.309.)

(b) Contracts authorizing the furnish-
ing of existing special tooling shall
contain a description of the special
tooling, the terms and conditions of
shipment, and the terms covering the
cost of adapting and installing the
tooling.

existing special

45.306-2 Special tooling under cost-re-
imbursement contracts.

Title to special tooling under cost-re-
imbursement contracts is acquired by
the Government in all cases. The
clause used for this purpose is 52.245-5,
Government Property (Cost-Reim-
bursement, Time-and-Material, or
Labor-Hour Contracts).

[54 FR 48989, Nov. 28, 1989]

45.306-3 Special tooling under fixed-
price contracts.

(a) Criteria for acquisition. In deciding
whether or not to acquire title to spe-
cial tooling, or rights to title, under
fixed-price contracts, the contracting
officer shall consider the following fac-
tors:

(1) The current or probable future
need of the Government for the items
involved (including in-house use) and
the estimated cost of producing them if
not acquired.

(2) The estimated residual value of
the items.

(3) The administrative burden and
other expenses incident to reporting,
recordkeeping, preparation, handling
transportation, and storage.

(4) The feasibility and probable cost
of making the items available to other
offerors in the event of future acquisi-
tions.
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(5) The amount offered by the con-
tractor for the right to retain the
items.

(6) The affect on future competition
and contract pricing.

(b) Decision not to acquire special tool-
ing. In contracts in which the Govern-
ment will not acquire title to special
tooling, or rights to title, special re-
quirements may be included in the
Schedule of the contract (e.g., require-
ment governing the contractor’s cap-
italization of special tooling costs).

[54 FR 48989, Nov. 28, 1989]
45.306-4 [Reserved]

45.306-5 Contract clause.

The contracting officer shall insert
the clause at 52.245-17, Special Tooling,
in solicitations and contracts when a
fixed-price contract is contemplated,
and either the contract will include
special tooling provided by the Govern-
ment or the Government will acquire
title or right to title in special tooling
to be acquired or fabricated by the con-
tractor for the Government, other than
special tooling to be delivered as an
end item under the contract. The Spe-
cial Tooling clause shall apply to all
special tooling accountable to the con-
tract.

[54 FR 48989, Nov. 28, 1989]

45.307 Providing special
ment.

test equip-

45.307-1 General.

(a) Contracting officers shall offer ex-
isting Government-owned special test
equipment to contractors, consistent
with the conditions in 45.306-1(a). (See
also 45.308 and 45.309.)

(b) Contracting officers may also au-
thorize contractors to acquire special
test equipment for the Government
when it is advantageous to the Govern-
ment under the criteria in 45.306-3(a)
and existing special test equipment is
not available.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]
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45.307-2 Acquiring special test equip-
ment.

(a) When special test equipment or
components are known, the solicita-
tion (and the contract) shall separately
identify each item to be furnished by
the Government or acquired or fab-
ricated by the contractor for the Gov-
ernment. Individual items of less than
$5,000 may be grouped by category.

(b) Notice and approval. Under nego-
tiated contracts containing the clause
at 52.245-18, Special Test Equipment,
the contractor must notify the con-
tracting officer if it intends to acquire
or fabricate special test equipment.
Within 30 days of receipt of the notice,
the contracting officer shall—

(1) Review the proposed items for ne-
cessity and proper classification as spe-
cial test equipment;

(2) Screen the availability of existing
Government-owned test equipment in
accordance with agency procedures;
and

(3) Notify the contractor, approving
or disapproving the acquisition or fab-
rication and, if it is disapproved, state
whether the equipment will be fur-
nished by the Government.

[48 FR 42392, Sept. 19, 1983, as amended at 57
FR 60588, Dec. 21, 1992]

45.307-3 Contract clause.

The contracting officer shall insert
the clause at 52.245-18, Special Test
Equipment, in solicitations and con-
tracts when contracting by negotiation
and the contractor will acquire or fab-
ricate special test equipent for the
Government but the exact identifica-
tion of the special test equipment to be
acquired or fabricated is unknown.

[54 FR 48990, Nov. 28, 1989]

45.308 Providing Government produc-
tion and research property “as is.”

45.308-1 General.

(a) The contracting officer may pro-
vide Government production and re-
search property on an ‘“‘as is”’ basis for
performing fixed-price, time-and-mate-
rial, and labor-hour contracts. It may
also be furnished under a facilities con-
tract, in which case the contract shall
state that the contractor will not be
reimbursed for transporting, installing,

45.309

modifying, repairing, or otherwise
making the property ready for use.

(b) When the property is provided
under other than a facilities contract,
the solicitation shall state that—

(1) Offerors may inspect the property
before submitting offers and the condi-
tions under which it may be inspected;

(2) The property is offered in its cur-
rent condition, f.o.b. present location
(provide specific locations);

(3) Offerors must satisfy themselves
that the property is suitable for their
use;

(4) The successful offeror shall bear
the cost of transporting, installing,
modifying, repairing, or otherwise
making the property suitable for use;
and

(5) Evaluations will be made in ac-
cordance with Subpart 45.2 to elimi-
nate any competitive advantage result-
ing from using the property.

[54 FR 48990, Nov. 28, 1989]

45.308-2 Contract clause.

The contracting officer shall insert
the clause at 52.245-19, Government
Property Furnished ““As lIs,” in solici-
tations and contracts when a contract
other than a consolidated facilities
contract, a facilities acquisition con-
tract, or a facilities use contract is
contemplated and Government produc-
tion and research property is to be fur-
nished “‘as is’’ (see 45.106 for additional
clauses that may be required).

[54 FR 48990, Nov. 28, 1989]

45.309 Providing Government produc-
tion and research property under
special restrictions.

(a) Government production and re-
search property, other than founda-
tions and similar improvements nec-
essary for installing special tooling,
special test equipment, or plant equip-
ment, shall not be installed or con-
structed on land not owned by the Gov-
ernment in such fashion as to be non-
severable, unless the head of the con-
tracting activity determines that the
location is necessary, and the contract
under which the property is provided
contains—

(1) A requirement for the contractor
to reimburse the Government for the
fair value of the property at contract
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completion or termination or within a
reasonable time thereafter (for exam-
ple, the provision may require the con-
tractor to purchase the property at a
value determined by appraisal or at a
price equal to its acquisition cost less
depreciation at a specified rate);

(2) An option for the Government to
acquire the underlying land; or

(3) An alternative provision that the
agency head considers adequate to pro-
tect the Government’s interests.

(b) If patent or other proprietary
rights of a contractor may restrict the
disposal of Government production and
research property, the condition in ei-
ther paragraph (a)(1) or (a)(3) above
shall be satisfied before the property is
provided.

(c) If Government production and re-
search property is not available to all
offerors, the solicitation shall identify
the offerors to whom the property is
available.

45.310 Providing
property.

(a) Agency-peculiar property may be
furnished to contractors when nec-
essary for use as a standard or model,
for testing the contractor’s end item
where suitable commercial equipment
is not available, to establish equipment
compatibility, or for other reasons that
the contracting officer determines to
be in the Government’s interest.

(b) Agency-peculiar property may be
furnished under a facilities contract, a
supply or service contract containing
the appropriate Government Property
clause, or a special bailment agree-
ment.

(c) Contracting officers shall provide
special instructions for security, liabil-
ity, maintenance, and/or property con-
trol, when agency-peculiar property re-
quires special handling or safeguards.

agency-peculiar

45311 Providing Government
erty by transfer.

prop-

Government property shall be trans-
ferred only if there is a requirement
under the gaining contract. Transfers
of Government property, as Govern-
ment-furnished property, shall be docu-
mented by a modification to the gain-
ing contract. A modification or other
documentation listing all items of
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property transferred is required for the
losing contract.

[59 FR 67054, Dec. 28, 1994]

Subpart 45.4—Contractor Use and
Rental of Government Property

45.400 Scope of subpart.

This subpart prescribes policies and
procedures for contractor use and rent-
al of Government production and re-
search property.

45.401 Policy.

In performing Government contracts
or subcontracts, Government produc-
tion and research property in the pos-
session of contractors or subcontrac-
tors shall be used to the greatest pos-
sible extent, provided that a competi-
tive advantage is not conferred on the
contractor or its subcontractors (see
subpart 45.2). Prior approval of the con-
tracting officer having cognizance of
Government production and research
property is required for any use,
whether Government or non-Govern-
ment, to ensure that the Government
receives adequate consideration. Gov-
ernment use is defined as use in sup-
port of U.S. Government contacts and
non-Government use is all other use
(including direct commercial sales to
domestic and foreign customers). As a
general rule, Government use is on a
rent-free basis. Non-Government use is
on a rental basis. When Government
production and research property is no
longer required for the performance of
Government contracts or subcontracts,
it shall not continue to be made avail-
able to a contractor for non-Govern-
ment use.

[51 FR 19717, May 30, 1986]

45.402 Authorizing use of Government
production and research property.

(a) Contracting officers who believe
it to be in the Government’s interest
for a prospective contractor or sub-
contractor to use existing Government
production and research property shall
authorize such use in the contract. The
contracting officer shall confirm the
availability of the property before au-
thorizing its use on either a rental or
rent-free basis.
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(b) Unless the solicitation provides
for the successful offeror to use Gov-
ernment production and research prop-
erty in the offeror’s possession, the so-
licitation shall require any offeror de-
siring to use such property to request
the written concurrence of the con-
tracting officer cognizant of the prop-
erty. To preclude a competitive advan-
tage, the contracting officer’s concur-
rence should include any information
required by subpart 45.2.

(c) The contracting officer shall re-
view the contractor’s request for non-
Government use of Government pro-
duction and research property when
the property is no longer required for
performing Government contracts but
is retained for spares or for mobiliza-
tion and readiness requirements. (Also
see 45.302-1(b)(3).)

45.403 Rental—Use
clause.

(@) The contracting officer shall
charge contractors rent for using Gov-
ernment production and research prop-
erty, except as prescribed in 45.404 and
45.405. Rent shall be computed in ac-
cordance with the clause at 52.245-9,
Use and Charges. If the agency head or
designee determines it to be in the
Government’s interest, rent for classes
of production and research property
other than plant equipment identified
in item (ii) of Table | of the clause at
52.245-9, Use and Charges, may be
charged on the basis of use rather than
the rental period, or on some other eqg-
uitable basis. In such cases, the clause
at 52.245-9, Use and Charges, shall be
appropriately modified.

(b) The contracting officer cognizant
of the Government production and re-
search property shall ensure the collec-
tion of any rent due the Government
from the contractor.

and Charges

45.404 Rent-free use.

(@) The rental required by 45.403
above does not apply to the following
Government production and research
property:

(1) That which is located in Govern-
ment-owned, contractor-operated
plants operated on a cost-plus-fee basis
(but see 45.405).

(2) That which is left in place or in-
stalled on contractor-owned property

45.404

for mobilization or future Government
production purposes. However, rent
computed in accordance with 45.403(a)
shall apply to that portion of property
or its capacity used or authorized for
use.

(3) Items of equipment that are part
of a general program approved by the
Federal Emergency Management Agen-
cy (FEMA) and present unusual prob-
lems in relation to the time required
for their preparation for shipment, in-
stallation, and operation because of
size, complexity, or performance char-
acteristics.

(4) Any other Government production
and research property that may be ex-
cepted by FEMA.

(b) The contracting officer cognizant
of the Government production and re-
search property may grant written au-
thorization for rent-free use of produc-
tion and research property in the pos-
session of nonprofit organizations when
used for research, development, or edu-
cational work and—

(1) The use of the property is directly
or indirectly in the national interest;

(2) The property will not be used for
the direct benefit of a profitmaking or-
ganization; and

(3) The Government receives some di-
rect benefit (such as rights to use the
results of the work without charge)
from its use. As a minimum, the con-
tractor shall furnish a report on the
work for which the property was pro-
vided.

(c) If the contracting officer has ob-
tained adequate price or other consid-
eration, Government production and
research property may also be used
rent-free under—

(1) Prime contracts that specifically
authorize such use without charge; and

(2) Subcontracts of any tier, if the
contracting officer awarding the prime
contract has specifically authorized
rent-free use by the subcontractor.

(d) After award, a contract may be
modified to eliminate rent for using
Government production and research
property. In this case, the contract
shall be equitably adjusted to reflect
the elimination of rent and any other
amount attributable thereto.
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45.405 Contracts with foreign govern-
ments or international organiza-
tions.

Requests by, or for the benefit of, for-
eign governments or international or-
ganizations to use Government produc-
tion and research property shall be
processed and costs shall be recovered
or rental charged in accordance with
agency procedures.

45.406 Use of Government production
and research property on independ-
ent research and development pro-
grams.

The contracting officer cognizant of
Government production and research
property in the possession of a contrac-
tor may authorize a contractor to use
the property on an independent re-
search and development (IR&D) pro-
gram, if—

(@) Such use will not conflict with
the primary use of the property or en-
able the contractor to retain property
that could otherwise be released;

(b) The contractor agrees not to in-
clude as a charge against any Govern-
ment contract the rental value of the
property used on its IR&D program;
and

(c) A rental charge for the portion of
the contractor’s IR&D program cost al-
located to commercial work, computed
in accordance with 45.403, is deducted
from any agreed-upon Government
share of the contractor’s IR&D costs.

45.407 Non-Government use of plant
equipment.

Requirements for authorization and
dollar thresholds for non-Government
use of specific types of plant equipment
shall be set at the agency level. The
following general policies and require-
ments shall be used by agencies in
supplementing this section:

(a) The contracting officer’s advance
written approval shall be required for
any non-Government use of active
plant equipment. Before authorizing
non-Government use exceeding 25 per-
cent, the contracting officer shall ob-
tain approval of the head (or designee)
of the agency that awarded the con-
tract to which the property is account-
able.
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(b) The approvals under paragraph (a)
above may be granted only when it is
in the Government’s interest—

(1) To keep the equipment in a high
state of operational readiness through
regular use;

(2) Because substantial savings to the
Government would accrue through
overhead cost-sharing and receipt of
rental; or

(3) To avoid an inequity to a contrac-
tor who is required by the Government
to retain the equipment in place.

(c) If the contractor’s request for
non-Government use in excess of 25
percent is approved, the contracting of-
ficer may require the contractor to in-
sure the property against loss or dam-
age. Facilities contracts may be modi-
fied to require such insurance.

Subpart 45.5—Management of
Government Property in the
Possession of Contractors

45500 Scope of subpart.

This subpart prescribes the minimum
requirements contractors must meet in
establishing and maintaining control
over Government property. It applies
to contractors organized for profit and,
except as otherwise noted, to non-prof-
it organizations. In order for the spe-
cial requirements in this subpart gov-
erning nonprofit organizations to
apply, the contract must identify the
contractor as a nonprofit organization.
If there is any inconsistency between
this subpart and the terms of the con-
tract under which the Government
property is provided, the terms of the
contract shall govern.

45501 Definitions.

Accessory item, as used in this sub-
part, means an item that facilitates or
enhances the operation of plant equip-
ment but which is not essential for its
operation.

Agency-peculiar property (see 45.301).

Auxiliary item, as used in this subpart,
means an item without which the basic
unit of plant equipment cannot oper-
ate.

Contractor-acquired
45.101).

Custodial records, as used in this sub-
part, means written memoranda of any
kind, such as requisitions, issue hand

property (see
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receipts, tool checks, and stock record
books, used to control items issued
from tool cribs, tool rooms, and stock-
rooms.

Discrepancies incident to shipment, as
used in this subpart, means all defi-
ciencies incident to shipment of Gov-
ernment property to or from a contrac-
tor’s facility whereby differences exist
between the property purported to
have been shipped and property actu-
ally received. Such deficiencies include
loss, damage, destruction, improper
status and condition coding, errors in
identity or classification, and improper
consignment.

Facilities (see 45.301).

Government-furnished
45.101).

Government property (see 45.101).

Individual item record, as used in this
subpart, means a separate card, form,
document or specific line(s) of com-
puter data used to account for one item
of property.

Material (see 45.301).

Nonprofit organization (see 45.301).

Plant equipment (see 45.101).

Property administrator, as used in this
subpart, means an authorized rep-
resentative of the contracting officer
assigned to administer the contract re-
quirements and obligations relating to
Government property.

Real property (see 45.101).

Salvage, as used in this subpart,
means property that, because of its
worn, damaged, deteriorated, or incom-
plete condition or specialized nature,
has no reasonable prospect of sale or
use as serviceable property without
major repairs, but has some value in
excess of its scrap value.

Scrap, as used in this subpart, means
personal property that has no value ex-
cept for its basic material content.

Special test equipment (see 45.101).

Special tooling (see 45.101).

Stock record, as used in this subpart,
means a perpetual inventory record
which shows by nomenclature the
quantities of each item received and
issued and the balance on hand.

Summary record, as used in this sub-
part, means a separate card, form, doc-
ument or specific line(s) of computer
data used to account for multiple quan-
tities of a line item of special tooling,

property (see

45.502

special test equipment, or plant equip-
ment costing less than $5,000 per unit.
Utility distribution system, as used in
this subpart, includes distribution and
transmission lines, substations, or in-
stalled equipment forming an integral
part of the system by which gas, water,
steam, electricity, sewerage, or other
utility services are transmitted be-
tween the outside building or structure
in which the services are used and the
point of origin, disposal, or connection
with some other system. It does not in-
clude communication services.
Work-in-process, as used in this sub-
part, means material that has been re-
leased to manufacturing, engineering,
design or other services under the con-
tract and includes undelivered manu-
factured parts, assemblies, and prod-
ucts, either complete or incomplete.

[48 FR 42392, Sept. 19, 1983, as amended at 59
FR 11384, Mar. 10, 1994]

45.502 Contractor responsibility.

(a) The contractor is directly respon-
sible and accountable for all Govern-
ment property in accordance with the
requirements of the contract. This in-
cludes Government property in the pos-
session or control of a subcontractor.
The contractor shall establish and
maintain a system in accordance with
this subpart to control, protect, pre-
serve, and maintain all Government
property. This property control system
shall be in writing unless the property
administrator determines that main-
taining a written system is unneces-
sary. The system shall be reviewed and,
if satisfactory, approved in writing by
the property administrator.

(b) The contractor shall maintain
and make available the records re-
quired by this subpart and account for
all Government property until relieved
of that responsibility. The contractor
shall furnish all necessary data to sub-
stantiate any request for relief from re-
sponsibility.

(c) (1) The contractor shall be respon-
sible for the control of Government
property under this subpart 45.5 upon—

(i) Delivery of Government-furnished
property into its custody or control;

(ii) Delivery, when property is pur-
chased by the contractor and the con-
tract calls for reimbursement by the
Government (this requirement does not

819



45.502-1

alter or modify contractual require-
ments relating to passage of title);

(iii) Approval of its claim for reim-
bursement by the Government or upon
issuance for use in contract perform-
ance, whichever is earlier, of property
withdrawn from  contractor-owned
stores and charged directly to the con-
tract; or

(iv) Acceptance of title by the Gov-
ernment when title is acquired pursu-
ant to specific contract clauses or as a
result of change orders or contract ter-
mination.

(2) Property to which the Govern-
ment has acquired a lien or title solely
as a result of advance, progress, or par-
tial payments is not subject to the re-
quirements of this subpart.

(d) The contractor shall require sub-
contractors provided Government prop-
erty under the prime contract to com-
ply with the requirements of this sub-
part. Procedures for assuring sub-
contractor compliance shall be in-
cluded in the contractor’s property
control system. Where the property ad-
ministrator assigned to the contract
has requested supporting property ad-
ministration from another contract ad-
ministration office, the contractor may
accept the system approval of the sup-
porting property administrator instead
of performing duplicative actions to as-
sure the subcontractor’s compliance.

(e) If the property administrator
finds any portion of the contractor’s
property control system to be inad-
equate, the contractor must take any
necessary corrective action before the
system can be approved. If the contrac-
tor and property administrator cannot
agree regarding the adequacy of con-
trol and corrective action, the matter
shall be referred to the contracting of-
ficer.

(f) When Government property (ex-
cluding misdirected shipments, see
45.505-12) is disclosed to be in the pos-
session or control of the contractor but
not provided under any contract, the
contractor shall promptly (1) record
such property according to the estab-
lished property control procedure and
(2) furnish to the property adminis-
trator all known circumstances and
data pertaining to its receipt and a
statement as to whether there is a need
for its retention.
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(g) The contractor shall promptly re-
port all Government property in excess
of the amounts needed to complete full
performance under the contracts pro-
viding it or authorizing its use.

(h) When unrecorded Government
property is found, both the cause of the
discrepancy and actions taken or need-
ed to prevent recurrence shall be deter-
mined and reported to the property ad-
ministrator.

[48 FR 42392, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

45502-1 Receipts for Government

property.

The contractor shall furnish written
receipts for all or specified classes of
Government property only when the
property administrator deems it essen-
tial for maintaining minimum accept-
able property controls. If evidence of
receipt is required for contractor-ac-
quired property, the contractor shall
provide it before submitting its request
for payment for the property. For Gov-
ernment-furnished property, the con-
tractor shall provide the required re-
ceipt immediately upon receipt of the
property.

45.502-2 Discrepancies incident to
shipment.

(a) Government-furnished property. If
overages, shortages, or damages are
discovered upon receipt of Govern-
ment-furnished property, the contrac-
tor shall provide a statement of the
condition and apparent causes to the
property administrator and to other
activities specified in the approved
property control system. Only that
quantity of property actually received
will be recorded on the official records.

(b) Contractor-acquired property. The
contractor shall take all actions nec-
essary in adjusting overages, short-
ages, or damages in shipment of con-
tractor-acquired property from a ven-
dor or supplier. However, when the
shipment has moved by Government
bill of lading and carrier liability is in-
dicated, the contractor shall report the
discrepancy in accordance with para-
graph (a) above.
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45503 Relief from responsibility.

(a) Unless the contract or contract-
ing officer provides otherwise, the con-
tractor shall be relieved of property
control responsibility for Government
property by—

(1) Reasonable and proper consump-
tion of property in the performance of
the contract as determined by the
property administrator;

(2) Retention by the contractor, with
the approval of the contracting officer,
of property for which the Government
has received consideration;

(3) The authorized sale of property,
provided the proceeds are received by
or credited to the Government;

(4) Shipment from the contractor’s
plant, under Government instructions,
except when shipment is to a sub-
contractor or other location of the con-
tractor; or

(5) A determination by the contract-
ing officer of the contractor’s liability
for any property that is lost, damaged,
destroyed, or consumed in excess of
that normally anticipated in a manu-
facturing or processing operation, if—

(i) The determination is furnished to
the contractor in writing;

(ii) The Government is reimbursed
where required by the determination;
and

(iii) Property rendered unserviceable
by damage is properly disposed of, and
the determination is cross-referenced
to the shipping or other documents evi-
dencing disposal.

(b) Nonprofit organizations are re-
lieved of responsibility for Government
property when title to the property is
transferred to the contractor (see
35.014).

45.504 Contractor’s liability.

(a) Subject to the terms of the con-
tract and the circumstances surround-
ing the particular case, the contractor
may be liable for shortages, loss, dam-
ages, or destruction of Government
property. The contractor may also be
liable when the use or consumption of
Government property unreasonably ex-
ceeds the allowances provided for by
the contract, the bill of material, or
other appropriate criteria.

(b) The contractor shall investigate
and report to the property adminis-
trator all cases of loss, damage, or de-

45.505

struction of Government property in
its possession or control as soon as the
facts become known or when requested
by the property administrator. A re-
port shall also be furnished when com-
pleted and accepted products or end
items are lost, damaged, or destroyed
while in the contractor’s possession or
control.

(c) The contractor shall require any
of its subcontractors possessing or con-
trolling Government property account-
able under the contract to investigate
and report all instances of loss, dam-
age, or destruction of such property.

45505 Records and reports of Govern-
ment property.

(a) The contractor’s property control
records shall constitute the Govern-
ment’s official property records unless
an exception has been authorized. The
contractor shall establish and main-
tain adequate control records for all
Government property, including prop-
erty provided to and in the possession
or control of a subcontractor. The
property control records specified in
this section are the minimum required
by the Government. Unless the prop-
erty administrator directs otherwise,
when a subcontractor has an approved
property control system for Govern-
ment property provided under its own
prime contracts, the contractor shall
use the records created and maintained
under that system.

(b) The contractor’s property control
system shall provide financial accounts
for Government-owned property in the
contractor’s possession or control. The
system shall be subject to internal con-
trol standards and be supported by
property records for such property.

(c) Official Government property
records must identify all Government
property and provide a complete, cur-
rent, auditable record of all trans-
actions. The contractor’s system of
records maintenance shall be sufficient
to adequately control Government
property as required by this section.
The contractor’s system of records
maintenance, as a minimum, shall be
equivalent to and maintained in the
same manner as the contractor’s sys-
tem for maintaining records of con-
tractor-owned property, but need not
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exceed the requirements of this sub-
part. The records shall be safeguarded
from tampering or  destruction.
Records shall be accessible to author-
ized Government personnel.

(d) Separate property records for
each contract are desirable, but a con-
solidated property record may be main-
tained if it provides the required infor-
mation.

(e) Special tooling and special test
equipment fabricated from materials
that are the property of the Govern-
ment shall be recorded as Government-
owned immediately upon fabrication.
Special tooling and special test equip-
ment fabricated from materials that
are the property of the contractor shall
be recorded as Government property at
the time title passes to the Govern-
ment.

(f) Property records of the type es-
tablished for components acquired sep-
arately shall be used for serviceable
components permanently removed
from items of Government property as
a result of modification.

(9) The contractor’s property control
system shall contain a system or tech-
nique to locate any item of Govern-
ment property within a reasonable pe-
riod of time.

[48 FR 42392, Sept. 19, 1983, as amended at 53
FR 43394, Oct. 26, 1988]

45,505-1 Basic information.

(a) Unless summary records are used
as authorized under paragraph (b) of
this section, the contractor’s property
control records shall provide the fol-
lowing basic information for every
item of Government property in the
contractor’s possession, regardless of
value (other subsections of 45.505 re-
quire additional information for spe-
cific categories of Government prop-
erty):

(1) The name, description, and Na-
tional Stock Number (if furnished by
the Government or available in the
property control system).

(2) Quantity received (or fabricated),
issued, and on hand.

(3) Unit price (and unit of measure).

(4) Contract number or equivalent
code designation.

(5) Location.

(6) Disposition.

48 CFR Ch. 1 (10-1-98 Edition)

(7) Posting reference and date of
transaction.

(b) Summary records are normally
adequate for special tooling, special
test equipment, and plant equipment
costing less than $5,000 per unit, except
where the contract administration of-
fice determines that individual item
records are necessary for effective con-
trol, calibration, or maintenance. Sum-
mary records shall provide the infor-
mation listed in paragraphs (a)(1)
through (a)(7) of this section, but may
reference a general location, provided
the contractor can locate the property
within a reasonable period of time.

[48 FR 42392, Sept. 19, 1983, as amended at 59
FR 11384, Mar. 10, 1994]

45.505-2 Records of pricing informa-

tion.

(a) Requirement for unit prices. (1) The
contractor’s property control system
shall contain the unit price for each
item of Government property except as
provided in (b) below. When a contrac-
tor records the unit price of property
on other than the quantitative inven-
tory records, those supplementary
records shall become part of the offi-
cial Government property records.

(2) (Note: This subparagraph (2) does
not apply to nonprofit organizations.)
The requirement that unit prices be
contained in the official Government
property records does not apply to
those separate property records located
at a contractor’s secondary sites and
subcontractor plants; provided, that—

(i) Records maintained by the prime
contractor at its primary site include
unit prices; and

(i) The prime contractor agrees to
furnish actual or estimated unit prices
to the secondary site or subcontractor
as the need arises.

(3) When definite information as to
unit price cannot be obtained, reason-
able estimates will be used.

(b) Determining unit price. (1) Contrac-
tor-acquired and contractor-fabricated
property. Except for items fabricated by
nonprofit organizations for research
and development purposes, the unit
price of contractor-acquired and con-
tractor-fabricated property shall be de-
termined in accordance with the sys-
tem established by the contractor in
conformance with consistently applied
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sound accounting principles. Generally,
separate unit prices should be applied
to items of special tooling and special
test equipment fabricated or acquired
by the contractor. However, if the con-
tractor’s accounting system is accept-
able, and if maintaining detailed cost
records results in excessive accounting
cost or is otherwise impracticable,
group pricing may be used for special
tooling, special test equipment, and
work-in-process in accordance with the
contractor’s acceptable cost account-
ing system. AIll processed material,
fabricated parts, components, and as-
semblies charged to the contractor’s
work-in-process inventory, including
items in temporary storage while
awaiting processing, may be considered
as work-in-process for this purpose.

(2) Government-furnished property. The
Government shall determine and fur-
nish to the contractor the unit price of
Government-furnished property. Trans-
portation and installation costs shall
not generally be considered as part of
the unit price for this purpose. Nor-
mally, the unit price of Government-
furnished property will be provided on
the document covering shipment of the
property to the contractor. In the
event the unit price is not provided on
the document, the contractor will take
action to obtain the information.

45.505-3 Records of material.

(a) General. All Government material
furnished to the contractor, as well as
other material to which title has
passed to the Government by reason of
allocation from contractor-owned
stores or purchase by the contractor
for direct charge to a Government con-
tract or otherwise, shall be recorded in
accordance with the contractor’s prop-
erty control system and the require-
ments of this section.

(b) Consolidated stock record. When a
contractor has more than one Govern-
ment contract under which Govern-
ment material is provided, a consoli-
dated record for materials may be au-
thorized by the property adminis-
trator, provided, the total quantity of
any item is allocated to each contract
by contract number and each requisi-
tion of material from contractor-owned
stores is charged to the contract on
which the material is to be used. The

45.505-3

supporting document or issue slip shall
show the contract number or equiva-
lent code designation to which the
issue is charged.

(c) Custodial records. The contractor
shall maintain custodial records for
tool crib items, guard force items, pro-
tective clothing, and other items
issued to individuals for use in their
work.

(d) Use of receipt and issue documents.
(Note: This paragraph (d) does not apply
to nonprofit organizations.) The property
administrator may authorize the con-
tractor to maintain, in lieu of stock
records, a file of appropriately cross-
referenced documents evidencing re-
ceipt, issue, and use of Government-
provided material that is issued for im-
mediate consumption and is not en-
tered in the inventory record as a mat-
ter of sound business practice. This
method of control may be authorized
for—

(1) Material charged through over-
head;

(2) Material under research and de-
velopment contracts;

(3) Subcontracted or outside produc-
tion items;

(4) Nonstock or special items;

(5) Items that are produced for direct
charge to a contract, or are acquired
and issued for installation upon re-
ceipt, and involve no spoilage; and

(6) Items issued from contractor-
owned inventory direct to production
or maintenance, etc.

(e) Material issued directly upon re-
ceipt. (Note: This paragraph (e) applies
only to nonprofit organizations.)

(1) Under fixed-price contracts, the
contractor’s documents evidencing re-
ceipt and issue will be accepted as
property control records for Govern-
ment-furnished material issued di-
rectly by the contractor upon receipt
so as to be considered consumed under
the contract.

(2) Under cost-reimbursement con-
tracts, Government invoices, contrac-
tor’s purchase documents, or other evi-
dence of acquisition and issue will be
accepted as adequate property records
for material furnished to or acquired
by the contractor and issued directly
so as to be considered consumed under
the contract.

823



45.505-3

(f) Multicontract cost and material con-
trol. (Note: This paragraph (f) does not
apply to nonprofit organizations.)

(1) Description and scope. A multicon-
tract cost and material control system
substitutes a system of financial ac-
counting for the requirements for phys-
ical identification of Government ma-
terial. The system operates as follows:

(i) The contractor may acquire, reg-
uisition, receive, store, and issue like
items of material for the total require-
ments of all contracts involved in the
system without identifying the mate-
rial to each contract.

(ii) The contractor may commingle,
during any stage of contract perform-
ance, Government-owned and contrac-
tor-owned material and work-in-proc-
ess that was furnished, acquired, or
produced for all Government contracts
covered by the system, without phys-
ical segregation or identification to
the individual contracts.

(iii) In lieu of physical segregation
and identification to individual con-
tracts, periodic calculation of require-
ments and distribution of costs to all
contracts permits the allocation of
costs of material to products delivered.
This system, by reflecting the material
expended to perform each contract at
any stage in production, permits usage
analysis to determine the reasonable-
ness of consumption and expenditure of
Government material.

(iv) The system may include all Gov-
ernment contracts of any type that in-
volve common repetitive operations.

(v) The system does not require com-
mingling of all common materials
under all contracts. For example, items
of Government-furnished material of
high value or in short supply may be
excluded from commingling and re-
served for use in performing the con-
tract under which furnished.

(vi) The contractor shall take phys-
ical inventories of material in stores
included in the systems (other than
work-in-process) at least annually, ex-
tend and reconcile prices to the quan-
titative balance for each item, and
record adjustments in the stock record
and financial inventory control ac-
counts. Such physical inventories and
adjustments, as well as equitable dis-
tribution to cost accounts of any in-

48 CFR Ch. 1 (10-1-98 Edition)

ventory losses, shall be reviewed by
and are subject to the approval of the
property administrator.

(2) Criteria. A multicontract cost and
material control system may be au-
thorized if—

(i) The contractor demonstrates that
adopting the system will result in sav-
ings or improved operations or that it
will otherwise be in the Government’s
interest;

(ii) The system is applied to existing
Government contracts only and ex-
cludes materials acquired or costs in-
curred for non-Government work or in
anticipation of future Government
work; and

(iii) The contractor’s accounting sys-
tem is adequate to—

(A) Provide on a complete and timely
basis a clear audit trail from costs of
materials acquired for each contract to
materials used or disposed of on each
contract;

(B) Reflect separately for Govern-
ment-furnished and contractor-ac-
quired material in stores (except work-
in-process) the inventory balances as
affected by receipts, issues, adjust-
ments, and other dispositions;

(C) Determine unit costs for each
identifiable part, component, sub-
assembly, assembly, end item, and con-
tract item;

(D) Calculate amounts for cost reim-
bursements and progress payments
during the life of the contract by ap-
plying or allocating such unit costs de-
veloped through each stage of work-in-
process to contract items for the re-
quirements of each contract; and

(E) Assure that when Government
material furnished for use under one
contract is authorized for use on an-
other contract, the initial contract re-
ceives credit.

(3) Authorization. The administrative
contracting officer may authorize a
contractor who is performing or will
perform more than one Government
contract to use the multicontract cost
and material control system. The prop-
erty administrator shall approve what-
ever detailed operating procedures are
necessary for each system authorized.
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(4) Requirement. Whenever a multi-
contract cost and material control sys-
tem is authorized, the contractor’s fi-
nancial accounts shall include all ma-
terial in the system acquired or fur-
nished for Government work and shall
satisfy the requirements in subdivision
() (2)(iii) of 45.505-3 above.

45.505-4 Records of special
and special test equipment.

(Note: The special tooling requirements
of this subsection 45.505-4 do not apply to
nonprofit organizations except for para-
graph (c).)

(a) Unless summary records are used
as authorized under 45.505-1(b), the con-
tractor’s property control system shall
provide the basic information listed in
45.505-1(a) regarding each item of Gov-
ernment-owned special tooling and spe-
cial test equipment, including any gen-
eral purpose test equipment incor-
porated as components in such a man-
ner that removal and reuse may be fea-
sible and economical.

(b) If the contractor uses group pric-
ing of special tooling or special test
equipment, as recognized in 45.505-2(b),
unit prices may be computed when re-
quired.

(c) In the case of special tooling ac-
quired or fabricated by nonprofit orga-
nizations or furnished by the Govern-
ment to nonprofit organizations for re-
search and development, the Govern-
ment invoices, contractor’s purchase
document, or other documents that
evidence acquisition or issue will be ac-
cepted as adequate property control
records.

(d) Records identifying special tool-
ing and special test equipment shall in-
clude the identification number and
item on which used.

(e) The contractor shall, when speci-
fied by the contract, identify and re-
port special tooling and special test
equipment by retention category (e.g.,
assembly tooling or critical tooling for
spares or replacements).

[48 FR 42392, Sept. 19, 1983, as amended at 59
FR 11384, Mar. 10, 1994]

tooling

45.505-5 Records of plant equipment.

(a) Unless summary records are used
as authorized under 45.505-1(b), the con-
tractor shall maintain individual item

45.505-6

records for each item of plant equip-
ment.

(b) In addition to the information re-
quired in 45.505-1, the contractor’s
records of Government-owned plant
equipment, regardless of value, shall
include—

(1) Federal Supply Code for the man-
ufacturer (as listed in Cataloging
Handbook H4-1 and H4-2) (available
from the Superintendent of Docu-
ments, Government Printing Office
(GPO), Washington, D.C. 20402);

(2) Federal Supply Classification
(Cataloging Handbooks H2-1, H2-2, and
H2-3) (available from GPO); and

(3) The original manufacturer’s
model or part number.

(c) For each item of Government-
owned plant equipment having a unit
cost of $5,000 or more, the contractor
shall, in addition to the requirements
of (b) above, include—

(1) Serial number and year built
(when available);

(2) Government
number; and

(3) Acquisition and disposition docu-
ment references and dates.

(d) The property administrator may
determine that the information in
(c)(1) and (2) above should be recorded
in the property records for plant equip-
ment costing less than $5,000.

(e) Accessory and auxiliary equip-
ment shall be recorded on the record of
the associated item of plant equip-
ment. If the accessory or auxiliary
item is not attached to, a part of, or
acquired for use with a specific item of
plant equipment, it shall be recorded
either in an individual item record or
in a summary stock record. When ac-
cessory and auxiliary items are perma-
nently separated from the basic item of
plant equipment, the unit price of the
basic item shall be appropriately re-
duced.

identification/tag

[48 FR 42392, Sept. 19, 1983, as amended at 59
FR 11384, Mar. 10, 1994]

45.505-6 Special
equipment.

reports of plant

An agency may set requirements for
any special reports of plant equipment
it determines necessary.

825



45.505-7

45.505-7 Records of real property.

(a) The contractor shall maintain an
itemized record of the description, lo-
cation, acquisition cost, and disposi-
tion of all Government real property
(including unimproved real property);
all alterations, all construction work,
and sites connected with such alter-
ation and construction, acquired by

purchase, lease, or otherwise. These
records, including maps, drawings,
plans, specifications, and supple-

mentary data where necessary, shall (1)
be complete, (2) show the original cost
of the property and improvements and
the cost of any changes and additions,
and (3) be appropriately indexed.

(b) Costs incurred by the contractor
or the Government for new construc-
tion, including erection, installation,
or assembly of Government real prop-
erty in possession of the contractor,
shall be capitalized in the official Gov-
ernment real property records and fi-
nancial accounts maintained by the
contractor for the Government.

(c) Costs incurred for additions, ex-
pansions, extensions, conversions, al-
terations, and improvements, including
applicable portions of capital mainte-
nance, that increase the value, life,
utility, capability, or serviceability of
Government real property shall be cap-
italized.

(d) Costs incurred for portable build-
ings or facilities specifically con-
structed for tests that involve destruc-
tion of the facility shall not be capital-
ized in the Government real property
records or financial accounts.

(e) Costs incurred for maintenance,
repair, or rearrangement to maintain
the Government real property in good
physical condition, utility, capacity, or
serviceability shall be charged to ex-
pense, and the real property records
shall not be affected.

) When Government-owned real
property is sold, transferred, donated,
destroyed by fire or other cause, aban-
doned-in-place, or condemned, the fi-
nancial accounts shall be reduced by
the presently recorded cost and the
real property records annotated with a
supporting statement, including perti-
nent facts.

48 CFR Ch. 1 (10-1-98 Edition)

45.505-8 Records of scrap or salvage.

(@) The contractor shall maintain
records of all scrap or salvage gen-
erated, except as provided in 45.507.
These records shall conform to the con-
tractor’s established system of scrap
and salvage control approved by the
property administrator.

(b) The contractor’s property control
system shall provide the following in-
formation:

(1) Contract number, if practical, or
equivalent code designation from
which the scrap or salvage derived.

(2) Nomenclature or description of
salvable items or classification (mate-
rial content) of scrap.

(3) Quantity on hand.

(4) Posting reference and date of
transaction.

(5) Disposition.

45.505-9 Records of related data and
information.

The contractor shall maintain prop-
erty control and accountability, in ac-
cordance with sound business practice,
of manufacturing or assembly draw-
ings; installation, operation, repair, or
maintenance instructions; and other
similar information furnished to the
contractor by the Government or gen-
erated or acquired by the contractor
under the contract and for which title
vests in the Government. The require-
ments of this subpart do not otherwise
apply to such property.

45.505-10 Records of completed prod-
ucts.

The contractor shall maintain a
record of all completed products pro-
duced under a contract as follows:

(a) When there is no time lapse be-
tween Government inspection and ac-
ceptance of the completed products and
shipment from the plant site, the
records shall, as a minimum, consist of
a summary of quantities accepted and
shipped. When end items are accepted
by the Government and stored with the
contractor awaiting shipment, the
record shall identify quantities stored,
location, and disposition action.

(b) On contracts that provide for the
contractor to retain completed prod-
ucts for further use under the contract
or other contracts, such items shall be
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considered Government-furnished prop-
erty upon acceptance and shall be re-
corded as required by this subpart.

(c) When completed products are re-
turned to a contractor under the terms
of a warranty clause, the contractor
shall maintain, by contract, a record
containing a description of the items
involved, quantities received and re-
turned to the Government, and other
pertinent data necessary to determine
that a proper accounting for all prop-
erty has been made.

45.505-11 Records
and installation
equipment.

(Note: This subsection 45.505-11 does not
apply to nonprofit organizations.)

(a) Transportation costs. (1) The con-
tractor shall record within the prop-
erty control system the transportation
and installation costs directly borne by
the Government for each item of Gov-
ernment-owned plant equipment with
an acquisition cost of $5,000 or more.
The administrative contracting officer
may require the contractor to provide
such recorded costs for use in comput-
ing rental charges.

(2) If transportation costs are not in-
cluded in the price of equipment deliv-
ered, the contractor shall contact the
property administrator for instructions
for obtaining applicable freight data.

(b) Installation costs. (1) When the
contractor performs installation, the
cost shall be computed in accordance
with the contractor’s accounting sys-
tem (if the system is acceptable for
other contract cost determination pur-
poses) and recorded in the property
record.

(2) When installation is subcon-
tracted, the contractor shall record the
cost paid to the subcontractor in the
property record.

(3) When installation costs are in-
cluded in the price of equipment deliv-
ered to the using location, the property
records should be so annotated.

of transportation
costs of plant

45.505-12 Records of misdirected ship-
ments.

The contractor’s property control
system shall provide the following in-
formation regarding each misdirected
shipment of Government property re-
ceived:

45.506

(a) Identity of shipment, such as
shipping document or bill of lading.

(b) Origin of shipment.

(c) Content (items in the shipment)
per shipping documents, if available.

(d) Location.

(e) Disposition.

45.505-13 Records of
turned for rework.

(a) The contractor shall maintain
quantitative records of property re-
turned for processing to assure control
from time of receipt through return of
the items to the Government. The con-
tractor shall establish item records
under its property control system and
shall include the information required
in 45.505-1.

(b) The records shall specify the
quantity of units returned to the Gov-
ernment and the quantity otherwise
disposed of with proper authority.

property re-

45.505-14 Reports of  Government
property.

(a) The contractor’s property control
system shall provide annually the total
acquisition cost of Government prop-
erty for which the contractor is ac-
countable under each contract with
each agency, including Government
property at subcontractor plants and
alternate locations. The following clas-
sifications (property classifications
may be varied to meet individual agen-
cy needs) shall be reported:

(1) Land and rights therein.

(2) Other real property, including
utility distribution systems, buildings,
structures, and improvements thereto.

(3) Plant equipment.

(4) Special tooling.

(5) Special test equipment.

(6) Material.

(7) Agency peculiar property.

(b) The contractor shall report the
information under paragraph (a) as di-
rected by the contracting officer.

[48 FR 42392, Sept. 19, 1983, as amended at 59
FR 11385, Mar. 10, 1994]

45,506 Identification.

(a) Upon receipt of Government prop-
erty, the contractor shall promptly—

(1) ldentify the property in accord-
ance with agency regulations;

(2) Mark the property in accordance
with this section; and
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(3) Record the property in its prop-
erty control records.

(b)(1) Except for the following, all
Government property shall be marked
with an indication of Government own-
ership:

(i) Items issued to individuals for use
in their work (e.g., protective clothing
or tool crib tools) where adequate
physical control is maintained over the
items.

(ii) Property of a bulk type, or where
its general nature of packing or han-
dling precludes adequate marking.

(iii) Material that is commingled, as
authorized by 45.507.

(iv) Where the property adminis-
trator agrees that marking is imprac-
tical.

(2) Exempted items shall be entered
and described on the accountable prop-
erty records.

(©)(1) In addition to marking with an
indication of Government ownership,
the following property shall be marked
with a serial number in accordance
with procedures approved by the prop-
erty administrator:

(i) Special tooling.

(ii) Special test equipment.

(iii) Components of special test
equipment that have an acquisition
cost of $5,000 or more and are incor-
porated in a manner that makes re-
moval and reutilization feasible and ec-
onomical.

(iv) Plant equipment.

(v) Accessory or auxiliary equipment
associated with a specific item of plant
equipment that is recorded on the
property records, if necessary to assure
return with the associated basic item.

(2) The contractor shall record as-
signed numbers on all applicable docu-
ments pertaining to the property con-
trol system.

(3) If the property is located in a
standard agency registration system,
the contractor may use the property’s
registration number as the serial num-
ber. The contractor should obtain the
registration number through the prop-
erty administrator from the owning
agency.

(d) The markings in paragraphs (b)
and (c) of this section shall be—(1) se-
curely affixed to the property, (2) leg-
ible, and (3) conspicuous. Examples of
appropriate markings are bar coding,

48 CFR Ch. 1 (10-1-98 Edition)

decals, and stamping. If marking will
damage the property or is otherwise
impractical, the contractor shall
promptly notify the property adminis-
trator and ask for the item to be ex-
empted (see paragraph (b) of this sec-
tion). Markings shall be removed or ob-
literated when Government property is
sold, scrapped, or donated.

[57 FR 60588, Dec. 21, 1992]

45507 Segregation of Government

property.

Government property shall be kept
physically separate from contractor-
owned property. However, when advan-
tageous to the Government and con-
sistent with the contractor’s authority
to use such property, the property may
be commingled—

(a) When the Government property is
special tooling, special test equipment,
or plant equipment clearly identified
and recorded as Government property;

(b) When approved by the property
administrator in connection with re-
search and development contracts;

(¢) When material is included in a
multicontract cost and material con-
trol system (however, see 45.505-3(f));

(d) When (1) scrap of a uniform na-
ture is produced from both Govern-
ment-owned and contractor-owned ma-
terial and physical segregation is im-
practicable, (2) scrap produced from
Government-owned material is insig-
nificant in consideration of the cost of
segregation and control, or (3) Govern-
ment contracts involved are fixed-price
and provide for the retention of the
scrap by the contractor; or

(e) When otherwise approved by the
property administrator.

45.508 Physical inventories.

The contractor shall periodically
physically inventory all Government
property (except materials issued from
stock for manufacturing, research, de-
sign, or other services required by the
contract) in its possession or control
and shall cause subcontractors to do
likewise. The contractor, with the ap-
proval of the property administrator,
shall establish the type, frequency, and
procedures. These may include elec-
tronic reading, recording and reporting
or other means of reporting the exist-
ence and location of the property and
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reconciling the records. Type and fre-
quency of inventory should be based on
the contractor’s established practices,
the type and use of the Government
property involved, or the amount of
Government property involved and its
monetary value, and the reliability of
the contractor’s property control sys-
tem. Type and frequency of physical in-
ventories normally will not vary be-
tween contracts being performed by
the contractor, but may vary with the
types of property being controlled. Per-
sonnel who perform the physical inven-
tory shall not be the same individuals
who maintain the property records or
have custody of the property unless the
contractor’s operation is too small to
do otherwise.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 25069, June 12, 1989]

45.508-1 Inventories upon termination
or completion.

(a) General. Immediately upon termi-
nation or completion of a contract, the
contractor shall perform and cause
each subcontractor to perform a phys-
ical inventory, adequate for disposal
purposes, of all Government property
applicable to the contract, unless the
requirement is waived as provided in
paragraph (b) below.

(b) Exception. The requirement for
physical inventory at the completion
of a contract may be waived by the
property administrator when the prop-
erty is authorized for use on a follow-
on contract; provided, that—

(1) Experience has established the
adequacy of property controls and an
acceptable degree of inventory discrep-
ancies; and

(2) The contractor provides a state-
ment indicating that record balances
have been transferred in lieu of prepar-
ing a formal inventory list and that
the contractor accepts responsibility
and accountability for those balances
under the terms of the follow-on con-
tract.

(c) Listings for disposal purposes.
(Note: This paragraph (c) applies only
to nonprofit organizations.)

(1) Standard items that have been
modified may be described on listings
for disposal purposes as standard items
with a general description of the modi-
fication.

45.509-1

(2) Items that have been fabricated,
such as test equipment, shall be de-
scribed in sufficient detail to permit a
potential user to determine whether
they are of sufficient interest to war-
rant further inspection.

45.508-2 Reporting results of inven-

tories.

The contractor shall, as a minimum,
submit the following to the property
administrator promptly after complet-
ing the physical inventory:

(a) A listing that identifies all dis-
crepancies disclosed by a physical in-
ventory.

(b) A signed statement that physical
inventory of all or certain classes of
Government property was completed
on a given date and that the official
property records were found to be in
agreement except for discrepancies re-
ported.

45.508-3 Quantitative and monetary
control.

When requested by the contracting
officer, the contractor’s reports of re-
sults of physical inventory shall be pre-
pared on a quantitative and monetary
basis and segregated by categories of
property.

45,509 Care, maintenance, and use.

The contractor shall be responsible
for the proper care, maintenance, and
use of Government property in its pos-
session or control from the time of re-
ceipt until properly relieved of respon-
sibility, in accordance with sound in-
dustrial practice and the terms of the
contract. The removal of Government
property to storage, or its con-
templated transfer, does not relieve the
contractor of these responsibilities.

45.509-1 Contractor’s
program.

(a) Consistent with the terms of the
contract, the contractor’s maintenance
program shall provide for—

(1) Disclosure of need for and the per-
formance of preventive maintenance;

(2) Disclosure and reporting of need
for capital rehabilitation; and

(3) Recording of work accomplished
under the program.

(b) Preventive maintenance is main-
tenance performed on a regularly

maintenance
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scheduled basis to prevent the occur-
rence of defects and to detect and cor-
rect minor defects before they result in
serious consequences. An effective pre-
ventive maintenance program shall in-
clude at least—

(1) Inspection of buildings at periodic
intervals to assure detection of deterio-
ration and the need for repairs;

(2) Inspection of plant equipment at
periodic intervals to assure detection
of maladjustment, wear, or impending
breakdown;

(3) Regular lubrication of bearings
and moving parts in accordance with a
lubrication plan;

(4) Adjustments for wear, repair, or
replacement of worn or damaged parts
and the elimination of causes of dete-
rioration;

(5) Removal of sludge, chips, and cut-
ting oils from equipment that will not
be used for a period of time;

(6) Taking necessary precautions to
prevent deterioration caused by con-
tamination, corrosion, and other sub-
stances; and

(7) Proper storage and preservation of
accessories and special tools furnished
with an item of plant equipment but
not regularly used with it.

(c) The contractor’s maintenance
program shall provide for disclosing
and reporting the need for major re-
pair, replacement, and other capital re-
habilitation work for Government
property in its possession or control.

(d) The contractor shall keep records
of maintenance actions performed and
any deficiencies in the Government
property discovered as a result of in-
spections.

45.509-2 Use of Government property.

(a) The contractor’s procedures shall
be in writing and adequate (1) to assure
that Government property will be used
only for those purposes authorized in
the contract and that any required ap-
provals will be obtained, and (2) to pro-
vide a basis for determining and allo-
cating rental charges.

(b) With respect to plant equipment
with an acquisition value of $5,000 or
more, the procedures, as a minimum,
shall—

(1) Establish a minimum level of use
below which an analysis of need shall
be made and retention justified, except

48 CFR Ch. 1 (10-1-98 Edition)

for inactive plants and equipment re-
tained for mobilization (the use level
may be established for individual items
or families of items, depending upon
circumstances of use);

(2) Provide for recording authorized
and actual use consistent with the es-
tablished use levels;

(3) Require periodic analyses of pro-
duction needs for plant equipment uti-
lization based upon known require-
ments; and

(4) Provide for prompt reporting to
the contracting officer of all plant
equipment for which retention is not
justified.

[48 FR 42392, Sept. 19, 1983, as amended at 52
FR 30078, Aug. 12, 1987]

45510 Property in possession of sub-
contractors.

The contractor shall require any of
its subcontractors possessing or con-
trolling Government property to ade-
quately care for and maintain that
property and assure that it is used only
as authorized by the contract. The con-
tractor’s approved property control
system shall include procedures nec-
essary for accomplishing this respon-
sibility.

45511 Audit of property control sys-
tem.

The Government may audit the con-
tractor’s property control system as
frequently as conditions warrant.
These audits may take place at any
time during contract performance,
upon contract completion or termi-
nation, or at any time thereafter dur-
ing the period the contractor is re-
quired to retain such records. The con-
tractor shall make all such records and
related correspondence available to the
auditors.

Subpart 45.6—Reporting, Redis-
tribution, and Disposal of Con-
tractor Inventory

45.600 Scope of subpart.

This subpart establishes policies and
procedures for the reporting, redis-
tribution, and disposal of Government
property excess to contracts and of
property that forms the basis of a
claim against the Government (e.g.,
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termination inventory under fixed-
price contracts). This subpart does not
apply to the disposal of real property
or to property for which the Govern-
ment has a lien or title solely as a re-
sult of advance or progress payments
that have been liquidated.

45.601 Definitions.

Common item, as used in this subpart,
means material that is common to the
applicable Government contract and
the contractor’s other work.

Contractor-acquired property
45.101).

Contractor inventory, as used in this
subpart, means—

(a) Any property acquired by and in
the possession of a contractor or sub-
contractor under a contract for which
title is vested in the Government and
which exceeds the amounts needed to
complete full performance under the
entire contract;

(b) Any property that the Govern-
ment is obligated or has the option to
take over under any type of contract as
a result either of any changes in the
specifications or plans thereunder or of
the termination of the contract (or
subcontract thereunder), before com-
pletion of the work, for the conven-
ience or at the option of the Govern-
ment; and

(c) Government-furnished property
that exceeds the amounts needed to
complete full performance under the
entire contract.

Government-furnished
45.101).

Government property (see 45.101).

Line item, as used in this subpart,
means a single line entry on a report-
ing form that indicates a quantity of
property having the same description
and condition code from any one con-
tract at any one reporting location.

Personal property, as used in this sub-
part, means property of any kind or in-
terest in it except real property,
records of the Federal Government,
and naval vessels of the following cat-
egories: battleships, cruisers, aircraft
carriers, destroyers, and submarines.

Plant clearance, as used in this sub-
part, means all actions relating to the
screening, redistribution, and disposal
of contractor inventory from a con-
tractor’s plant or work site. The term

(see

property (see

45.601

contractor’s plant includes a contractor-
operated Government facility.

Plant clearance officer, as used in this
subpart, means an authorized rep-
resentative of the contracting officer
assigned responsibility for plant clear-
ance.

Plant clearance period, as used in this
subpart, means the period beginning on
the effective date of contract comple-
tion or termination and ending 90 days
(or such longer period as may be agreed
to) after receipt by the contracting of-
ficer of acceptable inventory schedules
for each property classification. The
final phase of the plant clearance pe-
riod means that period after receipt of
acceptable inventory schedules.

Plant equipment (see 45.101).

Precious metals, as used in this sub-
part, means uncommon and highly val-
uable metals characterized by their su-
perior resistance to corrosion and oxi-
dation. Included are silver, gold, and
the platinum group metals—platinum,
palladium, iridium, osmium, rhodium,
and ruthenium.

Property administrator (see 45.501).

Public body means any State, Terri-
tory, or possession of the United
States, any political subdivision there-
of, the District of Columbia, the Com-
monwealth of Puerto Rico, any agency
or instrumentality of any of the fore-
going, any Indian tribe, or any agency
of the Federal Government.

Real property (see 45.101).

Reportable property, as used in this
subpart, means contractor inventory
that must be reported for screening in
accordance with this subpart before
disposition as surplus.

Reporting activity, as used in this sub-
part, means the Government activity
that initiates the Standard Form 120,
Report of Excess Personal Property (or
when acceptable to GSA, by data proc-
essing output).

Salvage (see 45.501).

Scrap (see 45.501).

Screening completion date, as used in
this subpart, means the date on which
all screening required by this subpart
is to be completed. It includes screen-
ing within the Government and the do-
nation screening period.

Serviceable or usable property, as used
in this subpart, means property that
has a reasonable prospect of use or sale
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either in its existing form or after
minor repairs or alterations.

Special test equipment (see 45.101).

Special tooling (see 45.101).

Surplus property, as used in this sub-
part, means contractor inventory not
required by any Federal agency.

Surplus Release Date (SRD), as used in
this subpart, means the date on which
screening of personal property for Fed-
eral use is completed and the property
is not needed for any Federal use. On
that date, property becomes surplus
and is eligible for donation.

Termination inventory, as used in this
subpart, means any property pur-
chased, supplied, manufactured, fur-
nished, or otherwise acquired for the
performance of a contract subsequently
terminated and properly allocable to
the terminated portion of the contract.
It includes Government-furnished prop-
erty. It does not include any facilities,
material, special test equipment, or
special tooling that are subject to a
separate contract or to a special con-
tract requirement governing their use
or disposition.

Work-in-process (see 45.501).

45.602 [Reserved]

45.603 Disposal methods.

An agency may exercise its rights to
require delivery of any contractor in-
ventory. This includes transfers of
Government property to another Gov-
ernment contract. If the agency does
not exercise these rights, the contrac-
tor inventory shall be disposed of by
one of the following methods in the pri-
ority indicated:

(a) Purchase or retention at cost by
prime contractor or subcontractor of
contractor-acquired property (see
45.605-1).

(b) Return of contractor-acquired
property to suppliers (see 45.605-2).

() Use within the Government
through the use of prescribed screening
procedures (see 45.608).

(d) Donation to eligible donees (see
45.609).

(e) Sale (including purchase or reten-
tion at less than cost by the prime con-
tractor or subcontractor)(see 45.610).

(f) Donation to public bodies in lieu
of abandonment (see 45.611).

48 CFR Ch. 1 (10-1-98 Edition)

(g) Abandonment or destruction (see
45.611).

[48 FR 42392, Sept. 19, 1983, as amended at 59
FR 67054, Dec. 28, 1994]

45.604 Restrictions on purchase or re-
tention of contractor inventory.

A contractor’s or subcontractor’s au-
thority to purchase, retain, or dispose
of contractor inventory is subject to
any contract provisions and to applica-
ble Government restrictions on the dis-
position of property that is classified
for security reasons, possesses military
offensive or defensive characteristics,
or is dangerous to public health, safe-
ty, or welfare.

45.605 Contractor-acquired property.

45.605-1 Purchase or retention at cost.

(a) The plant clearance officer shall
encourage contractors to purchase or
retain contractor-acquired property at
cost. However, the contractor shall not
include any part of the cost of property
purchased or retained in any claim for
reimbursement against the Govern-
ment. Under cost-reimbursement con-
tracts, appropriate adjustments shall
be made for previously reimbursed
costs. When the property is for use on
a continuing Government contract or
commercial operation, handling and
transportation charges may be consid-
ered an allowable cost (included in the
contractor’s settlement proposal as
other costs in the case of a termi-
nation), provided that the charges are
reasonable.

(b) If a contractor purchases or re-
tains contractor inventory for use on a
continuing Government contract that
is subsequently terminated, the prop-
erty shall be allocated to the continu-
ing contract, even though its purchase
would otherwise constitute undue an-
ticipation of production schedules. If,
as a result of the purchase or retention
of property from a terminated contract
for use on other Government contracts,
the contractor terminates subcontracts
under the other Government contracts,
reasonable termination charges of the
subcontracts may be included as an al-
locable cost under the contract that
generated the excess property.
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45.605-2 Return to suppliers.

The plant clearance officer shall en-
courage contractors to return allocable
quantities of contractor-acquired prop-
erty to suppliers for full credit less ei-
ther the supplier’s normal restocking
charge or 25 percent of the cost, which-
ever is less. Contractors may be reim-
bursed for reasonable transportation,
handling, and restocking charges, but
not for the cost of the returned prop-
erty. Under cost-reimbursement con-
tracts, appropriate adjustments shall
be made for costs previously reim-
bursed. A contractor’s property control
system shall include procedures to en-
sure property is returned to the sup-
plier for appropriate credit whenever
feasible.

[48 FR 42392, Sept. 19, 1983, as amended at 55
FR 25530, June 21, 1990]

45.605-3 Cost-reimbursement
tracts.

Under cost-reimbursement contracts,
property purchased or retained by the
contractor or returned to suppliers
shall not be reported on inventory
schedules. The cognizant contract ad-
ministration office, in coordination
with the cognizant auditor, shall peri-
odically review such transactions to
protect the Government’s interests.

con-

45.606 Inventory schedules.

45.606-1 Submission.

When property is no longer needed to
perform the contract, the contractor
shall prepare inventory schedules in
accordance with the contract and in-
structions from the plant clearance of-
ficer and shall promptly submit the
schedules to the cognizant contract ad-
ministration office. Detailed instruc-
tions and requirements governing pre-
paring and submitting inventory sched-
ules are contained in 45.606-5. Agencies
may use special inventory schedules
for intra-agency screening of particular
categories of contractor inventory
(e.g., plant equipment of $5,000 or
more). Such schedules may also be used
for screening with other Federal agen-
cies after coordination with GSA.

[48 FR 42392, Sept. 19, 1983, as amended at 56
FR 15154, Apr. 15, 1991; 57 FR 60590, Dec. 21,
1992; 62 FR 237, Jan. 2, 1997]
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45.606-2 Common items.

The contractor’s inventory schedules
shall not include any items that the
contractor can reasonably use on other
work without financial loss. However,
the schedules shall include common
items specified by the contracting offi-
cer for delivery to the Government or
which are Government-furnished prop-
erty.

45.606-3 Acceptance.

(a) Within 15 days after receipt of in-
ventory schedules, the plant clearance
officer shall review them, determine
their acceptability, and request the
contractor to correct any inadequate
listings. Inventory schedules should
not be rejected if the information is
adequate for disposal purposes, even if
complete cost data on work-in-process
are not available. Rejection shall be
limited, when possible, to specific
items and shall not necessarily render
the entire schedule unacceptable. If
substantial errors are discovered that
were not apparent on termination in-
ventory schedules previously found ac-
ceptable, the final phase of a plant
clearance period shall not begin until
corrected schedules have been submit-
ted, unless the plant clearance officer
determines otherwise.

(b) The plant clearance officer, with
the assistance of other Government
personnel as necessary, shall verify
that (1) the inventory is present at the
location indicated, (2) the inventory is
allocable to the contract, (3) the quan-
tity and condition are correctly stated,
and (4) the contractor has endeavored
to divert items to other work. The ver-
ification may be recorded on SF 1423,
Inventory Verification Survey. The
plant clearance officer shall require
the contractor to promptly correct any
discrepancies on the inventory sched-
ule or resubmit the schedule as nec-
essary.

[48 FR 42392, Sept. 19, 1983, as amended at 55
FR 25530, June 21, 1990]

45.606-4 Withdrawals.

If, before final disposition, the con-
tractor becomes aware that any items
of contractor-acquired property listed
in the inventory schedules are usable
on other work without financial loss,
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the contractor shall purchase the items
or retain them at cost and amend the
inventory schedules and claim accord-
ingly. Upon notifying the plant clear-
ance officer, the contractor may pur-
chase or retain at cost any other items
of property included in the inventory
schedules. Withdrawal of any Govern-
ment-furnished property is subject to
the written approval of the plant clear-
ance officer. If withdrawal is requested
after screening has started, the plant
clearance officer shall notify imme-
diately the appropriate screening ac-
tivity.

45.606-5 Instructions for preparing
and submitting schedules of con-
tractor inventory.

(a) Use of forms. The contractor shall
report contractor inventory on the fol-
lowing forms, as appropriate.

(1) sStandard Form 1426, Inventory
Schedule A (Metals in Mill Product Form)
and SF 1427, Inventory Schedule A—Con-
tinuation Sheet. These forms are to be
used to list metals in raw or primary
form as furnished by the mill and on
which there has been no subsequent
fabricating operations. They are also
to be used for listing nonmetallic ma-
terials, such as plastics, rubber, or
lumber, in mill product form. They are
not to be used for listing castings or
forgings, which shall be reported on SF
1428.

(2) Standard Form 1428, Inventory
Schedule B and SF 1429, Inventory Sched-
ule B—Continuation Sheet. These forms
are to be used to list all contractor in-
ventory (including plant equipment)
for which Standard Forms 1426, 1430,
1432, or 1434 are not appropriate. How-
ever, agencies may direct listing of
particular categories of plant equip-
ment on agency forms when standard
forms are not appropriate. (See 45.505-
6 and 45.606-1.)

(3) Standard Form 1430, Inventory
Schedule C (Work in Process) and SF
1431, Inventory Schedule C—Continuation
Sheet. These forms are to be used to list
all work in process.

(4) Standard Form 1432, Inventory
Schedule D (Special Tooling and Special
Test Equipment) and SF 1433, Inventory
Schedule D—Continuation Sheet. These
forms are to be used to list such con-
tractor inventory as dies, jigs, gauges,
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fixtures, special tools, and special test
equipment.

(5) Standard Form 1434, Termination
Inventory Schedule E. This is a short
form to be used with SF 1438, Settle-
ment Proposal (Short Form). Applica-
bility is limited to termination settle-
ment proposals under $10,000.

(b) Submission.

(1) Contractors shall report contrac-
tor inventory promptly after determin-
ing it to be excess, unless a later date
is authorized by the contract or the
plant clearance officer.

(2) Unless contract provisions or
agency regulations prescribe otherwise,
12 copies of inventory schedules listing
serviceable or salvable items and 6 cop-
ies of inventory schedules listing scrap
items shall be presented to the plant
clearance officer at the cognizant con-
tract administration office.

(3) The standard inventory schedule
forms may be electronically repro-
duced by contractors pursuant to
53.105, provided no change is made to
the name, content or sequence of the
data elements. All essential elements
of data must be included and the form
must be signed.

(4) The appropriate continuation
sheet shall be used when more space is
needed.

(5) Partial schedules may be submit-
ted when they cover substantial por-
tions of a particular property classi-
fication of contractor inventory. The
first page of each schedule submitted
shall be identified as partial or final in
the title block of the schedule.

(6) The contractor should consult
with the plant clearance officer when
in doubt as to item descriptions or
other inventory schedule requirements.

(c) Grouping contractor inventory for
reporting purposes. All line items of
contractor inventory shall be grouped
into the following categories in the
order indicated and reported on sepa-
rate forms (line items may not be di-
vided for the purpose of avoiding
screening requirements):

(1) Classified property. This category
includes all property bearing a security
classification, regardless of acquisition
cost. Classified property should be fur-
ther subdivided into the same cat-
egories as unclassified property (see
paragraph (3) below).
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(2) Government-furnished property.
This category should be subdivided
into the same categories as unclassi-
fied property (see paragraph (3) below).

(3) Unclassified property. Unclassified
property shall be subdivided as follows:

(i) Special tooling, regardless of ac-
quisition cost.

(ii) Scrap, regardless of acquisition
cost.

(iii) Salvage, regardless of acquisi-
tion cost.

(iv) Remaining property having a line
item acquisition cost of less than $1,000
($500 for furniture).

(v) Property having a line item ac-
quisition cost of $1,000 or more ($500 for
furniture), further separated into the
following categories (these categories
may be revised to suit agency needs):

(A) Aeronautical material and equip-
ment.

(B) Electronic material and equip-
ment.

(C) Special test equipment.

(D) Other serviceable or usable prop-
erty.

(d) General instructions for completing
forms. The inventory schedule forms
are self-explanatory, except for the fol-
lowing general instructions and the
specific instructions in paragraph (e)
below.

(1) If the inventory applies solely to
one contract modification, indicate the
contract modification number in the
same block as the prime contract num-
ber. If the inventory results from the
termination of a contract, enter the
termination docket number in the
same block as the prime contract num-
ber.

(2) Provide in column b an accurate
and complete commercial description
for each item of serviceable contractor
inventory. Where practical, show the
manufacturer’s name, address, and
catalog number. Describe other items
in sufficient detail to permit the Gov-
ernment to determine appropriate dis-
position. Include in descriptions for all
line items the National Stock Number
furnished to the contractor with Gov-
ernment-furnished property and the
National Stock Number available in
the contractor’s property control sys-
tem.

(3) Identify in column b any indus-
trial diamonds, diamond swarf, and
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property containing economically re-
coverable quantities of precious metals
by the type of metal and express the
quantity of the metal in the appro-
priate weight unit or in the percentage
of total content. In addition, hazardous
material or property contaminated
with hazardous material shall be iden-
tified as to the type of hazardous mate-
rial.

(4) Enter in column c one of the fol-
lowing codes to indicate the condition
of each item of material:

Code 1, Unused-good. Unused prop-
erty that is usable without repairs and
identical or interchangeable with new
items from normal supply sources.

Code 2, Unused-fair. Unused property
that is usable without repairs, but is
deteriorated or damaged to the extent
that utility is somewhat impaired.

Code 3, Unused-poor. Unused prop-
erty that is usable without repairs, but
is considerably deteriorated or dam-
aged. Enough utility remains to clas-
sify the property better than salvage.

Code 4, Used-good. Used property
that is usable without repairs and most
of its useful life remains.

Code 5, Used-fair. Used property that
is usable without repairs, but is some-
what worn or deteriorated and may
soon require repairs.

Code 6, Used-poor. Used property that
may be used without repairs, but is
considerably worn or deteriorated to
the degree that remaining utility is
limited or major repairs will soon be
required.

Code 7, Repairs required-good. Re-
quired repairs are minor and should
not exceed 15 percent of original acqui-
sition cost.

Code 8, Repairs required-fair. Re-
quired repairs are considerable and are
estimated to range from 16 percent to
40 percent of original acquisition cost.

Code 9, Repairs required-poor. Re-
quired repairs are major because prop-
erty is badly damaged, worn, or dete-
riorated, and are estimated to range
from 41 percent to 65 percent of origi-
nal acquisition cost.

Code X, Salvage. Property has some
value in excess of its basic material
content, but repair or rehabilitation to
use for the originally intended purpose
is clearly impractical. Repair for any
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use would exceed 65 percent of the
original acquisition cost.

Code S, Scrap. Material that has no
value except for its basic material con-
tent.

(5) Enter in columns e and f the
standard or invoiced cost of the mate-
rial being reported. If such data are not
available, enter the estimated cost,
identified by the symbol “‘(e)”.

(6) Enter after the amount of the con-
tractor’s offer in column g the letter
“A” if a credit for acquisition has been
authorized or approved by the plant
clearance officer. Enter the letter ““C”’
if the amount represents your offer to
acquire the item. In either case, enter
the quantity on a second line if it is
less than the full quantity shown in
column d.

(e) Instructions for completing specific
forms. The following instructions are in
addition to the general instructions in
paragraph (d) and the self-explanatory
blocks on the inventory forms.

(1) Inventory Schedule A (Metals in
Mill Product Form) (SF 1426).

(i) Classification. List each type of
metal (such as aluminum or carbon
steel) on a separate form, with the
name or alloy shown in the Property
Classification block. List like forms of
the metal or alloy together in se-
quence. (For example, for carbon steel,
group all the strip, followed by sheets,
followed by the bar stock, etc.)

(ii) Description. Enter in column b the
full commercial description and weight
for all items. Identify the material
specification entered in column b2 as
either a Government specification or
that of a particular industrial society
or manufacturer. Complete columns b3,
b4, and b5 to show the thickness, width,
and length.

(2) Inventory Schedule B (SF 1428).

(i) Classification. Use a separate form
for each classification. Enter the name
of the classification in the Property
Classification block. Items having no
commercial value should be placed in a
single classification designated no com-
mercial value. The term raw materials
(other than metals) means material in
primary form. Examples are plastics,
textiles, lumber, and chemicals. Ar-
range items in sequence under separate
subheadings. For example, under the
classification chemicals, group sepa-
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rately all acids, all alkalis, all resins,
etc.

(ii) Description. In the inventory de-
scription for plant equipment (see
45.101 for definition), include the fol-
lowing as a minimum:

(A) Nomenclature or description of
the item and Federal Supply Classifica-
tion (see Cataloging Handbooks H2-1,
H2-2, and H2-3).

(B) Federal Supply Code for Manufac-
turers (see Cataloging Handbooks H4-1
and H4-2) and, if available in the con-
tractor’s property control system, the
name and address of the equipment
manufacturer.

(C) Model/part number.

(3) Inventory Schedule C (Work in Proc-
ess) (SF 1430).

(i) Classification. No classification of
items is required. Do not list finished
components on this form (use SF 1428).

(ii) Description. Enter in column b a
description in sufficient detail to per-
mit the Government to determine the
appropriate disposition. Estimate per-
centage of completion for each line
item.

(iii) Condition (column c). Generally,
conditions X (salvage) or S (scrap) are
applicable to work in process (see para-
graph (d)(4) above).

(4) Inventory Schedule D (Special Tool-
ing and Special Test Equipment) (SF
1432).

(i) Classification. Use a new form for
each general classification, such as
dies, jigs, gauges, fixtures, special tool-
ing, and special test equipment.

(ii) Description. Furnish a description
which will enable the plant clearance
officer or screener to determine the ap-
propriate disposition. Include tool no-
menclature, tool number, related prod-
uct part number, or function which the
tool performs. Designate special tool-
ing usable for maintenance programs
by placing the letter “M’ in the left-
hand column, For Use of Contracting
Agency Only.

(i) Classification. Use of a new form
for each general classification of spe-
cial tooling and special test equipment.

(ii) Description. Furnish a description
which will enable the plant clearance
officer or screener to determine the ap-
propriate disposition, including the po-
tential for reutilization. Include tool
nomenclature, tool number, related
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product part number, and function
which the tool performs. Designate spe-
cial tooling usable for maintenance
programs by placing the letter “M” in
the left-hand column, For Use of Con-
tracting Agency Only. Provide the end-
item application and a brief descrip-
tion of the test function for each unit
of special test equipment.

(5) Termination Inventory Schedule E
(SF 1434).

(i) Classification. No special classifica-
tion is required, but similar items
should be grouped together. Several
classifications may be listed on one
form.

(ii) Description. Enter in column b the
full commercial description of all
items which have commercial value.
For other items, furnish a description
in sufficient detail to permit the Gov-
ernment to determine the appropriate
disposition.

[48 FR 42392, Sept. 19, 1983, as amended at 52
FR 30078, Aug. 12, 1987; 54 FR 25069, June 12,
1989; 56 FR 41740, Aug. 22, 1991; 60 FR 34739,
July 3, 1995; 62 FR 237, Jan. 2, 1997]

45.607 Scrap.

45.607-1 General.

(a) The contractor need not itemize
scrap on inventory schedules if (1) the
material is physically segregated in
the contractor’s plant and (2) the con-
tractor submits a statement describing
the material, estimating its cost, and
providing other information necessary
for the plant clearance officer to verify
whether the property is scrap. The con-
tractor shall sort the scrap to the ex-
tent economically feasible to assure
the highest sale proceeds.

(b) The plant clearance officer shall
review the schedules of property re-
ported as scrap and, if necessary, phys-
ically inspect the property involved. If
the plant clearance officer determines
that any of the property is serviceable,
usable, or salvable, the contractor
shall resubmit it on appropriate inven-
tory schedules.

45.607-2 Recovering precious metals.

(a) GSA is responsible for initiating
the Government-wide precious metals
recovery program (see FPMR 101-42.3
for procedures and requirements in re-
covering precious metals).

45.608-1

(b) Agencies shall assure that con-
tractors generating contractor inven-
tory containing precious metal-bearing
scrap identify and promptly report
such items. Agencies are also respon-
sible for establishing and maintaining
a program for recovering precious met-
als. Agencies having no recovery and
disposal facility available may request
information or recovery assistance
from the GSA regional office serving
the area or the DOD Precious Metals
Recovery Program, Defense Logistics
Agency, Attn: DLSC-LC, 8725 John J
Kingman Road, Fort Belvoir VA 22060.

(c) Precious metals shall be packaged
in nonporous, smooth containers in a
manner to prevent loss through leak-
age or damage to the containers. (Glass
containers shall not be used.)
Grindings or sweepings shall not be
packaged in paper or wooden contain-
ers, because loss occurs by adhesion to
the containers. Containers shall be
marked to show the type of precious
metals.

(d) The shipping document shall indi-
cate the net weight of each item to the
nearest ounce (troy or avoirdupois).
Shipment shall be made by the most
economical means available, consistent
with adequate safeguards to prevent
loss or theft.

[48 FR 42392, Sept. 19, 1983, as amended at 62
FR 40237, July 25, 1997; 63 FR 34080, June 22,
1998]

45.608 Screening of contractor inven-
tory.

45.608-1 General.

(a) Serviceable or usable property in-
cluded in the contractor’s inventory
schedules that is not purchased or re-
tained by the prime contractor or sub-
contractor or returned to suppliers
shall be screened for use by Govern-
ment agencies before disposition by do-
nation or sale. Agencies shall assure
the widespread dissemination of infor-
mation concerning the availability of
contractor inventory.

(b) There are four categories of
screening: standard, agency, limited,
and special items. The plant clearance
officer shall determine the categories
of screening required, initiate pre-
scribed screening, and assure accom-
plishment of transfer and donation.
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Table 45-1 lists the type of property
and screening period for each of these
categories. When circumstances war-
rant, the plant clearance officer may
extend the period for agency screening
or arrange for more extensive screen-
ing than that prescribed. In the event
of a conflict between Table 45-1 and a
specific contract requirement, items
shall be screened as provided by the
contract.

TABLE 45-1
Screening Requirements by Type of Property

Screening
Cat- Type of Property
egories

Period

Standard  Line items valued at $1,000
or more ($500 for furniture).

Special tooling, perishables,
property bearing a security
classification, property dan-
gerous to public health and
safety, regardless of acqui-
sition cost, and agency-pe-
culiar property..

Special tooling, scrap and sal-
vage, property in condition
codes 3, 6,9, X, and S,
work-in-process, inventory
schedules (the total acquisi-
tion cost of which is re-
ported as $2,500 or less),
and line items of less than
$1,000 ($500 for furniture)
(except perishables, prop-
erty bearing a security clas-
sification, and property dan-
gerous to public health and
safety)..

Special test equipment with
standard components..

Special test equipment with-
out standard components..

Printing equipment. ................

90 days/(see
45.608-2)

30 days/(See
45.608-3)

Agency

Limited 30 days/(see

45.608-4)

Special
Items

(see 45.608—
5(a))

(see 45.608—
5(b))

(see 45.608—
5(c)

(see 45.608—
5(d))

Nuclear materials. ..................

[48 FR 42392, Sept. 19, 1983, as amended at 56
FR 41740, Aug. 22, 1991; 61 FR 41471, Aug. 8,
1996]

45.608-2 Standard screening.

(a) Standard screening applies to
serviceable property with a line item
value of $1,000 or more ($500 for fur-
niture) that does not meet the criteria
for another screening category.

(b) Standard screening begins on the
date the plant clearance officer re-
ceives acceptable contractor inventory
schedules and ends 90 days thereafter.
The period is broken into three phases
as follows:

48 CFR Ch. 1 (10-1-98 Edition)

(1) 1st through 30th day—screening by
the contracting agency. The agency shall
screen the listed items for its use.
When screening is completed, the plant
clearance officer shall delete the re-
tained items from the schedules.

(2) 31st through 75th day—screening by
all Federal agencies. Not later than the
31st day, the plant clearance officer
shall send four copies of the revised
schedules and Standard Form (SF) 120,
Report of Excess Personal Property, to
the General Services Administration
(GSA) regional office that serves the
region in which the property is located.
If the plant clearance officer receives a
request for property transfer after sub-
mission of the SF 120, and before re-
ceiving a GSA property transfer order,
a prompt request shall be forwarded to
GSA for approval to withdraw the
items from the inventory schedule. The
regional GSA office will prepare and
issue circulars and catalogs to all Fed-
eral agencies within the region. GSA
will honor requests for transfer of prop-
erty on a first-come first-served basis
through the 75th day. The GSA re-
gional office will transmit to the plant
clearance officer the approved orders
and shipping instructions for property
to be transferred. The 75th day is the
surplus release date and will be shown
on the SF 120. The plant clearance offi-
cer may not extend this date.

(3) 76th through 90th day—screening by
GSA for possible donation. During this
period, GSA will arrange for screening
of all remaining property for possible
donation to eligible donees. Procedures
for donation are in 45.609. The 90th day
is the screening completion date and
will be shown on the SF 120. The plant
clearance officer shall not extend this
date.

[48 FR 42392, Sept. 19, 1983, as amended at 56
FR 41740, Aug. 22, 1991]

45.608-3 Agency screening.

Agency screening is the procedure for
screening certain types of property (see
Table 45-1) only within the contracting
agency. The screening period begins on
the date the plant clearance officer re-
ceives acceptable inventory schedules
and ends 30 days later.
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45.608-4 Limited screening.

(a) Items that are scrap or salvage or
that otherwise have a limited potential
for use (except special tooling) are not
ordinarily subject to standard or agen-
cy screening. The plant clearance offi-
cer shall include listings of such prop-
erty in a special file, which shall be
made available to GSA for limited
screening. The screening period for
such property begins on the date the
plant clearance officer receives accept-
able inventory schedules and ends 30
days later. This period is apportioned
into two phases, as follows:

(1) 1st through 15th day—GSA selec-
tion of items for Federal utilization.

(2) 16th through 30th day—GSA selec-
tion of items for donation.

(b) For special tooling, the screening
period described in paragraph (a) above
begins upon completion of agency
screening.

45.608-5 Special items screening.

Special procedures are established
for the following types of property:

(a) Special test equipment with stand-
ard components. (1) Contractors report-
ing special test equipment that con-
tains standard, general, or multipur-
pose components will describe the com-
posite unit to clearly reflect its capa-
bility. Standard components that can
be economically removed and reused
will be listed and described in suffi-
cient detail to permit screening.

(2) If the contractor has a require-
ment for the standard components to
meet other approved special test equip-
ment or facilities requirements, the
contractor shall annotate the SF 1432,
Inventory Schedule D (Special Tooling
and Special Test Equipment), to reflect
this requirement. Screening shall be
accomplished in accordance with agen-
cy procedures for the first 30 days. If
there are no agency requirements for
the composite unit, and if the adminis-
trative contracting officer approves
the retention, the contractor shall
have priority for the standard compo-
nents for which it has indicated a re-
quirement.

(3) Standard components that have
not been retained by the agency or the
contractor shall be screened in accord-
ance with standard requirements for
the 31st through 75th day. Standard
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components shall not be removed from
the composite unit until a requirement
has been established. If no require-
ments exist, the composite units shall
be donated or sold in accordance with
prescribed procedures.

(b) Special test equipment without
standard components. Special test
equipment without standard compo-

nents shall receive agency screening
for 30 days. Items for which no require-
ments exist shall receive limited
screening for an additional 30 days.

(c) Printing equipment. Agencies shall
report all printing equipment excess to
their requirements to the Public Print-
er, Government Printing Office, North
Capitol and H Streets, NW, Washing-
ton, DC 20401, after screening within
the agency (see 44 U.S.C. 312). If the
Public Printer indicates no require-
ments, the reporting activity shall sub-
mit the listing of printing equipment
to the General Services Administration
for further use and donation screening.

(d) Nuclear materials. (1) The posses-
sion, use, and transfer of certain nu-
clear materials are subject to the regu-
latory controls of the Nuclear Regu-
latory Commission (NRC). The mate-
rials are defined as follows:

(i) By-product material—any radio-
active material (except special nuclear
material) yielded in or made radio-
active by exposure to the radiation in-
cident to producing or using special nu-
clear material.

(i) Source material—uranium or tho-
rium, or any combination thereof, in
any physical or chemical form; or ores
which contain by weight one-twentieth
of 1 percent (0.05 percent) or more of
uranium, thorium, or any combination
thereof. Source material does not in-
clude special nuclear material.

(iii) Special nuclear material—pluto-
nium, uranium 233, uranium enriched
in the isotope 233 or in the isotope 235,
and any other material that the NRC
determines to be special nuclear mate-
rial (but not including source mate-
rial); or any material artificially en-
riched by any nuclear material.

(2) Plant clearance officers shall sub-
mit listings of excess nuclear material
in the categories described above for
screening by the contracting activity.

839



45.608-6

If there are no requirements, the ulti-
mate method of disposal shall be de-
pendent upon the license issued by the
NRC or the respective states and perti-
nent Federal and agency regulations.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989; 56 FR 41740, Aug. 22,
1991; 61 FR 41471, Aug. 8, 1996]

45.608-6 Waiver of screening require-
ments.

Agency heads or their designees may
authorize exceptions from screening re-
quirements; provided, (a) there are
compelling circumstances clearly in
the Government’s interest and (b) the
contracting agency prepares a written
notice, including justification, and pro-
vides a copy to General Services Ad-
ministration, Office of Government-
wide Policy, Office of Transportation
and Personal Property (MT), 1800 F
Street NW., Washington, DC 20405, and
the contract administration office 10
days before the effective date of the ex-
ception.

[48 FR 42392, Sept. 19, 1983, as amended at 62
FR 40237, July 25, 1997]

45.608-7 Reimbursement of costs for
transfer of contractor inventory.

The contracting agency shall not be
reimbursed for the acquisition cost of
any property selected by another agen-
cy or for overhead or administrative
costs associated with such property.
The transferee will pay any transpor-
tation costs that are not the contrac-
tor’s responsibility. Costs for packing,
crating, preparation for shipment, and
loading of contractor inventory are
chargeable to the contract for assets
subject to the Government property
clauses at 52.245-2, Government Prop-
erty (Fixed-Price Contracts) and 52.245-
5, Government Property (Cost-Reim-
bursement, Time-and-Material, or
Labor-hour Contracts), and such costs
are ordinarily included in the contrac-
tor’s settlement proposal for termi-
nation inventory. The transferee will
pay such costs for property subject to
52.245-7, Government Property (Con-
solidated Facilities), or 52.245-10, Gov-
ernment Property (Facilities Acquisi-
tion), or 52.245-11, Government Prop-
erty (Facilities Use), unless such costs
are otherwise the contractor’s respon-
sibility. The contract administration
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office is responsible for obtaining pack-
ing, crating, and handling service. To
accelerate plant clearance, the trans-
feree shall include all appropriate data,
including funding data, in the transfer
or shipping document.

[54 FR 34756, Aug. 21, 1989]

45.608-8 Report of excess
property (SF 120).

(a) This subsection provides instruc-
tions for completing SF 120, Report of
Excess Personal Property, when report-
ing contractor inventory in accordance
with 45.608-2. (For reporting other
agency excess personal property, see 41
CFR 101-43.4901-120-1, Instructions for
preparing SF 120).

(b) All items on the form are self-ex-
planatory, except as follows:

Item 1, Report number. Enter the se-
rial number of the report and any other
identifying number or symbol required
by the reporting agency. If the report
is a correction or withdrawal (complete
or partial) of a prior report, the origi-
nal report number shall be entered, fol-
lowed by the letter a, b, or c, etc., to
identify the number of successive cor-
recting or withdrawing reports.

Item 3, Total cost. Enter the total of
all amounts shown on the inventory
schedules.

Item 4, Type of report.

Box b—Check if necessary to correct
an original report and complete items
1, 2, 3, 4,5, and 7. Complete the remain-
ing items only to the extent necessary
to show the correction.

Box c—Check for partial withdrawals
of contractor inventory previously re-
ported and complete items 1, 2, 3, 4, 5,
and 7. Re-identify in column 18(b) the
line items or portions of line items
withdrawn. In column 18(e), show the
number of units withdrawn. In column
18(g), show the acquisition cost of the
units withdrawn. In item 3, enter the
total acquisition cost of all items with-
drawn.

Box d—Check for total withdrawal of
contractor inventory previously re-
ported and complete items 1, 2, 3, 4, 5,
and 7. Provide explanatory remarks in
column 18(b).

Item 5, To. Enter the name(s) and ad-
dress(es) of the screening agencies or

personal
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the GSA regional office serving the ge-
ographic area in which the property is
located.

Item 6, Appropriation or fund to be
reimbursed. No entry shall be made in
this item if the net proceeds are to be
deposited in the Treasury as mis-
cellaneous receipts (see 45.610-3). How-
ever, in exchange/sale transactions an
appropriation number is required.

Item 8, Report approved by. Enter
signature and title of the Federal offi-
cial approving report.

Item 12, GSA control number. Not to
be used by reporting activity.

Item 13, FSC group number, if
known. If inventory schedules contain
multiple FSC groups, insert “See In-
ventory Schedules.”

Item 14, Location of property. Enter
the name of contractor holding the
property and the specific address where
the property is located.

Item 15, Reimbursement required.
Enter X in the block designated ‘“No.”

Item 16, Agency control number.
Leave blank.

Item 17, Surplus release date (see
45.608-2).

Item 18, Excess property list. Leave
blank.

Column a,
blank.

Column b, Description. Enter the fol-
lowing information:

(1) Identification of attached inven-
tory schedules and the number of pages
for each schedule.

(2) The screening completion date
(see 45.608-2).

(3) The following notation: ““It is im-
perative that fund appropriations for
the transportation of the materials be
furnished with the transfer order.” If,
pursuant to 45.608-7, the transferee is
responsible for funding, packing, crat-
ing, and handling, include this addi-
tional notation: ‘‘Fund appropriations
for packing, crating, and handling of
inventory described herein must also
be provided by the transferee.”

(4) Contract number.

(5) When reporting motor vehicles in
Federal Supply Groups 23, 24, and 38—

(i) In column 18(b), the estimated
one-time cost of repairs (parts and
labor); and

(i) In column 18(c), a condition code
based on the estimated cost of repairs.

Item number. Leave

45.610-1

() Columns c through h. Leave
blank, except as they are used for 5(ii)
above.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989; 56 FR 41740, Aug. 22,
1991; 56 FR 67136, Dec. 27, 1991]

45.609 Donations.

(a) Property may be donated only
after it has been determined to be sur-
plus following appropriate utilization
screening. The donation of surplus
property to an authorized donee is sub-
ordinate to any need for property by a
Federal agency.

(b) The GSA is responsible for mak-
ing necessary arrangements for dona-
tion screening of serviceable property
during the last I5 days of the 90-day
screening period.

(c) Items that have been selected for
donation shall not be retained longer
than 42 calendar days from the surplus
release date. The plant clearance offi-
cer shall authorize release to the eligi-
ble donees immediately upon receipt of
GSA approval and shipping instruc-
tions. If approval and shipping instruc-
tions, including provision for payment
of all costs incident to donation, are
not received within the 42-day period,
the property shall be otherwise dis-
posed of as surplus. All costs incident
to donation that are not the respon-
sibility of the contractor shall be borne
by the donee.

(d) Agencies having a current essen-
tial requirement may withdraw prop-
erty undergoing donation screening. In
all other cases, property may be with-
drawn only after GSA concurrence.

45.610 Sale of surplus contractor in-
ventory.

45.610-1 Responsibility.

(@) The Administrator, GSA, exer-
cises general supervision and direction
over the disposition of surplus personal
property, including sales of surplus
contractor inventory. Policy and pro-
cedures for sales of contractor inven-
tory are contained in the Federal Prop-
erty Management Regulations (FPMR)
41 CFR part 101-45. Sales of contractor
inventory under the control of the De-
partment of Defense are conducted in
accordance with the DOD Supplement
to the FAR.
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(b) Reportable property submitted to
GSA on SF 120 for utilization screening
and not otherwise transferred or do-
nated will automatically be pro-
grammed for sale by the GSA regional
office.

(c) All other property requiring sale
shall be reported to GSA on SF 126, Re-
port of Personal Property for Sale, and
in accordance with any additional in-
structions provided by the GSA re-
gional office cognizant of the location
where the property is physically lo-
cated.

45.610-2 Exemptions
GSA.

(a) Agency heads may seek exemp-
tions from the Administrator, GSA, by
submitting a letter explaining the im-
pairment or adverse effect of sale by
GSA and justifying the need for the ex-
emption.

(b) GSA regional offices may author-
ize sale by the reporting activity of
perishable items or small lots of lim-
ited-value property at isolated loca-
tions.

from sale by

45.610-3 Proceeds of sale.

Proceeds of any sale are to be cred-
ited to the Treasury of the United
States as miscellaneous receipts, ex-
cept where the contract or any sub-
contract thereunder authorizes the
proceeds to be credited to the price or
cost of the work (40 U.S.C. 485(a) and
(€).

45.610-4 Contractor inventory in for-
eign countries.

Contractor inventory located in for-
eign countries shall be sold or disposed
of in accordance with agency proce-
dures (see 40 U.S.C. 511-514).

45,611 Destruction or abandonment.

(@) Surplus property may be de-
stroyed or abandoned only after every
effort has been made to dispose of it by
other authorized methods. Before au-
thorizing destruction or abandonment,
the plant clearance officer shall deter-
mine in writing that—

(1) The property has no commercial
value and no value to the Government;

(2) The estimated cost of care and
handling is greater than the probable
sale price; or
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(3) Because of its nature, the prop-
erty constitutes a danger to public
health, safety, or welfare.

(b) Unless permitted by the contract,
no contractor inventory shall be aban-
doned on the contractor’s premises
without the contractor’s written con-
sent.

(c) Surplus property for which a de-
termination has been made under sub-
paragraph (a)(1) or (2) above may, how-
ever, be donated to public bodies in lieu
of abandonment or destruction. All
costs incident to donation shall be
borne by the donee.

45.612 Removal and storage.

45.612-1 General.

Contractor inventory shall be re-
moved from the contractor’s premises
as soon as possible to preclude storage
expenses.

45.612-2 Special storage at the con-
tractor’s risk.

When the contractor finds it nec-
essary to remove property from the
premises before expiration of the plant
clearance period, the contractor may,
with the concurrence of the plant
clearance officer, store property in a
warehouse or other storage location on
or off the contractor’s premises. Stor-
age shall in no way modify the contrac-
tor’s responsibility for the property.
The expense of storage, including any
cost incident to the transportation to
and from the storage area, shall nor-
mally be borne by the contractor and
shall not be charged directly or indi-
rectly to Government contracts unless
the contracting officer determines that
the storage is for the convenience of
the Government.

45.612-3 Special storage at the Gov-
ernment’s expense.

(a) Contractor inventory may be
stored at the Government’s expense
only when the contracting officer de-
termines that it should be retained in
storage for anticipated use.

(b) When the plant clearance officer
recommends that the contracting of-
fice execute a storage agreement with
the contractor, the request shall be ac-
companied with adequate data to jus-
tify the agreement (e.g., property to be
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stored, storage period, and cost to the
Government).

(c) If the contractor will not agree to
storage on its premises, the plant
clearance officer shall submit adequate
information to permit a decision by the
contracting office for storage on a Gov-
ernment or commercial facility (e.g.,
storage space required; necessary pack-
ing, crating, and shipping services; and
information as to available Govern-
ment or commercial storage facilities
in the local area).

45.613 Property disposal determina-

tions.

Written determinations supporting
abandonment, destruction, or other ap-
propriate disposition shall be made by
the plant clearance officer and re-
viewed by an appropriate reviewing au-
thority within the agency.

45.614 Subcontractor inventory.

(a) The disposal policies and proce-
dures in this subpart are applicable to
contractor inventory in the possession
of subcontractors, except inventory
under terminated subcontracts for
which the termination contracting offi-
cer has authorized the prime contrac-
tor to conclude settlements (see 49.108-
4).
(b) Subcontractors in all tiers shall
prepare inventory schedules in accord-
ance with the requirements of this sub-
part. Forms prescribed for use by prime
contractors may be used by sub-
contractors, but their use is not re-
quired if substantially equivalent in-
formation is provided. Subcontractor
inventory and any disposal rec-
ommendations (including scrap rec-
ommendations) shall be reported
through the next-higher-tier sub-
contractor to the contractor, who is re-
sponsible for reporting property to the
cognizant plant clearance officer. The
prime contractor and each subcontrac-
tor are responsible for review and ap-
proval of inventory schedules submit-
ted by their respective next-lower-tier
subcontractors. This includes review
and, if necessary, physical survey of
subcontractor inventory that is con-
tained in a termination settlement pro-
posal to assure that it is physically,
technically, and quantitatively alloca-
ble to the contract, and cannot be rea-
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sonably diverted to other work of the
subcontractor.

(c) Any rights which the prime con-
tractor has or acquires in the inven-
tory of first-tier or lower-tier sub-
contractors shall, to the extent di-
rected by the contracting officer, be
exercised for the benefit of the Govern-
ment in accordance with the provisions
of the prime contract.

(d) Contract administration offices
shall assure that prime contractors
have performed adequate allocability
reviews of subcontractor inventory and
have determined that materials reason-
ably usable on other prime or sub-
contractor work are not included in a
termination settlement proposal. The
plant clearance officer for the prime
contractor plant is responsible for de-
termining the adequacy of screening,
allocability reviews, and proper credit-
ing of proceeds for the disposal of sub-
contractor inventory by the prime con-
tractor. Assistance should generally be
secured from other officers for verifica-
tion, determination of allocability,
local screening, and plant clearance ac-
tion when property is located outside
the geographic area of the cognizant
contract administration office.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989]

45.615 Accounting for contractor in-
ventory.

Following disposition of all contrac-
tor inventory, and after due applica-
tion of proceeds, the plant clearance
officer shall prepare SF 1424, Inventory
Disposal Report, accounting for all
property reported by the contractor
and its disposition. The report shall in-
dicate any inventory lost, damaged, de-
stroyed, or otherwise unaccounted for,
as well as any changes in quantity or
value of inventory made by the con-
tractor after submission of the initial
schedules. The report shall be trans-
mitted to the property administrator
or, for termination inventory, to the
termination contracting officer.

PART 46—QUALITY ASSURANCE

Sec.
46.000 Scope of part.
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46.403 Government contract quality assur-
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AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42415, Sept. 19, 1983, unless
otherwise noted.

46.000 Scope of part.

This part prescribes policies and pro-
cedures to ensure that supplies and
services acquired under Government
contract conform to the contract’s
quality and quantity requirements. In-
cluded are inspection, acceptance, war-
ranty, and other measures associated
with quality requirements.

Subpart 46.1—General

46.101 Definitions.

Acceptance, as used in this part,
means the act of an authorized rep-
resentative of the Government by
which the Government, for itself or as
agent of another, assumes ownership of
existing identified supplies tendered or
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approves specific services rendered as
partial or complete performance of the
contract.

Commercial item (see 2.101).

Contract quality requirements means
the technical requirements in the con-
tract relating to the quality of the
product or service and those contract
clauses prescribing inspection, and
other quality controls incumbent on
the contractor, to assure that the prod-
uct or service conforms to the contrac-
tual requirements.

Critical nonconformance means a non-
conformance that is likely to result in
hazardous or unsafe conditions for indi-
viduals using, maintaining, or depend-
ing upon the supplies or services; or is
likely to prevent performance of a
vital agency mission.

Government contract quality assurance
means the various functions, including
inspection, performed by the Govern-
ment to determine whether a contrac-
tor has fulfilled the contract obliga-
tions pertaining to quality and quan-
tity.

Inspection means examining and test-
ing supplies or services (including,
when appropriate, raw materials, com-
ponents, and intermediate assemblies)
to determine whether they conform to
contract requirements.

Latent defect means a defect which
exists at the time of acceptance but
cannot be discovered by a reasonable
inspection.

Major nonconformance means a non-
conformance, other than critical, that
is likely to result in failure of the sup-
plies or services, or to materially re-
duce the usability of the supplies or
services for their intended purpose.

Minor nonconformance means a non-
conformance that is not likely to ma-
terially reduce the usability of the sup-
plies or services for their intended pur-
pose, or is a departure from established
standards having little bearing on the
effective use or operation of the sup-
plies or services.

Off-the-shelf item means an item pro-
duced and placed in stock by a contrac-
tor, or stocked by a distributor, before
receiving orders or contracts for its
sale. The item may be commercial or
produced to military or Federal speci-
fications or description.

46.103

Patent defect means any defect which
exists at the time of acceptance and is
not a latent defect.

Subcontractor (see 44.101).

Testing means that element of inspec-
tion that determines the properties or
elements, including functional oper-
ation of supplies or their components,
by the application of established sci-
entific principles and procedures.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995; 61 FR 31662, June 20,
1996]

46.102 Policy.

Agencies shall ensure that—

(a) Contracts include inspection and
other quality requirements, including
warranty clauses when appropriate,
that are determined necessary to pro-
tect the Government’s interest.

(b) Supplies or services tendered by
contractors meet contract require-
ments;

(c) Government contract quality as-
surance is conducted before acceptance
(except as otherwise provided in this
part), by or under the direction of Gov-
ernment personnel,;

(d) No contract precludes the Govern-
ment from performing inspection;

(e) Nonconforming supplies or serv-
ices are rejected, except as otherwise
provided in 46.407;

(f) Contracts for commercial items
shall rely on a contractor’s existing
quality assurance system as a sub-
stitute for compliance with Govern-
ment inspection and testing before ten-
der for acceptance unless customary
market practices for the commercial
item being acquired permit in-process
inspection (Section 8002 of Public Law
103-355). Any in-process inspection by
the Government shall be conducted in
a manner consistent with commercial
practice; and

(9) The quality assurance and accept-
ance services of other agencies are used
when this will be effective, economical,
or otherwise in the Government’s in-
terest (see subpart 42.1.)

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]
46.103 Contracting office responsibil-
ities.
Contracting offices are responsible
for—
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(a) Receiving from the activity re-
sponsible for technical requirements
any specifications for inspection, test-
ing, and other contract quality require-
ments essential to ensure the integrity
of the supplies or services (the activity
responsible for technical requirements
is responsible for prescribing contract
quality requirements, such as inspec-
tion and testing requirements or, for
service contracts, a quality assurance
surveillance plan);

(b) Including in solicitations and con-
tracts the appropriate requirements for
the contractor’s control of quality for
the supplies or services to be acquired;

(c) Issuing any necessary instruc-
tions to the cognizant contract admin-
istration office and acting on rec-
ommendations submitted by that office
(see 42.301 and 46.104(f);

(d) When contract administration is
retained (see 42.201), verifying that the
contractor fulfills the contract quality
requirements; and

(e) Ensuring that nonconformances
are identified, and establishing the sig-
nificance of a nonconformance when
considering the acceptability of sup-
plies or services which do not meet
contract requirements.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 31663, June 20, 1996; 62 FR 44816, Aug. 22,
1997; 63 FR 9065, Feb. 23, 1998]

46.104 Contract administration office
responsibilities.

When a contract is assigned for ad-
ministration to the contract adminis-
tration office cognizant of the contrac-
tor’s plant, that office, unless specified
otherwise, shall—

(a) Develop and apply efficient proce-
dures for performing Government con-
tract quality assurance actions under
the contract in accordance with the
written direction of the contracting of-
fice:

(b) Perform all actions necessary to
verify whether the supplies or services
conform to contract quality require-
ments;

(c) Maintain, as part of the perform-
ance records of the contract, suitable
records reflecting—

(1) The nature of Government con-
tract quality assurance actions, includ-
ing, when appropriate, the number of
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observations made and the number and
type of defects; and

(2) Decisions regarding the accept-
ability of the products, the processes,
and the requirements, as well as action
to correct defects.

(d) Implement any specific written
instructions from the contracting of-
fice;

(e) Report to the contracting office
any defects observed in design or tech-
nical requirements, including contract
quality requirements; and

(f) Recommend any changes nec-
essary to the contract, specifications,
instructions, or other requirements
that will provide more effective oper-
ations or eliminate unnecessary costs
(see 46.103(c)).

[48 FR 42415, Sept. 19, 1983, as amended at 63
FR 9065, Feb. 23, 1998]

46.105 Contractor responsibilities.

(a) The contractor is responsible for
carrying out its obligations under the
contract by—

(1) Controlling the quality of supplies
or services;

(2) Tendering to the Government for
acceptance only those supplies or serv-
ices that conform to contract require-
ments;

(3) Ensuring that vendors or suppliers
of raw materials, parts, components,
subassemblies, etc., have an acceptable
quality control system; and

(4) Maintaining substantiating evi-
dence, when required by the contract,
that the supplies or services conform
to contract quality requirements, and
furnishing such information to the
Government as required.

(b) The contractor may be required
to provide and maintain an inspection
system or program for the control of
quality that is acceptable to the Gov-
ernment (see 46.202).

(c) The control of quality by the con-
tractor may relate to, but is not lim-
ited to—

(1) Manufacturing processes, to en-
sure that the product is produced to,
and meets, the contract’s technical re-
quirements;

(2) Drawings, specifications, and en-
gineering changes, to ensure that man-
ufacturing methods and operations
meet the contract’s technical require-
ments;
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(3) Testing and examination, to en-
sure that practices and equipment pro-
vide the means for optimum evaluation
of the characteristics subject to inspec-
tion;

(4) Reliability and maintainability
assessment (life, endurance, and con-
tinued readiness);

(5) Fabrication and delivery of prod-
ucts, to ensure that only conforming
products are tendered to the Govern-
ment;

(6) Technical documentation, includ-
ing drawings, specifications, hand-
books, manuals, and other technical
publications;

(7) Preservation, packaging, packing,
and marking; and

(8) Procedures and processes for serv-
ices to ensure that services meet con-
tract performance requirements.

(d) The contractor is responsible for
performing all inspections and test re-
quired by the contract except those
specifically reserved for performance
by the Government (see 46.201(c).

[48 FR 42415, Sept. 19, 1983, as amended at 55
FR 38517, Sept. 18, 1990]

Subpart 46.2—Contract Quality
Requirements

46.201 General.

(a) The contracting officer shall in-
clude in the solicitation and contract
the appropriate quality requirements.
The type and extent of contract qual-
ity requirements needed depends on the
particular acquisition and may range
from inspection at time of acceptance
to a requirement for the contractor’s
implementation of a comprehensive
program for controlling quality.

(b) As feasible, solicitations and con-
tracts may provide for alternative, but
substantially equivalent, inspection
methods to obtain wide competition
and low cost. The contracting officer
may also authorize contractor-rec-
ommended alternatives when in the
Government’s interest and approved by
the activity responsible for technical
requirements.

(c) Although contracts generally
make contractors responsible for per-
forming inspection before tendering
supplies to the Government, there are
situations in which contracts will pro-

46.202-2

vide for specialized inspections to be
performed solely by the Government.
Among situations of this kind are—

(1) Tests that require use of special-
ized test equipment or facilities not or-
dinarily available in suppliers’ plants
or commercial laboratories (e.g., ballis-
tic testing of ammunition, unusual en-
vironmental tests, and simulated serv-
ice tests); and

(2) Contracts that require Govern-
ment testing for first article approval
(see subpart 9.3).

(d) Except as otherwise specified by
the contract, required contractor test-
ing may be performed in the contrac-
tor’s or subcontractor’s laboratory or
testing facility, or in any other labora-
tory or testing facility acceptable to
the Government.

46.202 Types of contract quality re-
quirements.

Contract quality requirements fall
into four general categories, depending
on the extent of quality assurance
needed by the Government for the ac-
quisition involved.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

46.202-1 Contracts
items.

When acquiring commercial items
(see part 12), the Government shall rely
on contractors’ existing quality assur-
ance systems as a substitute for Gov-
ernment inspection and testing before
tender for acceptance unless customary
market practices for the commercial
item being acquired include in-process
inspection. Any in-process inspection
by the Government shall be conducted
in a manner consistent with commer-
cial practice.

[60 FR 48249, Sept. 18, 1995]

for commercial

46.202-2 Government reliance on in-
spection by contractor.

(a) Except as specified in (b) below,
the Government shall rely on the con-
tractor to accomplish all inspection
and testing needed to ensure that sup-
plies or services acquired at or below
the simplified acquisition threshold
conform to contract quality require-
ments before they are tendered to the
Government (see 46.301).
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(b) The Government shall not rely on
inspection by the contractor if the con-
tracting officer determines that the
Government has a need to test the sup-
plies or services in advance of their
tender for acceptance, or to pass judg-
ment upon the adequacy of the con-
tractor’s internal work processes. In
making the determination, the con-
tracting officer shall consider—

(1) The nature of the supplies and
services being purchased and their in-
tended use;

(2) The potential losses in the event
of defects;

(3) The likelihood of uncontested re-
placement or correction of defective
work; and

(4) The cost of detailed Government
inspection.

[48 FR 42415, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 60 FR 34760, July 3,
1995. Redesignated and amended at 60 FR
48249, Sept. 18, 1995]

46.202-3 Standard inspection require-
ments.

(a) Standard inspection requirements
are contained in the clauses prescribed
in 46.302 through 46.308, and 46.310, and
in the product and service specifica-
tions that are included in solicitations
and contracts.

(b) The clauses referred to
above—

(1) Require the contractor to provide
and maintain an inspection system
that is acceptable to the Government;

(2) Give the Government the right to
make inspections and tests while work
is in process; and

(3) Require the contractor to keep
complete, and make available to the
Government, records of its inspection
work.

in (a)

[48 FR 42415, Sept. 19, 1983. Redesignated at
60 FR 48249, Sept. 18, 1995.

46.202-4 Higher-level contract quality
requirements.

(a) Higher-level contract quality re-
quirements are contained in the clause
prescribed in 46.311. Such requirements
are appropriate in solicitations and
contracts for complex and critical
items (see 46.203(b) and (c) or when the
technical requirements of the contract
are such as to require—

48 CFR Ch. 1 (10-1-98 Edition)

(1) Control of such things as work op-
erations, in-process controls, and in-
spection; or

(2) Attention to such factors as orga-
nization, planning, work instructions,
documentation control, and advanced
metrology.

(b) If it is in the Government’s inter-
est to require that higher-level con-
tract quality requirements be main-
tained, the contract shall require the
contractor to comply with a Govern-
ment-specified inspection system, qual-
ity control system, or quality program
(e.g., MIL-1-45208, MIL-Q-9858, NHB
5300.4(1B), NHB 5300.4(1C), FED-STD-
368, or ANSI/ASME NQA-1). The con-
tracting officer shall consult technical
personnel before including one of these
specifications in a contract.

[48 FR 42415, Sept. 19, 1983, Redesignated and
amended at 60 FR 48249, Sept. 18, 1995]

46.203 Criteria for use of contract
quality requirements.

The extent of contract quality re-
quirements, including contractor in-
spection, required under a contract
shall usually be based upon the classi-
fication of the contract item (supply or
service) as determined by its technical
description, its complexity, and the
criticality of its application.

(a) Technical description. Contract
items may be technically classified
as—

(1) Commercial (described in com-
mercial catalogs, drawings, or indus-
trial standards; see part 2); or

(2) Military-Federal (described in
Government drawings and specifica-
tions).

(b) Complexity. (1) Complex items
have quality characteristics, not whol-
ly visible in the end item, for which
contractual conformance must be es-
tablished progressively through precise
measurements, tests, and controls ap-
plied during purchasing, manufactur-
ing, performance, assembly, and func-
tional operation either as an individual
item or in conjunction with other
items.

(2) Noncomplex items have quality
characteristics for which simple meas-
urement and test of the end item are
sufficient to determine conformance to
contract requirements.
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(c) Criticality. (1) A critical applica-
tion of an item is one in which the fail-
ure of the item could injure personnel
or jeopardize a vital agency mission. A
critical item may be either peculiar,
meaning it has only one application, or
common, meaning it has multiple ap-
plications.

(2) A noncritical application is any
other application. Noncritical items
may also be either peculiar or com-
mon.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

46.204 [Reserved]

Subpart 46.3—Contract Clauses

46.301 Contractor inspection require-
ments.

The contracting officer shall insert
the clause at 52.246-1, Contractor In-
spection Requirements, in solicitations
and contracts for supplies or services
when the contract amount is expected
to be at or below the simplified acqui-
sition threshold and (a) inclusion of the
clause is necessary to ensure an ex-
plicit understanding of the contractor’s
inspection responsibilities, or (b) inclu-
sion of the clause is required under
agency procedures. The clause shall
not be used if the contracting officer
has made the determination specified
in 46.202-2(b).

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995; 60 FR 48250, Sept. 18,
1995]

46.302 Fixed-price supply contracts.

The contracting officer shall insert
the clause at 52.246-2, Inspection of
Supplies—Fixed-Price, in solicitations
and contracts for supplies, or services
that involve the furnishing of supplies,
when a fixed-price contract is con-
templated and the contract amount is
expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in such
solicitations and contracts when the
contract amount is expected to be at or
below the simplified acquisition
threshold and inclusion of the clause is
in the Government’s interest. If a
fixed-price incentive contract is con-
templated, the contracting officer shall
use the clause with its Alternate I. If a

46.306

fixed-ceiling-price contract with retro-
active price redetermination is con-
templated, the contracting officer shall
use the clause with its Alternate II.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.303 Cost-reimbursement
contracts.

supply

The contracting officer shall insert
the clause at 52.246-3, Inspection of
Supplies—Cost-Reimbursement, in so-
licitations and contracts for supplies,
or services that involve the furnishing
of supplies, when a cost-reimbursement
contract is contemplated.

46.304 Fixed-price service contracts.

The contracting officer shall insert
the clause at 52.246-4, Inspection of
Services—Fixed-Price, in solicitations
and contracts for services, or supplies
that involve the furnishing of services,
when a fixed-price contract is con-
templated and the contract amount is
expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in such
solicitations and contracts when the
contract amount is expected to be at or
below the simplified acquisition
threshold and inclusion is in the Gov-
ernment’s interest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.305 Cost-reimbursement service

contracts.

The contracting officer shall insert
the clause at 52.246-5, Inspection of
Services—Cost Reimbursement, in so-
licitations and contracts for services,
or supplies that involve the furnishing
of services, when a cost-reimbursement
contract is contemplated.

46.306 Time-and-material and labor-

hour contracts.

The contracting officer shall insert
the clause at 52.246-6, Inspection—
Time-and-Material and Labor-Hour, in
solicitations and contracts when a
time-and-material contract or a labor-
hour contract is contemplated. If Gov-
ernment inspection and acceptance are
to be performed at the contractor’s
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plant, the contracting officer shall use
the clause with its Alternate I.

[48 FR 42415, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

46.307 Fixed-price research and devel-
opment contracts.

(a) The contracting officer shall in-
sert the clause at 52.246-7, Inspection of
Research and Development—Fixed-
Price, in solicitations and contracts for
research and development when (1) the
primary objective of the contract is the
delivery of end items other than de-
signs, drawings, or reports, (2) a fixed-
price contract is contemplated, and (3)
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old; unless use of the clause is imprac-
tical and the clause prescribed in 46.309
is considered to be more appropriate.

(b) The contracting officer may in-
sert the clause in such solicitations
and contracts when the contract
amount is expected to be at or below
the simplified acquisition threshold,
and its use is in the Government’s in-
terest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.308 Cost-reimbursement research

and development contracts.

The contracting officer shall insert
the clause at 52.246-8, Inspection of Re-
search and Development—Cost-Reim-
bursement, in solicitations and con-
tracts for research and development
when (a) the primary objective of the
contract is the delivery of end items
other than designs, drawings, or re-
ports, and (b) a cost-reimbursement
contract is contemplated; unless use of
the clause is impractical and the
clause prescribed in 46.309 is considered
to be more appropriate. If it is con-
templated that the contract will be on
a no-fee basis, the contracting officer
shall use the clause with its Alternate
I.

46.309 Research and development con-
tracts (short form).

The contracting officer shall insert
the clause at 52.246-9, Inspection of Re-
search and Development (Short Form),
in solicitations and contracts for re-
search and development when the

48 CFR Ch. 1 (10-1-98 Edition)

clause prescribed in 46.307 or the clause
prescribed in 46.308 is not used.

[51 FR 27120, July 29, 1986]

46.310 Facilities contracts.

The contracting officer shall insert
the clause at 52.246-10, Inspection of
Facilities, in solicitations and con-
tracts when a facilities contract is con-
templated.

46.311 Higher-level
requirement.

The contracting officer shall insert
the clause at 52.246-11, Higher-Level
Contract Quality Requirement (Gov-
ernment Specification), in solicitations
and contracts when the inclusion of a
higher-level contract quality require-
ment is appropriate (see 46.202-4).

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48250, Sept. 18, 1995]

contract quality

46.312 Construction contracts.

The contracting officer shall insert
the clause at 52.246-12, Inspection of
Construction, in solicitations and con-
tracts for construction when a fixed-
price contract is contemplated and the
contract amount is expected to exceed
the simplified acquisition threshold.
The contracting officer may insert the
clause in such solicitations and con-
tracts when the contract amount is ex-
pected to be at or below the simplified
acquisition threshold, and its use is in
the Government’s interest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.313 Contracts for dismantling, dem-
olition, or removal of improve-
ments.

The contracting officer shall insert
the clause at 52.246-13, Inspection—Dis-
mantling, Demolition, or Removal of
Improvements, in solicitations and
contracts for dismantling, demolition,
or removal of improvements.

46.314 Transportation contracts.

The contracting officer shall insert
the clause at 52.246-14, Inspection of
Transportation, in solicitations and
contracts for freight transportation
services (including local drayage) by
rail, motor (including bus), domestic
freight forwarder, and domestic water
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carriers (including inland, coastwise,
and intercoastal). The contracting offi-
cer shall not use the clause for the ac-
quisition of transportation services by
domestic or international air carriers
or by international ocean carriers, or
to freight services provided under bills
of lading or to those negotiated for re-
duced rates under 49 U.S.C. 10721(b)(1).
(See part 47, Transportation.)

46.315 Certificate of conformance.

The contracting officer shall insert
the clause at 52.246-15, Certificate of
Conformance, in solicitations and con-
tracts for supplies or services when the
conditions in 46.504 apply.

46.316 Responsibility for supplies.

The contracting officer shall insert
the clause at 52.246-16, Responsibility
for Supplies, in solicitations and con-
tracts for (a) supplies, (b) services in-
volving the furnishing of supplies, or
(c) research and development, when a
fixed-price contract is contemplated
and the contract amount is expected to
exceed the simplified acquisition
threshold. The contracting officer may
insert the clause in such solicitations
and contracts when the contract
amount is not expected to exceed the
simplified acquisition threshold and in-
clusion of the clause is authorized
under agency procedures.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

Subpart 46.4—Government
Contract Quality Assurance

46.401 General.

(a) Government contract quality as-
surance shall be performed at such
times (including any stage of manufac-
ture or performance of services) and
places (including subcontractors’
plants) as may be necessary to deter-
mine that the supplies or services con-
form to contract requirements. Quality
assurance surveillance plans should be
prepared in conjunction with the prep-
aration of the statement of work. The
plans should specify—

(1) All work requiring surveillance;
and

(2) The method of surveillance.

46.402

(b) Each contract shall designate the
place or places where the Government
reserves the right to perform quality
assurance.

(c) If the contract provides for per-
formance of Government quality assur-
ance at source, the place or places of
performance may not be changed with-
out the authorization of the contract-
ing officer.

(d) If a contract provides for delivery
and acceptance at destination and the
Government inspects the supplies at a
place other than destination, the sup-
plies shall not ordinarily be rein-
spected at destination, but should be
examined for quantity, damage in tran-
sit, and possible substitution or fraud.

(e) Government inspection shall be
performed by or under the direction or
supervision of Government personnel.

(f) Government inspection shall be
documented on an inspection or receiv-
ing report form or commercial shipping
document/packing list, under agency
procedures (see subpart 46.6).

(g) Agencies may prescribe the use of
inspection approval or disapproval
stamps to identify and control supplies
and material that have been inspected
for conformance with contract quality
requirements.

[48 FR 42415, Sept. 19, 1983, as amended at 62
FR 44816, Aug. 22, 1997]

46.402 Government contract quality
assurance at source.

Agencies shall perform contract qual-
ity assurance, including inspection, at
source if—

(a) Performance at any other place
would require uneconomical disassem-
bly or destructive testing;

(b) Considerable loss would result
from the manufacture and shipment of
unacceptable supplies, or from the
delay in making necessary corrections;

(c) Special required instruments,
gauges, or facilities are available only
at source;

(d) Performance at any other place
would destroy or require the replace-
ment of costly special packing and
packaging;

(e) A higher-level contract quality
requirement is included in the contract
(see 46.202-4);

(f) Government inspection during
contract performance is essential;
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(g) Supplies requiring inspection are
destined for points of embarkation for
overseas shipment (unless the con-
tracting officer determines in advance
that necessary inspection functions
can be provided at such points); or

(h) It is determined for other reasons
to be in the Government’s interest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48250, Sept. 18, 1995]

46.403 Government contract quality
assurance at destination.

(a) Government contract quality as-
surance that can be performed at des-
tination is normally limited to inspec-
tion of the supplies or services. Inspec-
tion shall be performed at destination
under the following circumstances—

(1) Supplies are purchased off-the-
shelf and require no technical inspec-
tion;

(2) Necessary testing equipment is lo-
cated only at destination;

(3) Perishable subsistence supplies
purchased within the United States,
except that those supplies destined for
overseas shipment will normally be in-
spected for condition and quantity at
points of embarkation;

(4) Brand name products purchased
for authorized resale through com-
missaries or similar facilities (how-
ever, supplies destined for direct over-
seas shipment may be accepted by the
contracting officer or an authorized
representative on the basis of a tally
sheet evidencing receipt of shipment
signed by the port transportation offi-
cer or other designated official at the
transshipment point);

(5) The products being purchased are
processed under direct control of the
National Institutes of Health or the
Food and Drug Administration of the
Department of Health and Human
Services;

(6) The contract is for services per-
formed at destination; or

(7) It is determined for other reasons
to be in the Government’s interest.

(b) Overseas inspection of supplies
shipped from the United States shall
not be required except in unusual cir-
cumstances, and then only when the
contracting officer determines in ad-
vance that inspection can be performed
or makes necessary arrangements for
its performance.

48 CFR Ch. 1 (10-1-98 Edition)

46.404 Government contract quality
assurance for acquisitions at or
below the simplified acquisition
threshold.

(@) In determining the type and ex-
tent of Government contract quality
assurance to be required for contracts
at or below the simplified acquisition
threshold, the contracting officer shall
consider the criticality of application
of the supplies or services, the amount
of possible losses, and the likelihood of
uncontested replacement of defective
work (see 46.202-2).

(b) When the conditions in 46.202-2(b)
apply, the following policies shall gov-
ern:

(1) Unless a special situation exists,
the Government shall inspect contracts
at or below the simplified acquisition
threshold at destination and only for
type and kind; quantity; damage; oper-
ability (if readily determinable); and
preservation, packaging, packing, and
marking, if applicable.

(2) Special situations may require
more detailed quality assurance and
the use of a standard inspection or
higher-level contract quality require-
ment. These situations include those
listed in 46.402 and contracts for items
having critical applications.

(3) Detailed Government inspection
may be limited to those characteristics
that are special or likely to cause harm
to personnel or property. When repet-
itive purchases of the same item are
made from the same manufacturer
with a history of defect-free work, Gov-
ernment inspection may be reduced to
a periodic check of occasional pur-
chases.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995; 60 FR 48250, Sept. 18,
1995]

46.405 Subcontracts.

(a) Government contract quality as-
surance on subcontracted supplies or
services shall be performed only when
required in the Government’s interest.
The primary purpose is to assist the
contract administration office cog-
nizant of the prime contractor’s plant
in determining the conformance of sub-
contracted supplies or services with
contract requirements or to satisfy one
or more of the factors included in (b)
below. It does not relieve the prime
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contractor of any responsibilities
under the contract. When appropriate,
the prime contractor shall be requested
to arrange for timely Government ac-
cess to the subcontractor facility.

(b) The Government shall perform
quality assurance at the subcontract
level when—

(1) The item is to be shipped from the
subcontractor’s plant to the using ac-
tivity and inspection at source is re-
quired;

(2) The conditions for quality assur-
ance at source are applicable (see
46.402);

(3) The contract specifies that cer-
tain quality assurance functions, which
can be performed only at the sub-
contractor’s plant, are to be performed
by the Government; or

(4) It is otherwise required by the
contract or determined to be in the
Government’s interest.

(c) Supplies or services for which cer-
tificates, records, reports, or similar
evidence of quality are available at the
prime contractor’s plant shall not be
inspected at the subcontractor’s plant,
except occasionally to verify this evi-
dence or when required under (b) above.

(d) All oral and written statements
and contract terms and conditions re-
lating to Government quality assur-
ance actions at the subcontract level
shall be worded so as not to—

(1) Affect the contractual relation-
ship between the prime contractor and
the Government, or between the prime
contractor and the subcontractor;

(2) Establish a contractual relation-
ship between the Government and the
subcontractor; or

(3) Constitute a waiver of the Govern-
ment’s right to accept or reject the
supplies or services.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.406 Foreign governments.

Government contract quality assur-
ance performed for foreign govern-
ments or international agencies shall
be administered according to the for-
eign policy and security objectives of
the United States. Such support shall
be furnished only when consistent with
or required by legislation, executive
orders, or agency policies concerning
mutual international programs.

46.407

46.407 Nonconforming
services.

supplies or

(a) Contracting officers should reject
supplies or services not conforming in
all respects to contract requirements
(see 46.102). In those instances where
deviation from this policy is found to
be in the Government’s interest, such
supplies or services may be accepted
only as authorized in this section.

(b) Contractors ordinarily shall be
given an opportunity to correct or re-
place nonconforming supplies or serv-
ices when this can be accomplished
within the required delivery schedule.
Unless the contract specifies otherwise
(as may be the case in some cost-reim-
bursement contracts), correction or re-
placement shall be without additional
cost to the Government. Subparagraph
(e)(2) of the clause at 52.246-2, Inspec-
tion of Supplies—Fixed-Price, reserves
to the Government the right to charge
the contractor the cost of Government
reinspection and retests because of
prior rejection.

(©)(1) In situations not covered by
paragraph (b) of this section, the con-
tracting officer shall ordinarily reject
supplies or services when the non-
conformance is critical or major. How-
ever, there may be circumstances (e.g.,
reasons of economy or urgency) when
acceptance of such supplies or services
is determined by the contracting offi-
cer to be in the Government’s interest.
The contracting officer shall make this
determination based upon—

(i) Advice of the technical activity
that the material is safe to use, and
will perform its intended purpose;

(i) Information regarding the nature
and extent of the nonconformance;

(iii) A request from the contractor
for acceptance of the supplies or serv-
ices (if feasible);

(iv) A recommendation for accept-
ance or rejection, with supporting ra-
tionale; and

(v) The contract adjustment consid-
ered appropriate, including any adjust-
ment offered by the contractor.

(2) The cognizant contract adminis-
tration office, or other Government ac-
tivity directly involved, shall furnish
this data to the contracting officer in
writing, except that in urgent cases it
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may be furnished orally and later con-
firmed in writing. Before making a de-
cision to accept, the contracting offi-
cer shall obtain the concurrence of the
activity responsible for the technical
requirements of the contract and,
where health factors are involved, of
the responsible health official of the
agency concerned.

(d) If the nonconformance is minor,
the cognizant contract administration
office may make the determination to
accept or reject, except where this au-
thority is withheld by the contracting
office of the contracting activity. To
assist in making this determination,
the contract administration office may
establish a joint contractor-contract
administrative office review group. Ac-
ceptance of supplies and services with
critical or major nonconformances is
outside the scope of the review group.

(e) Contracting officers shall discour-
age the repeated tender of nonconform-

ing supplies or services, including
those with only minor
nonconformances, by appropriate ac-
tion, such as rejection and document-
ing the contractor’s performance
record.

(f) Each contract under which sup-
plies or services with critical or major
nonconformances are accepted as au-
thorized in paragraph (c) of this section
shall be modified to provide for an eqg-
uitable price reduction or other consid-
eration. For services, the contracting
officer can consider identifying the
value of the individual work require-
ments or tasks (subdivisions) that may
be subject to price or fee reduction.
This value may be used to determine
an equitable adjustment for non-
conforming services. However, when
supplies or services involving minor
nonconformances are accepted, the
contract shall not be modified unless
(1) it appears that the savings to the
contractor in fabricating the non-
conforming supplies or performing the
nonconforming services will exceed the
cost to the Government of processing
the modification, or (2) the Govern-
ment’s interests otherwise require a
contract modification.

(9) Notices of rejection shall include
the reasons for rejection and be fur-
nished promptly to the contractor.
Promptness in giving this notice is es-

48 CFR Ch. 1 (10-1-98 Edition)

sential because, if timely nature of re-
jection is not furnished, acceptance
may in certain cases be implied as a
matter of law. The notice shall be in
writing if—

(1) The supplies or services have been
rejected at a place other than the con-
tractor’s plant;

(2) The contractor persists in offering
nonconforming supplies or services for
acceptance; or

(3) Delivery or performance was late
without excusable cause.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 31663, June 20, 1996; 62 FR 44816, Aug. 22,
1997]

46.408 Single-agency assignments of
Government contract quality assur-
ance.

(a) Government-wide responsibility
for quality assurance support for acqui-
sitions of certain commodities is as-
signed as follows:

(1) For drugs, biologics, and other
medical supplies—the Food and Drug
Administration;

(2) For food, except seafood—the De-
partment of Agriculture.

(3) For seafood—the National Marine
Fisheries Service of the Department of
Commerce.

(b) Agencies requiring quality assur-
ance support for acquiring these sup-
plies should request the support di-
rectly from the cognizant office.

Subpart 46.5—Acceptance

46.501 General.

Acceptance constitutes acknowledg-
ment that the supplies or services con-
form with applicable contract quality
and quantity requirements, except as
provided in this subpart and subject to
other terms and conditions of the con-
tract. Acceptance may take place be-
fore delivery, at the time of delivery,
or after delivery, depending on the pro-
visions of the terms and conditions of
the contract. Supplies or services shall
ordinarily not be accepted before com-
pletion of Government contract quality
assurance actions (however, see 46.504).
Acceptance shall ordinarily be evi-
denced by execution of an acceptance
certificate on an inspection or receiv-
ing report form or commercial shipping
document/packing list.
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46.502 Responsibility for acceptance.

Acceptance of supplies or services is
the responsibility of the contracting
officer. When this responsibility is as-
signed to a cognizant contract adminis-
tration office or to another agency (see
42.202(g)), acceptance by that office or
agency is binding on the Government.

[48 FR 42415, Sept. 19, 1983, as amended at 63
FR 9065, Feb. 23, 1998]

46.503 Place of acceptance.

Each contract shall specify the place
of acceptance. Contracts that provide
for Government contract quality assur-
ance at source shall ordinarily provide
for acceptance at source. Contracts
that provide for Government contract
quality assurance at destination shall
ordinarily provide for acceptance at
destination. (For transportation terms,
see subpart 47.3). Supplies accepted at a
place other than destination shall not
be reinspected at destination for ac-
ceptance purposes, but should be exam-
ined at destination for quantity, dam-
age in transit, and possible substi-
tution or fraud.

46.504 Certificate of conformance.

A certificate of conformance (see
46.315) may be used in certain instances
instead of source inspection (whether
the contract calls for acceptance at
source or destination) at the discretion
of the contracting officer if the follow-
ing conditions apply:

(a) Acceptance on the basis of a con-
tractor’s certificate of conformance is
in the Government’s interest.

(b) (1) Small losses would be incurred
in the event of a defect; or

(2) Because of the contractor’s rep-
utation or past performance, it is like-
ly that the supplies or services fur-
nished will be acceptable and any de-
fective work would be replaced, cor-
rected, or repaired without contest. In
no case shall the Government’s right to
inspect supplies under the inspection
provisions of the contract be preju-
diced.

46.505 Transfer of title and risk of
loss.

(a) Title to supplies shall pass to the
Government upon formal acceptance,
regardless of when or where the Gov-

46.701

ernment takes physical possession, un-
less the contract specifically provides
for earlier passage of title.

(b) Unless the contract specifically
provides otherwise, risk of loss of or
damage to supplies shall remain with
the contractor until, and shall pass to
the Government upon—

(1) Delivery of the supplies to a car-
rier if transportation is f.o.b. origin; or

(2) Acceptance by the Government or
delivery of the supplies to the Govern-
ment at the destination specified in the
contract, whichever is later, if trans-
portation is f.o.b. destination.

(c) Paragraph (b) above shall not
apply to supplies that so fail to con-
form to contract requirements as to
give a right of rejection. The risk of
loss of or damage to such nonconform-
ing supplies remains with the contrac-
tor until cure or acceptance. After cure
or acceptance, paragraph (b) above
shall apply.

(d) Under paragraph (b) above, the
contractor shall not be liable for loss of
or damage to supplies caused by the
negligence of officers, agents, or em-
ployees of the Government acting with-
in the scope of their employment.

(e) The policy expressed in (a)
through (d) above is specified in the
clause at 52.246-16, Responsibility for
Supplies, which is prescribed in 46.316.

Subpart 46.6—Material Inspection
and Receiving Reports

46.601 General.

Agencies shall prescribe procedures
and instructions for the use, prepara-
tion, and distribution of material in-
spection and receiving reports and
commercial shipping document/pack-
ing lists to evidence Government in-
spection (see 46.401) and acceptance
(see 46.501).

Subpart 46.7—Warranties

46.701 Definitions.

Acceptance (see 46.101).

Correction, as used in this subpart,
means the elimination of a defect.

Warranty, as used in this subpart,
means a promise or affirmation given
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by a contractor to the Government re-
garding the nature, usefulness, or con-
dition of the supplies or performance of
services furnished under the contract.

46.702 General.

(a) The principal purposes of a war-
ranty in a Government contract are (1)
to delineate the rights and obligations
of the contractor and the Government
for defective items and services and (2)
to foster quality performance.

(b) Generally, a warranty should pro-
vide—

(1) A contractual right for the correc-
tion of defects notwithstanding any
other requirement of the contract per-
taining to acceptance of the supplies or
services by the Government; and

(2) A stated period of time or use, or
the occurrence of a specified event,
after acceptance by the Government to
assert a contractual right for the cor-
rection of defects.

(c) The benefits to be derived from a
warranty must be commensurate with
the cost of the warranty to the Govern-
ment.

46.703 Criteria for use of warranties.

The use of warranties is not manda-
tory. In determining whether a war-
ranty is appropriate for a specific ac-
quisition, the contracting officer shall
consider the following factors:

(a) Nature and use of the supplies or
services. This includes such factors as—

(1) Complexity and function;

(2) Degree of development;

(3) State of the art;

(4) End use;

(5) Difficulty in detecting defects be-
fore acceptance; and

(6) Potential harm to the Govern-
ment if the item is defective.

(b) Cost. Warranty costs arise from—

(1) The contractor’s charge for ac-
cepting the deferred liability created
by the warranty; and

(2) Government administration and
enforcement of the warranty (see para-
graph (c) below).

(c) Administration and enforcement.
The Government’s ability to enforce
the warranty is essential to the effec-
tiveness of any warranty. There must
be some assurance that an adequate ad-
ministrative system for reporting de-
fects exists or can be established. The
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adequacy of a reporting system may
depend upon such factors as the—

(1) Nature and complexity of the
item;

(2) Location and proposed use of the
item;

(3) Storage time for the item;

(4) Distance of the using activity
from the source of the item;

(5) Difficulty in establishing exist-
ence of defects; and

(6) Difficulty in tracing responsibil-
ity for defects.

(d) Trade practice. In many instances
an item is customarily warranted in
the trade, and, as a result of that prac-
tice, the cost of an item to the Govern-
ment will be the same whether or not
a warranty is included. In those in-
stances, it would be in the Govern-
ment’s interest to include such a war-
ranty.

(e) Reduced requirements. The contrac-
tor’s charge for assumption of added li-
ability may be partially or completely
offset by reducing the Government’s
contract quality assurance require-
ments where the warranty provides
adequate assurance of a satisfactory
product.

46.704 Authority for use of warranties.

The use of a warranty in an acquisi-
tion shall be approved in accordance
with agency procedures.

46.705 Limitations.

(a) Except for the warranties in the
clauses at 52.246-3, Inspection of Sup-
plies—Cost-Reimbursement, and 52.246-
8, Inspection of Research and Develop-
ment—Cost-Reimbursement, the con-
tracting officer shall not include war-
ranties in cost-reimbursement con-
tracts, unless authorized in accordance
with agency regulations (see 46.708).

(b) Warranty clauses shall not limit
the Government’s rights under an in-
spection clause (see subpart 46.3) in re-
lation to latent defects, fraud, or gross
mistakes that amount to fraud.

(c) Except for warranty clauses in
construction contracts, warranty
clauses shall provide that the warranty
applies notwithstanding inspection and
acceptance or other clauses or terms of
the contract.
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46.706 Warranty terms and conditions.

(a) To facilitate the pricing and en-
forcement of warranties, the contract-
ing officer shall ensure that warranties
clearly state the—

(1) Exact nature of the item and its
components and characteristics that
the contractor warrants;

(2) Extent of the contractor’s war-
ranty including all of the contractor’s
obligations to the Government for
breach of warranty;

(3) Specific remedies available to the
Government; and

(4) Scope and duration of the war-
ranty.

(b) The contracting officer shall con-
sider the following guidelines when
preparing warranty terms and condi-
tions:

(1) Extent of contractor obligations (i)
Generally, the contractor’s obligations
under warranties extend to all defects
discovered during the warranty period,
but do not include damage caused by
the Government. When a warranty for
the entire item is not advisable, a war-
ranty may be required for a particular
aspect of the item that may require
special protection (e.g., installation,
components, accessories, subassem-
blies, preservation, packaging, and
packing, etc.).

(i) If the Government specifies the
design of the end item and its measure-
ments, tolerances, materials, tests, or
inspection requirements, the contrac-
tor’s obligations for correction of de-
fects shall usually be limited to defects
in material and workmanship or failure
to conform to specifications. If the
Government does not specify the de-
sign, the warranty extends also to the
usefulness of the design.

(iii) If express warranties are in-
cluded in a contract (except contracts
for commercial items), all implied war-
ranties of merchantability and fitness
for a particular purpose shall be ne-
gated by the use of specific language in
the clause (see clauses 52.246-17, War-
ranty of Supplies of a Noncomplex Na-
ture; 52.246-18, Warranty of Supplies of
a Complex Nature; and 52.246-19, War-
ranty of Systems and Equipment under
Performance Specifications or Design
Criteria).

(2) Remedies (i) Normally, a warranty
shall provide as a minimum that the
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Government may (A) obtain an equi-
table adjustment of the contract, or (B)
direct the contractor to repair or re-
place the defective items at the con-
tractor’s expense.

(ii) If it is not practical to direct the
contractor to make the repair or re-
placement, or, because of the nature of
the item, the repair or replacement
does not afford an appropriate remedy
to the Government, the warranty
should provide alternate remedies,
such as authorizing the Government
to—

(A) Retain the defective item and re-
duce the contract price by an amount
equitable under the circumstances; or

(B) Arrange for the repair or replace-
ment of the defective item, by the Gov-
ernment or by another source, at the
contractor’s expense.

(iii) If it can be foreseen that it will
not be practical to return an item to
the contractor for repair, to remove it
to an alternate source for repair, or to
replace the defective item, the war-
ranty should provide that the Govern-
ment may repair, or require the con-
tractor to repair, the item in place at
the contractor’s expense. The contract
shall provide that in the circumstance
where the Government is to accomplish
the repair, the contractor will furnish
at the place of delivery the material or
parts, and the installation instructions
required to successfully accomplish the
repair.

(iv) Unless provided otherwise in the
warranty, the contractor’s obligation
to repair or replace the defective item,
or to agree to an equitable adjustment
of the contract, shall include respon-
sibility for the costs of furnishing all
labor and material to (A) reinspect
items that the Government reasonably
expected to be defective, (B) accom-
plish the required repair or replace-
ment of defective items, and (C) test,
inspect, package, pack, and mark re-
paired or replaced items.

(v) If repair or replacement of defec-
tive items is required, the contractor
shall generally be required by the war-
ranty to bear the expense of transpor-
tation for returning the defective item
from the place of delivery specified in
the contract (irrespective of the f.o.b.
point or the point of acceptance) to the
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contractor’s plant and subsequent re-
turn. When defective items are re-
turned to the contractor from other
than the place of delivery specified in
the contract, or when the Government
exercises alternate remedies, the con-
tractor’s liability for transportation
charges incurred shall not exceed an
amount equal to the cost of transpor-
tation by the usual commercial method
of shipment between the place of deliv-
ery specified in the contract and the
contractor’s plant and subsequent re-
turn.

(3) Duration of the warranty. The time
period or duration of the warranty
must be clearly specified and shall be
established after consideration of such
factors as (i) the estimated useful life
of the item, (ii) the nature of the item
including storage or shelf-life, and (iii)
trade practice. The period specified
shall not extend the contractor’s liabil-
ity for patent defects beyond a reason-
able time after acceptance by the Gov-
ernment.

(4) Notice. The warranty shall specify
a reasonable time for furnishing notice
to the contractor regarding the discov-
ery of defects. This notice period,
which shall apply to all defects discov-
ered during the warranty period, shall
be long enough to assure that the Gov-
ernment has adequate time to give no-
tice to the contractor. The contracting
officer shall consider the following fac-
tors when establishing the notice pe-
riod:

(i) The time necessary for the Gov-
ernment to discover the defects.

(ii) The time reasonably required for
the Government to take necessary ad-
ministrative steps and make a timely
report of discovery of the defects to the
contractor.

(iii) The time required to discover
and report defective replacements.

(5) Markings. The packaging and pres-
ervation requirements of the contract
shall require the contractor to stamp
or mark the supplies delivered or oth-
erwise furnish notice with the supplies
of the existence of the warranty. The
purpose of the markings or notice is to
inform Government personnel who
store, stock, or use the supplies that
the supplies are under warranty. Mark-
ings may be brief but should include (i)
a brief statement that a warranty ex-
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ists, (ii) the substance of the warranty,
(i) its duration, and (iv) who to notify
if the supplies are found to be defec-
tive. For commercial items (see 46.709),
the contractor’s trade practice in war-
ranty marking is acceptable if suffi-
cient information is presented for sup-
ply personnel and users to identify
warranted supplies.

(6) Consistency. Contracting officers
shall ensure that the warranty clause
and any other warranty conditions in
the contract (e.g., in the specifications
or an inspection clause) are consistent.
To the extent practicable, all of the
warranties to be contained in the con-
tract should be expressed in the war-
ranty clause.

46.707 Pricing aspects of fixed-price
incentive contract warranties.

If a fixed-price incentive contract
contains a warranty (see 46.708), the es-
timated cost of the warranty to the
contractor should be considered in es-
tablishing the incentive target price
and the ceiling price of the contract.
All costs incurred, or estimated to be
incurred, by the contractor in comply-
ing with the warranty shall be consid-
ered when establishing the total final
price. Contractor compliance with the
warranty after the establishment of
the total final price shall be at no addi-
tional cost to the Government.

46.708 Warranties of data.

Warranties of data shall be developed
and used in accordance with agency
regulations.

46.709 Warranties of
items.

The contracting officer should take
advantage of commercial warranties,
including extended warranties, where
appropriate and in the Government’s
best interests, offered by the contrac-
tor for the repair and replacement of
commercial items (see part 12).

[60 FR 48250, Sept. 18, 1995]

commercial

46.710 Contract clauses.

The clauses and alternates prescribed
in this section may be used in solicita-
tions and contracts in which inclusion
of a warranty is appropriate (see 46.709
for warranties for commercial items).
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However, because of the many situa-
tions that may influence the warranty
terms and conditions appropriate to a
particular acquisition, the contracting
officer may vary the terms and condi-
tions of the clauses and alternates to
the extent necessary. The alternates
prescribed in this section address the
clauses; however, the conditions per-
taining to each alternate must be con-
sidered if the terms and conditions are
varied to meet a particular need.

(@) (1) The contracting officer may
insert a clause substantially the same
as the clause at 52.246-17, Warranty of
Supplies of a Noncomplex Nature, in
solicitations and contracts for noncom-
plex items when a fixed-price supply
contract is contemplated and the use of
a warranty clause has been approved
under agency procedures.

(2) If it is desirable to specify that
necessary transportation incident to
correction or replacement will be at
the Government’s expense (as might be
the case if, for example, the cost of a
warranty would otherwise be prohibi-
tive), the contracting officer may use
the clause with its Alternate II.

(3) If the supplies cannot be obtained
from another source, the contracting
officer may use the clause with its Al-
ternate IlI.

(4) If a fixed-price incentive contract
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate V.

(5) If it is anticipated that recovery
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger
items, the contracting officer may use
the clause with its Alternate V.

(b) (1) The contracting officer may
insert a clause substantially the same
as the clause at 52.246-18, Warranty of
Supplies of a Complex Nature, in solici-
tations and contracts for deliverable
complex items when a fixed-price sup-
ply or research and development con-
tract is contemplated and the use of a
warranty clause has been approved
under agency procedures.

(2) If it is desirable to specify that
necessary transportation incident to
correction or replacement will be at
the Government’s expense (as might be
the case if, for example, the cost of a
warranty would otherwise be prohibi-
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tive), the contracting officer may use
the clause with its Alternate I1.

(3) If a fixed-price incentive contract
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate I11.

(4) If it is anticipated that recovery
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger
items, the contracting officer may use
the clause with its Alternate IV.

(c) (1) The contracting officer may
insert a clause substantially the same
as the clause at 52.246-19, Warranty of
Systems and Equipment under Per-
formance Specifications or Design Cri-
teria, in solicitations and contracts
when performance specifications or de-
sign are of major importance; a fixed-
price supply, service, or research and
development contract for systems and
equipment is contemplated; and the
use of a warranty clause has been ap-
proved under agency procedures.

(2) If it is desirable to specify that
necessary transportation incident to
correction or replacement will be at
the Government’s expense (as might be
the case if, for example, the cost of a
warranty would otherwise be prohibi-
tive), the contracting officer may use
the clause with its Alternate I.

(3) If a fixed-price incentive contract
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate I1I.

(4) If it is anticipated that recovery
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger
items, the contracting officer may use
the clause with its Alternate IlI.

(d) The contracting officer may in-
sert a clause substantially the same as
the clause at 52.246-20, Warranty of
Services, in solicitations and contracts
for services when a fixed-price contract
for services is contemplated and the
use of a warranty clause has been ap-
proved under agency procedures; unless
a clause substantially the same as the
clause at 52.246-19, Warranty of Sys-
tems and Equipment under Perform-
ance Specifications or Design Criteria,
has been used.

(e) (1) The contracting officer may
insert a clause substantially the same
as the clause at 52.246-21, Warranty of
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Construction, in solicitations and con-
tracts when a fixed-price construction
contract (see 46.705(c)) is contemplated
and the use of a warranty clause has
been approved under agency proce-
dures.

(2) If the Government specifies in the
contract the use of any equipment by
brand name and model, the contracting
officer may use the clause with its Al-
ternate I.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48250, Sept. 18, 1995]

Subpart 46.8—Contractor Liability
for Loss of or Damage to
Property of the Government

46.800 Scope of subpart.

This subpart prescribes policies and
procedures for limiting contractor li-
ability for loss of or damage to prop-
erty of the Government that (a) occurs
after acceptance and (b) results from
defects or deficiencies in the supplies
delivered or services performed.

46.801 Applicability.

(a) This subpart applies to contracts
other than those for (1) information
technology, including telecommuni-
cations, (2) construction, (3) architect-
engineer services, and (4) maintenance
and rehabilitation of real property.
This subpart does not apply to items
priced at or based on catalog or market
prices except as indicated in 46.804.

(b) See subpart 46.7, Warranties, for
policies and procedures concerning
contractor liability caused by non-
conforming technical data.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 41471, Aug. 8, 1996]

46.802 Definition.

High-value item, as used in this sub-
part, means a contract end item that
(a) has a high unit cost (normally ex-
ceeding $100,000 per unit), such as an
aircraft, an aircraft engine, a commu-
nication system, a computer system, a
missile, or a ship, and (b) is designated
by the contracting officer as a high-
value item.

46.803 Policy.

(a) General. The Government will
generally act as a self-insurer by re-
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lieving contractors, as specified in this
subpart, of liability for loss of or dam-
age to property of the Government
that (1) occurs after acceptance of sup-
plies delivered or services performed
under a contract and (2) results from
defects or deficiencies in the supplies
or services. However, the Government
will not relieve the contractor of liabil-
ity for loss of or damage to the con-
tract end item itself, except for high-
value items.

(b) High-value items. In contracts re-
quiring delivery of high-value items,
the Government will relieve contrac-
tors of contractual liability for loss of
or damage to those items. However,
this relief shall not limit the Govern-
ment’s rights arising under the con-
tract to—

(1) Have any defective item or its
components corrected, repaired, or re-
placed when the defect or deficiency is
discovered before the loss of or damage
to a high-value item occurs; or

(2) Obtain equitable relief when the
defect or deficiency is discovered after
such loss or damage occurs.

(c) Exception. The Government will
not provide contractual relief under
paragraphs (a) and (b) above when con-
tractor liability can be preserved with-
out increasing the contract price.

(d) Limitations. Subject to the specific
terms of the limitation of liability
clause included in the contract, the re-
lief provided under paragraphs (a) and
(b) above does not apply—

(1) To the extent that contractor li-
ability is expressly provided under a
contract clause authorized by this reg-
ulation;

(2) When a defect or deficiency in, or
the Government’s acceptance of, the
supplies or services results from willful
misconduct or lack of good faith on the
part of the contractor’s managerial
personnel; or

(3) To the extent that any contractor
insurance, or self-insurance reserve,
covers liability for loss or damage suf-
fered by the Government through pur-
chase or use of the supplies delivered or
services performed under the contract.

46.804 Items priced at or based on
catalog or market prices.

Contractors generally (a) carry prod-
uct liability or similar insurance, or
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maintain a reserve for self-insurance,
covering liability arising from defec-
tive items and (b) reflect its cost in
catalog or market prices. Therefore,
for items being priced at or based on
catalog or market prices,contracting
officers should not provide relief under
the policy in 46.803 by including a
clause prescribed in 46.805, unless they
obtain an appropriate reduction from
the catalog or market price to reflect
reduced contractor liability.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48218, Sept. 18, 1995; 62 FR 259, Jan. 2,
1997]

46.805 Contract clauses.

(a) Contracts that exceed the simplified
acquisition threshold. The contracting
officer shall insert the appropriate
clause or combination of clauses speci-
fied in subparagraphs (a)(1) through
(a)(5) of this section in solicitations
and contracts when the contract
amount is expected to be in excess of
the simplified acquisition threshold
and the contract is subject to the re-
quirements of this subpart as indicated
in 46.801:

(1) In contracts requiring delivery of
end items that are not high-value
items, insert the clause at 52.246-23,
Limitation of Liability.

(2) In contracts requiring delivery of
high-value items, insert the clause at
52.246-24, Limitation of Liability—
High-Value Items.

(3) In contracts requiring delivery of
both high-value items and other end
items, insert both clauses prescribed in
(1) and (2) above, Alternate | of the
clause at 52.246-24, and identify clearly
in the contract schedule the line items
designated as high-value items.

(4) In contracts requiring the per-
formance of services, insert the clause
at 52.246-25, Limitation of Liability—
Services.

(5) In contracts requiring both the
performance of services and the deliv-
ery of end items, insert the clause pre-
scribed in subparagraph (4) above and
the appropriate clause or clauses pre-
scribed in subparagraph (1), (2), or (3)
above, and identify clearly in the con-
tract schedule any high-value line
items.

(b) Acquisitions at or below the sim-
plified acquisition threshold. The clauses
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prescribed by paragraph (a) of this sec-
tion are not required for contracts at
or below the simplified acquisition
threshold. However, in response to a
contractor’s specific request, the con-
tracting officer may insert the clauses
prescribed in paragraph (a)(1) or (a)(4)
of this section in a contract at or below
the simplified acquisition threshold
and may obtain any price reduction
that is appropriate.

[48 FR 42415, Sept. 19, 1983, as amended at 55
FR 3886, Feb. 5, 1990; 60 FR 34760, July 3, 1995;
61 FR 39190, July 26, 1996]

46.806 Subcontracts.

(@) The clause at 52.246-23, Limita-
tion of Liability, and the clause at
52.246-25, Limitation of Liability—
Services, each require the contractor
to insert the same clause in all sub-
contracts.

(b) The clause at 52.246-24, Limita-
tion of Liability—High-Value Items,
and its Alternate | require the contrac-
tor to insert that clause, the clause at
52.246-23, Limitation of Liability, or
both, as appropriate, in all sub-
contracts. However, they require the
contractor to obtain the contracting
officer’s written approval before in-
cluding the clause at 52.246-24, Limita-
tion of Liability—High-Value Items.
The contracting officer shall approve
the use of this clause in a subcontract
only if the clause would have been used
had the subcontract been a prime con-
tract with the Government.

PART 47—TRANSPORTATION

Sec.

47.000
47.001
47.002

Scope of subpart.
Definitions.
Applicability.

Subpart 47.1—General

47.101 Policies.

47.102 Transportation insurance.

47.103 Transportation Documentation and
Audit Regulation (TDA).

47.104 Government rate tenders under sec-
tion 10721 of the Interstate Commerce
Act.

47.104-1

47.104-2

47.104-3

Government freight.

Fixed-price contracts.

Cost-reimbursement contracts.

47.104-4 Contract clauses.

47.104-5 Citation of Government
tenders.

rate
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47.105 Transportation assistance.

Subpart 47.2—Contracts for Transportation
or for Transportation-Related Services

47.200
47.201
47.202
47.203

Scope of subpart.

Definitions.

Presolicitation planning.

Transportation term contracts.

47.204 Single-movement contracts.

47.205 Availability of term contracts and
basic ordering agreements for transpor-
tation or for transportation-related serv-
ices.

47.206 Preparation of solicitations and con-
tracts.

47.207 Solicitation provisions, contract
clauses, and special requirements.

47.207-1 Qualifications of offerors.

47.207-2 Duration of contract and time of
performance.

47.207-3 Description of shipment, origin, and
destination.

47.207-4 Determination of weights.

47.207-5 Contractor responsibilities.

47.207-6 Rates and charges.

47.207-7 Liability and insurance.

47.207-8 Government responsibilities.
47.207-9 Annotation and distribution of

shipping and billing documents.

Subpart 47.3—Transportation in Supply
Contracts

47.300 Scope of subpart.

47.301 General.

47.301-1 Responsibilities of contracting offi-
cers.

47.301-2 Participation of transportation offi-
cers.

47.301-3 Using the Defense Transportation
System (DTS).

47.302 Place of delivery—f.0.b. point.

47.303 Standard delivery terms and contract
clauses.

47.303-1 F.o.b. origin.

47.303-2 F.o.b. origin, contractor’s facility.

47.303-3 F.o.b. origin, freight allowed.

47.303-4 F.o.b. origin, freight prepaid.

47.303-5 F.o.b. origin, with differentials.

47.303-6 F.o.b. destination.

47.303-7 F.o.b. destination,
signee’s premises.

47.303-8 F.a.s. vessel, port of shipment.

47.303-9 F.o.b. vessel, port of shipment.

47.303-10 F.o.b. inland carrier, point of ex-
portation.

47.303-11 F.o.b. inland point, country of im-
portation.

47.303-12 Ex dock, pier, or warehouse, port
of importation.

47.303-13 C.& f. destination.

47.303-14 C.i.f. destination.

47.303-15 F.o.b. designated air carrier’s ter-
minal, point of exportation.

47.303-16 F.o.b. designated air carrier’s ter-
minal, point of importation.

within con-
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47.303-17 Contractor-prepaid commercial
bills of lading, small package shipments.

47.304 Determination of delivery terms.

47.304-1 General.

47.304-2 Shipments within CONUS.

47.304-3 Shipments from CONUS for over-
seas delivery.

47.304-4 Shipments originating outside
CONUS.

47.304-5 Exceptions.

47.305 Solicitation provisions, contract

clauses, and transportation factors.

47.305-1 Solicitation requirements.

47.305-2 Solicitations f.o.b. origin and f.o.b.
destination—Ilowest overall cost.

47.305-3 F.o.b. origin solicitations.

47.305-4 F.o.b. destination solicitations.

47.305-5 Destination unknown.

47.305-6 Shipments to ports and air termi-
nals.

47.305-7 Quantity analysis, direct delivery,

and reduction of crosshauling and
backhauling.
47.305-8 Consolidation of small shipments

and the use of stopoff privileges.

47.305-9 Commodity description and freight
classification.

47.305-10 Packing, marking,
ment instructions.

47.305-11 Options in shipment and delivery.

47.305-12 Delivery of Government-furnished
property.

47.305-13 Transit arrangements.

47.305-14 Mode of transportation.

47.305-15 Loading responsibilities of con-
tractors.

47.305-16 Shipping characteristics.

47.305-17 Returnable cylinders.

47.306 Transportation factors in the evalua-
tion of offers.

and consign-

47.306-1 Transportation cost determina-
tions.

47.306-2 Lowest overall transportation
costs.

47.306-3 Adequacy of loading and unloading
facilities.

Subpart 47.4—Air Transportation by U.S.-
Flag Carriers

47.401 Definitions.

47.402 Policy.

47.403 Guidelines for implementation of the
Fly America Act.

47.403-1 Availability and unavailability of
U.S.-flag air carrier service.

47.403-2 Air transport agreements between
the United States and foreign govern-
ments.

47.403-3 Disallowance of expenditures.

47.404 Air freight forwarders.

47.405 Contract clause.

Subpart 47.5—Ocean Transportation by
U.S.-Flag Vessels

47.500 Scope of subpart.
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47.501
47.502
47.503
47.504
47.505
47.506
47.507

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42424, Sept. 19, 1983, unless
otherwise noted.

Definitions.

Policy.

Applicability.
Exceptions.
Construction contracts.
Procedures.

Contract clauses.

47.000 Scope of subpart.

(a) This part prescribes policies and
procedures for—

(1) Applying transportation and traf-
fic management considerations in the
acquisition of supplies; and

(2) Acquiring transportation or trans-
portation-related services by contract
methods other than bills of lading,
transportation requests, transpor-
tation warrants, and similar transpor-
tation forms. Even though the FAR
does not regulate the acquisition of
transportation or transportation-relat-
ed services when the bill of lading is
the contract, this contract method is
widely used and, therefore, relevant
guidance on the use of the bill of lad-
ing, particularly the Government bill
of lading (GBL), is provided in this
part.

(b) The definitions in this part have
been condensed from statutory defini-
tions. In case of inconsistency between
the language of this part and the statu-
tory requirements, the statute shall
prevail.

47.001 Definitions.

Carrier or commercial carrier means a
common carrier or a contract carrier.

Common carrier, as used in this part,
means a person holding itself out to
the general public to provide transpor-
tation for compensation.

Contract carrier means a person pro-
viding transportation for compensation
under continuing agreements with one
person or a limited number of persons.

CONUS or Continental United States
means the 48 contiguous states and the
District of Columbia.

F.o.b. means free on board. This term
is used in conjunction with a physical
point to determine (a) the responsibil-
ity and basis for payment of freight
charges and (b) wunless otherwise

47.101

agreed, the point at which title for
goods passes to the buyer or consignee.

F.o.b. origin means free on board at
origin; i.e., the seller or consignor
places the goods on the conveyance by
which they are to be transported. Un-
less the contract provides otherwise,
cost of shipping and risk of loss are
borne by the buyer or consignee.

F.o.b. destination means free on board
at destination; i.e., the seller or con-
signor delivers the goods on seller’s or
consignor’s conveyance at destination.
Unless the contract provides otherwise,
cost of shipping and risk of loss are
borne by the seller or consignor.

Freight means supplies, goods,
transportable property.

Shipment, as used in this part, means
freight transported or to be trans-
ported.

and

47.002 Applicability.

(a) All Government personnel con-
cerned with the activities listed in sub-
paragraphs (1) through (4) below shall
follow the regulations in part 47 as ap-
plicable:

(1) Acquisition of supplies.

(2) Acquisition of transportation and
transportation-related services.

(3) Transportation assistance and
traffic management.

(4) The making and administration of
contracts under which payments are
made from Government funds for (i)
the transportation of supplies, (ii)
transportation-related services, or (iii)
transportation of contractor personnel
and their personal belongings.

(b) Subpart 42.14, Traffic and Trans-
portation Management, shall be used
for administering transportation con-
tracts, transportation-related con-
tracts, and those portions of supply
and other contracts that involve trans-
portation.

Subpart 47.1—General

47.101 Policies.

(a) The contracting officer shall ob-
tain traffic management advice and as-
sistance (see 47.105) in the consider-
ation of transportation factors re-
quired for—

(1) Solicitations and awards;

(2) Contract administration,
fication, and termination; and

modi-
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(3) Transportation of property by the
Government to and from contractors’
plants.

(b) (1) The preferred method of trans-
porting supplies for the Government is
by commercial carriers. However, Gov-
ernment-owned, leased, or chartered
vehicles, aircraft, and vessels may be
used if (i) they are available and not
fully utilized, (ii) their use will result
in substantial economies, and (iii)
their use is in accordance with all ap-
plicable statutes, agency policies and
regulations.

(2) If the three circumstances listed
in subparagraph (b)(1) above apply,
Government vehicles may be used for
purposes such as—

(i) Local transportation of supplies
between Government installations;

(i) Pickup and delivery services that
commercial carriers do not perform in
connection with line-haul transpor-
tation;

(iii) Transportation of supplies to
meet emergencies; and

(iv) Accomplishment of program ob-
jectives that cannot be attained by
using commercial carriers.

(c) Agencies shall not accord pref-
erential treatment to any mode of
transportation or to any particular
carrier either in awarding or admin-
istering contracts for the acquisition of
supplies or in awarding contracts for
the acquisition of transportation. (See
subparts 47.2 and 47.3 for situations in
which the contracting officer is per-
mitted to use specific modes of trans-
portation.)

(d) Agencies shall place with small
business concerns purchases and con-
tracts for transportation and transpor-
tation-related services as prescribed in
part 19.

(e) Agencies shall comply with the
Fly America Act, the Cargo Preference
Act, and related statutes as prescribed
in subparts 47.4, Air Transportation by
U.S.-Flag Carriers, and 47.5, Ocean
Transportation by U.S.-Flag Vessels.

47.102 Transportation insurance.

(a) The Government generally (1) re-
tains the risk of loss of and/or damage
to its property that is not the legal li-
ability of commercial carriers and (2)
does not buy insurance coverage for its
property in the possession of commer-
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cial carriers (40 U.S.C. 726). (See part
28, Bonds and Insurance.)

(b) Under special circumstances the
Government may, if such action is con-
sidered necessary and in the Govern-
ment’s interest, (1) buy insurance cov-
erage for Government property or (2)
require the carrier to (i) assume full re-
sponsibility for loss of or damage to
the Government property in its posses-
sion and (ii) buy insurance to cover the
carrier’s assumed responsibility. The
cost of this insurance to the carrier
shall be part of the transportation
cost. (The Secretary of the Treasury
prescribes regulations regarding ship-
ments of valuables in 31 CFR parts 261
and 262.)

(c) (1) If special circumstances dic-
tate the need for the Government to
buy insurance coverage, the contract-
ing officer shall ascertain that (i) there
is no statutory prohibition and (ii)
funds for insurance are available.

(2) The contracting officer shall doc-
ument the need and authorization for
insurance coverage in the contract file.

47.103 Transportation Documentation
and Audit Regulation (TDA).

(@) The United States Government
bill of lading (GBL) generally shall be
used for the transportation of property
of the United States for which the Gov-
ernment pays the transportation
charges directly to commercial car-
riers.

(b) (1) Regulations and procedures
governing the GBL, documentation,
payment, and audit of transportation
services acquired by the United States
Government are prescribed in 41 CFR
101-41, Transportation Documentation
and Audit. Included in this regulation,
among others, is the limited authority
for the use of commercial forms and
procedures to acquire freight or express
transportation for small shipments of a
recurring nature when transportation
costs do not exceed $100.

(2) For DOD shipments, correspond-
ing guidance is in Chapter 32 of the De-
fense Traffic Management Regulation
(DTMR).

(c) Subsection 42.1403-2 prescribes
regulations and procedures for the oc-
casional use of contractor-prepaid com-
mercial bills of lading for the transpor-
tation of supplies weighing not more
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than 1,000 pounds that are acquired by
the Government on f.o.b. origin terms.

[48 FR 42424, Sept. 19, 1983, as amended at 59
FR 11383, Mar. 10, 1994]

47.104 Government rate tenders under
section 10721 of the Interstate Com-
merce Act.

47.104-1 Government freight.

(a) Common carriers subject to the
jurisdiction of the Interstate Com-
merce Commission may under the pro-
visions of 49 U.S.C. 10721 offer to trans-
port persons or property for the ac-
count of the United States without
charge or at reduced rates.

(b) Section 10721 rates are published
in Government rate tenders and apply
to shipments moving for the account of
the Government; i.e., on—

(1) Government bills of lading;

(2) Commercial bills of lading en-
dorsed to show that such bills of lading
are to be exchanged for, or converted
to, Government bills of lading at des-
tination after delivery to the con-

signees; or
(3) Commercial bills of lading en-
dorsed to show that total transpor-

tation charges are assignable to, and
will be reimbursed by, the Government
(see the clause at 52.247-1, Commercial
Bill of Lading Notations).

(c) Government agencies may nego-
tiate with carriers for additional or re-
vised section 10721 rates in appropriate
situations. Only qualified transpor-
tation officers shall carry out these ne-
gotiations. (See 47.105 for transpor-
tation assistance.) The following are
examples of situations in which nego-
tiations for additional or revised sec-
tion 10721 rates may be appropriate:

(1) Volume movements are expected.

(2) Shipments will be made on a re-
curring basis between designated
places, and substantial savings in
transportation costs appear possible
even though a volume movement is not
involved.

(3) Transit arrangements are feasible
and advantageous to the Government.

47.104-2 Fixed-price contracts.

(a) F.o.b. destination. Section 10721
quotations do not apply to shipments
under fixed-price f.0.b. destination con-
tracts (delivered price).

47.104-3

(b) F.o.b. origin. Under fixed-price
f.o.b. origin contracts, shipments nor-
mally shall be made on GBL’s. How-
ever, if it is advantageous to the Gov-
ernment, the contracting officer may
occasionally require the contractor to
prepay the freight charges to a specific
destination. In such cases, the contrac-
tor shall use a commercial bill of lad-
ing and be reimbursed for the direct
and actual transportation cost as a
separate item in the invoice. The
clause at 52.247-1, Commercial Bill of
Lading Notations, will ensure that the
Government in this type of arrange-
ment obtains the benefit of section
10721 rates.

47.104-3 Cost-reimbursement
tracts.

con-

(@) The Interstate Commerce Com-
mission has ruled that section 10721
rates may be applied to shipments
other than those made by the Govern-
ment if the total benefit accrues to the
Government; 1i.e., the Government
must pay the charges or directly and
completely reimburse the party that
initially bears the freight charges.
Therefore, section 10721 rates may be
used for shipments moving on commer-
cial bills of lading in cost-reimburse-
ment contracts under which the trans-
portation costs are direct and allow-
able costs under the cost principles of
part 31.

(b) Section 10721 rates may be applied
to the movement of household goods
and personal effects of contractor em-
ployees who are relocated for the con-
venience and at the direction of the
Government and whose total transpor-
tation costs are reimbursed by the
Government.

(c) The clause at 52.247-1, Commercial
Bill of Lading Notations, will ensure
that the Government receives the bene-
fit of lower section 10721 rates in cost-
reimbursement contracts as described
in paragraphs (a) and (b) above.

(d) Contracting officers shall—

(1) Include in contracts a statement
requiring the contractor to use carriers
that offer acceptable service at reduced
rates if available; and

(2) Ensure that contractors receive
the name and location of the transpor-
tation officer designated to furnish
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support and guidance when using Gov-
ernment rate tenders under 47.104-5(b).

(e) Transportation officers shall—

(1) Advise and assist contracting offi-
cers and contractors; and

(2) Make available to contractors the
names of carriers that provide service
under section 10721 quotations, cite ap-
plicable rate tenders, and advise con-
tractors of the statement that must be
shown on the carrier’s commercial bill
of lading (see the clause at 52.247-1,
Commercial Bill of Lading Notations).

47.104-4 Contract clauses.

(a) The contracting officer, in order
to ensure the application of section
10721 rates, shall insert the clause at
52.247-1, Commercial Bill of Lading No-
tations, in solicitations and contracts
when the contracts will be—

(1) Cost-reimbursement contracts, in-
cluding those that may involve the
movement of household goods (see
47.104-3(b)); or

(2) Fixed-price f.o.b. origin contracts
(other than contracts at or below the
simplified acquisition threshold) (see
47.104-2(b) and 47.104-3).

(b) The contracting officer may in-
sert the clause at 52.247-1, Commercial
Bill of Lading Notations, in solicita-
tions and contracts made at or below
the simplified acquisition threshold
when it is contemplated that the deliv-
ery terms will be f.o.b. origin.

(c) The contracting officer shall in-
sert the clause at 52.247-67, Submission
of Commercial Transportation Bills to
the General Services Administration
for Audit, in solicitations and con-
tracts when a cost-reimbursement con-
tract is contemplated and the contract
or a first-tier cost-reimbursement sub-
contract thereunder will authorize re-
imbursement of transportation as a di-
rect charge to the contract or sub-
contract.

[48 FR 42424, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989; 59 FR 67055, Dec. 28,
1994; 60 FR 34760, July 3, 1995; 61 FR 39190,
July 26, 1996]

47.104-5 Citation of Government rate
tenders.

When section 10721 rates apply, trans-
portation officers or contractors, as ap-
propriate, shall identify the applicable
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Government rate tender by endorse-
ment on bills of lading, including—

(a) GBL’s or commercial bills of lad-
ing to be converted to GBL’s (see 41
CFR 101-41.303, Conversion of commer-
cial bills of lading to GBL’s); and

(b) Properly endorsed commercial
bills of lading when transportation
charges are reimbursable (see 47.104-
2(b) and 47.104-3).

47.105 Transportation assistance.

(a) Civilian Government activities
that do not have transportation offi-
cers, or otherwise need assistance on
transportation matters, shall obtain
assistance from (1) the GSA Regional
Federal Supply Service Bureau that
provides support to the activity or (2)
the transportation element of the con-
tract administration office designated
in the contract.

(b) Military installations shall obtain
transportation assistance from the
transportation office of the contracting
activity, unless another military activ-
ity has been designated as responsible
for furnishing assistance, guidance, or
data. Military transportation offices
shall request needed additional aid
from the appropriate area headquarters
of the Military Traffic Management
Command (MTMC).

[48 FR 42424, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989]

Subpart 47.2—Contracts for Trans-
portation or for Transportation-
Related Services

47.200 Scope of subpart.

(a) This subpart prescribes proce-
dures for the acquisition by sealed bid
or negotiated contracts of—

(1) Freight transportation (including
local drayage) from rail, motor (includ-
ing bus), domestic water (including in-
land, coastwise, and intercoastal) car-
riers, and from freight forwarders; and

(2) Transportation-related services
including but not limited to stevedor-
ing, storage, packing, marking, and
ocean freight forwarding.

(b) Except as provided in paragraph
(c) below, this subpart does not apply
to—
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(1) The acquisition of freight trans-
portation from (i) domestic or inter-
national air carriers and (ii) inter-
national ocean carriers (see subparts
47.4 and 47.5);

(2) Freight transportation acquired
by bills of lading;

(3) Freight transportation for which
rates are negotiated under 49 U.S.C.
10721(b)(1); or

(4) Contracts at or below the sim-
plified acquisition threshold.

(c) With appropriate modifications,
the procedures in this subpart may be
applied to the acquisition of freight
transportation from the carriers listed
in paragraph (b)(1) above and passenger
transportation from any carrier or
mode.

(d) The procedures in this subpart are
applicable to the transportation of
household goods and personal effects of
persons being relocated at Government
expense except when acquired—

(1) Under the commuted rate sched-
ules as required in the Federal Travel
Regulation (41 CFR part 101-7);

(2) By U.S. Government bill of lading
(GBL); or

(3) By DoD under the Personal Prop-
erty Management Regulation (DoD
4500.34R).

(e) Additional guidance for DoD ac-
quisition of freight and passenger
transportation is in the Defense Traffic
Management Regulation.

[48 FR 42424, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 59 FR 11383, Mar. 10, 1994; 60 FR 34760,
July 3, 1995; 61 FR 39190, July 26, 1996]

47.201 Definitions.

General freight, as used in this sub-
part, means supplies, goods, and trans-
portable property not encompassed in
the definitions of household goods or of-
fice furniture.

Household goods, as used in this sub-
part, means personal property that be-
longs to a person and that person’s im-
mediate family and includes, but is not
limited to household furnishings,
equipment and appliances, furniture,
clothing, books, and similar property
(see 41 CFR 101-7).

Office furniture, as used in this sub-
part, means furniture, equipment, fix-
tures, records, and other equipment
and materials used in Government of-

47.203

fices, hospitals, and similar establish-
ments.

47.202 Presolicitation planning.

Contracting officers shall inform ac-
tivities that plan to acquire transpor-
tation or transportation-related serv-
ices of the applicable lead-time re-
quirements, that is—

(a) The Service Contract Act of 1965
(SCA) requirement for submission of
Standard Form 98, Notice of Intention
to Make a Service Contract and Re-
sponse to Notice, to the Department of
Labor not less than the number of days
prescribed by the Department of Labor
before the issuance of an invitation for
bid, request for proposal, or commence-
ment of negotiations for any contract
exceeding $2,500 that may be subject to
the SCA (see subpart 22.10);

(b) The possible requirement to pro-
vide, during the solicitation period,
time for prospective offerors or con-
tractors to inspect origin and destina-
tion locations; or

(c) The possible requirement for in-
spection by agency personnel of pro-
spective contractor facilities and
equipment.

47.203 Transportation term contracts.

(a) Transportation term contracts
are indefinite delivery requirements
contracts for transportation or for
transportation-related services. They
are particularly useful for local
drayage and office relocations within a
metropolitan area.

(b) Transportation term contracts
shall contain descriptions of the serv-
ices to be performed; rates and charges
for these services; the geographical
area of coverage; the term of the con-
tract; and minimum or maximum order
limitations by dollar amount, ship-
ment size, or other criteria.

(c) If appropriate, the transportation
term contract shall require the con-
tractor to provide the services covered
to any Government agency that issues
an order for these services under the
contract. If so—

(1) Agencies may place orders for
transportation or for transportation-
related services under existing term
contracts without further consider-
ation of competition, as these term
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contracts are awarded on a price-com-
petitive basis; and

(2) Agency personnel shall ensure
that the orders they place conform to
the contract, including any minimum
or maximum order limitations.

(d) Policies and procedures regarding
the use of GSA term contracts for
transportation or for transportation-
related services by civilian executive
agencies are prescribed in 41 CFR 101-
40.109.

47.204 Single-movement contracts.

Single-movement contracts may be
awarded for unique transportation
services that are not otherwise avail-
able under carrier tariffs or covered by
DOD or GSA contracts; e.g., special re-
quirements at origin and/or destina-
tion.

47.205 Availability of term contracts
and basic ordering agreements for
transportation or for transpor-
tation-related services.

(a) All Government agencies may
contract for transportation or for
transportation-related services and
execute basic ordering agreements
(BOA's) (see subpart 16.7) unless agency
regulations prescribe otherwise. How-
ever, it is generally more economical
and efficient for most agencies to make
use of term contracts and basic order-
ing agreements that have been exe-
cuted by agencies that employ person-
nel experienced in contracting for
transportation or for transportation-
related services. The Department of
Defense (DOD) and the General Serv-
ices Administration (GSA) contract for
transportation or for transportation-
related services on behalf of other ac-
tivities and agencies. For instance,
GSA awards term contracts for serv-
ices such as local drayage, office
moves, and ocean-freight forwarding
(see 47.105 for assistance).

(b) Agencies may obtain transpor-
tation or transportation-related serv-
ices for which the cost does not exceed
the simplified acquisition threshold, if
term contracts or basic ordering agree-
ments are not available.

[48 FR 42424, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995; 61 FR 39198, July 26,
1996]
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47.206 Preparation of solicitations and
contracts.

(a) Contracting officers shall prepare
solicitations and contracts for trans-
portation or for transportation-related
services as prescribed elsewhere in the
FAR for fixed-price service contracts
to the extent that those requirements
are applicable and not inconsistent
with the requirements in subpart 47.2.

(b) In addition, the contracting offi-
cer shall include in solicitations and
contracts for transportation or for
transportation-related services provi-
sions, clauses, and instructions as pre-
scribed in section 47.207.

[48 FR 42424, Sept. 19, 1983. Redesignated at
50 FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

47.207 Solicitation provisions, contract
clauses, and special requirements.

The contracting officer shall include
provisions, clauses, and special require-
ments in solicitations and contracts
for transportation or for transpor-
tation-related services as prescribed in
47.207-1 through 47.207-9.

47.207-1 Qualifications of offerors.

(a) Operating authorities. The con-
tracting officer shall insert the clause
at 52.247-2, Permits, Authorities, or
Franchises, when regulated transpor-
tation is involved. The clause need not
be used when a Federal office move is
intrastate and the contracting officer
determines that it is in the Govern-
ment’s interest not to apply the re-
quirement for holding or obtaining
State authority to operate within the
State.

(b) Performance capability for Federal
office moving contracts. (1) The contract-
ing officer shall insert the clause at
52.247-3, Capability to Perform a Con-
tract for the Relocation of a Federal
Office, when a Federal office is relo-
cated, to ensure that offerors are capa-
ble to perform interstate or intrastate
moving contracts involving the reloca-
tion of Federal offices.

(2) If a Federal office move is intra-
state and the contracting officer deter-
mines that it is in the Government’s
interest not to apply the requirements
for holding or obtaining State author-
ity to operate within the State, and to
maintain a facility within the State or
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commercial zone, the contracting offi-
cer shall use the clause with its Alter-
nate I.

(c) Inspection of shipping and receiving
facilities. The contracting officer shall
insert the provision at 52.247-4, Inspec-
tion of Shipping and Receiving Facili-
ties, when it is desired for offerors to
inspect the shipping, receiving, or
other sites to ensure realistic bids.

(d) Familiarization with conditions.
The contracting officer shall insert the
clause at 52.247-5, Familiarization with
Conditions, to ensure that offerors be-
come familiar with conditions under
which and where the services will be
performed.

(e) Financial statement. The contract-
ing officer shall insert the provision at
52.247-6, Financial Statement, to en-
sure that offerors are prepared to fur-
nish financial statements.

47.207-2 Duration of contract and time
of performance.

The contracting officer shall—

(a) Establish a specific expiration
date (month, day, and year) for the
contract or state the length of time
that the contract will remain in effect;
e.g., 6 months commencing from the
date of award; and

(b) Include the following items as ap-
propriate:

(1) A statement of the time period
during which the service is required
when the service is a one-time job; e.g.,
a routine office relocation.

(2) A time schedule for the perform-
ance of segments of a major job; e.g.,
an office relocation for which the work
phases must be coordinated to meet
other needs of the agency.

(3) Statements of performance times
for particular services; e.g., pickup and
delivery services. Specify—

(i) On which days of the week and
during which hours of the day pickup
and delivery services may be required;

(ii) The maximum time allowable to
the contractor for accomplishing deliv-
ery under regular or priority service;
and

(iii) How much advance notice the
contractor will be given for regular
pickup services and, if applicable, pri-
ority pickup services.

47.207-3

47.207-3 Description of shipment, ori-
gin, and destination.

(a) Origin of shipments. The contract-
ing officer shall include in solicitations
full details regarding the location from
which the freight is to be shipped. For
example, if a single location is shown,
furnish the shipper’s name, street ad-
dress, city, State, and ZIP code. If sev-
eral or indefinite locations are in-
volved, as in the case of multiple ship-
pers or drayage contracts, describe the
area of origin including boundaries and
ZIP codes.

(b) Destination of shipments. The con-
tracting officer shall include full de-
tails regarding delivery points. For ex-
ample, if a single delivery point is
shown, furnish the consignee’s name,
street address, city, State, and ZIP
code. If several or indefinite delivery
points are involved, describe the deliv-
ery area, including boundaries and ZIP
codes.

(c) Description of the freight. The con-
tracting officer shall include in solici-
tations—

(1) An inventory if the freight con-
sists of nonbulk items; and

(2) The freight classification descrip-
tion, which should be obtained from
the transportation office. If a freight
classification description is not avail-
able, use a clear nontechnical descrip-
tion. Include additional details nec-
essary to ensure that the prospective
offerors have complete information
about the freight; e.g., size, weight,
hazardous material, whether packed
for export, or unusual value.

(d) Exclusion of freight. The contract-
ing officer shall (1) clearly identify any
freight or types of shipments that are
subject to exclusion; e.g., bulk freight,
hazardous commodities, or shipments
under or over specified weights; and (2)
insert a clause substantially the same
as the clause at 52.247-7, Freight Ex-
cluded, when any commodities or types
of shipments have been identified for
exclusion.

(e) Quantity. (1) The contracting offi-
cer shall state the actual weight of the
freight or a reasonably accurate esti-
mate. The following are examples:

(i) If the contract covers transpor-
tation services required over an ex-
tended period of time, include a sched-
ule of actual or estimated tonnage or
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number of items to be transported per
week, month, or other time period.

(if) If the contract covers a group
movement of household goods, give an
estimate of the aggregate weights and
the basis for determining the aggregate
weight.

(2) The contracting officer shall in-
sert the clause at 52.247-8, Estimated
Weights or Quantities Not Guaranteed,
when weights or quantities are esti-
mates.

47.207-4 Determination of weights.

The contracting officer shall specify
in the contract the method of deter-
mining the weights of shipments as ap-
propriate for the kind of freight in-
volved and the type of service required.

(a) Shipments of freight other than
household goods and office furniture.

(1) The contracting officer shall in-

sert the clause at 52.247-9, Agreed
Weight—General Freight, when the
shipping activity determines the

weight of shipments of freight other
than household goods or office fur-
niture.

(2) The contracting officer shall in-
sert the clause at 52.247-10, Net
Weight—General Freight, when the
weight of shipments of freight other
than household goods or office fur-
niture is not known at the time of
shipment and the contractor is respon-
sible for determining the net weight of
the shipments.

(b) Shipments of household goods or of-
fice furniture. The contracting officer
shall insert the clause at 52.247-11, Net
Weight—Household Goods or Office
Furniture, when movements of Govern-
ment employees’ household goods or
relocations of Government offices are
involved.

47.207-5 Contractor responsibilities.

Contractor responsibilities vary with
the kinds of freight to be shipped and
services required. The contracting offi-
cer shall specify clearly those service
requirements that are not considered
normal transportation or transpor-
tation-related requirements.

(a) Type of equipment. If appropriate,
the contracting officer shall specify
the type and size of equipment to be
furnished by the contractor. Otherwise,
state that the contractor shall furnish
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clean and sound closed-type equipment
of sufficient size to accommodate the
shipment.

(b) Supervision, labor, or materials. The
contracting officer shall insert a clause
substantially the same as the clause at
52.247-12, Supervision, Labor, or Mate-
rials, when the contractor is required
to furnish supervision, labor, or mate-
rials.

(c) Accessorial services—moving con-
tracts. The contracting officer shall in-
sert a clause substantially the same as
the clause at 52.247-13, Accessorial
Services—Moving Contracts, in con-
tracts for the transportation of house-
hold goods or office furniture.

(d) Receipt of shipment. The contract-
ing officer shall insert the clause at
52.247-14, Contractor Responsibility for
Receipt of Shipment.

(e) Loading and unloading. The con-
tracting officer shall insert the clause
at 52.247-15, Contractor Responsibility
for Loading and Unloading, when the
contractor is responsible for loading
and unloading shipments.

(f) Return of undelivered freight. The
contracting officer shall insert the
clause at 52.247-16, Contractor Respon-
sibility for Returning Undelivered
Freight, when the contractor is respon-
sible for returning undelivered freight.

47.207-6 Rates and charges.

(@) (1) The contracting officer shall
include in the solicitation a statement
that the charges in the contract shall
not exceed the contractor’s charges for
the same service that is—

(i) Available to the general public; or

(ii) Otherwise tendered to the Gov-
ernment.

(2) The contracting officer shall in-
sert the clause at 52.247-17, Charges.

(b) The contracting officer shall in-
clude in the solicitation a tabulation
listing each required service and the
basis for the rate (price); e.g., unit of
weight or per work-hour, leaving suffi-
cient space for offerors to insert the
rates offered for each service.

(c) The following guidelines apply to
the composition of a tabulation of
transportation or of transportation-re-
lated services and their rate (price)
bases:

(1) Combination of pricing bases. If var-
ious types of services with different
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bases for assessing charges are required
under the same contract, show each
service separately and the applicable
basis for that service.

(2) Hourly rate basis. If charges are
based on an hourly rate, state the
method for charging for fractions of an
hour; e.g., (i) a period of 30 minutes or
less is charged at one-half the hourly
rate and (ii) the hourly rate applies to
any portion of an hour that exceeds 30
minutes.

(3) Shipments of varying weights. If
charges are based on weight and ship-
ments will vary in weight, request
rates on a graduated weight basis. In-
clude a table of graduated weights for
offerors to insert rates.

(4) Multiple origins and/or destinations.
Specify whether rates are requested for
each origin and/or each destination or
for specific groups of origins and/or
destinations.

(5) Multiple shipments from one origin.
If multiple shipments will be tendered
at one time to the contractor for deliv-
ery to two or more consignees at the
same destination, request the rate ap-
plicable to the aggregate weight. If
such shipments are for delivery to var-
ious destinations along the route be-
tween origin and last destination, re-
quest the rate applicable to the aggre-
gate weight and a stopoff charge for
each intermediate destination.

(i) The contracting officer shall in-
sert the clause at 52.247-18, Multiple
Shipments, when multiple shipments
are tendered at one time to the con-
tractor for transportation from one or-
igin to two or more consignees at the
same destination.

(ii) The contracting officer shall in-
sert the clause at 52.247-19, Stopping in
Transit for Partial Unloading, when
multiple shipments are tendered at one
time to the contractor for transpor-
tation from one origin to two or more
consignees along the route between ori-
gin and last destination.

(6) Estimated quantities or weights. The
contracting officer shall insert in so-
licitations the provision at 52.247-20,
Estimated Quantities or Weights for
Evaluation of Offers, when quantities
or weights of shipments between each
origin and destination are not known,
stating estimated quantity or weight
for each origin/destination pair.

47.207-8

(7) Additional services. If services in
addition to those covered in the basic
rate are anticipated; e.g., inside deliv-
ery, state the conditions under which
payment will be made for those serv-
ices.

47.207-7 Liability and insurance.

(@) The contracting officer shall
specify—

(1) The contractor’s liability for in-
jury to persons or damage to property
other than the freight being trans-
ported;

(2) The contractor’s liability for loss
of and/or damage to the freight being
transported; and

(3) The amount of insurance the con-
tractor is required to maintain.

(b) When the contractor’s liability
for loss of and/or damage to the freight
being transported is not specified, the
usual measure of liability as prescribed
in section 11707 of the Interstate Com-
merce Act (49 U.S.C. 11707) applies.

(c) The contracting officer shall in-
sert the clause at 52.247-21, Contractor
Liability for Personal Injury and/or
Property Damage.

(d) The contracting officer shall in-
sert the clause at 52.247-22, Contractor
Liability for Loss of and/or Damage to
Freight other than Household Goods,
in solicitations and contracts for the
transportation of freight other than
household goods.

(e) The contracting officer shall in-
sert the clause at 52.247-23, Contractor
Liability for Loss of and/or Damage to
Household Goods, in solicitations and
contracts for the transportation of
household goods, including the rate per
pound appropriate to the situation.

(f) When freight is not shipped under
rates subject to released or declared
value, see 28.313(a) and the clause at
52.228-9, Cargo Insurance.

(g) When the contracting officer de-
termines that vehicular liability and/or
general public liability insurance re-
quired by law are not sufficient for a
contract, see 28.313(b) and the clause at
52.228-10, Vehicular and General Public
Liability Insurance.

47.207-8 Government responsibilities.

(a) The contracting officer shall state
clearly the Government’s responsibil-
ities that have a direct bearing on the
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contractor’s performance under the
contract; e.g., the Government’s re-
sponsibility to notify the contractor in
advance when hazardous materials are
included in a shipment.

(1) Advance notification. The contract-
ing officer shall insert the clause at
52.247-24, Advance Notification by the
Government, when the Government is
responsible for notifying the contrac-
tor of specific service times or unusual
shipments.

(2) Government equipment with or with-
out operators (i) The contracting officer
shall insert the clause at 52.247-25, Gov-
ernment-Furnished Equipment with or
without Operators, when the Govern-
ment furnishes equipment with or
without operators.

(i) Insert the kind of equipment and
the locations where the equipment will
be furnished.

(3) Direction and marking. The con-
tracting officer shall insert the clause
at 52.247-26, Government Direction and
Marking, when office relocations are
involved.

(b) The contracting officer shall in-
sert the clause at 52.247-27, Contract
Not Affected by Oral Agreement.

47.207-9 Annotation and distribution
of shipping and billing documents.

(a) The contracting officer shall state
in detail the responsibilities of the con-
tractor, the contracting agency, and, if
appropriate, the consignee for the an-
notation and distribution of shipping
and billing documents. See 41 CFR part
101-41, Transportation Documentation
and Audit (TDA).

(b) In instances of mass movements
of freight made available to the con-
tractor at one time, it is particularly
important that the contracting officer
specifies that bills of lading be cross-
referenced so that the Government
benefits from applicable volume rates.

(c) The contracting officer shall in-
sert the clause at 52.247-28, Contrac-
tor’s Invoices, in drayage or other term
contracts.

Subpart 47.3—Transportation in
Supply Contracts
47.300 Scope of subpart.

(a) This subpart prescribes policies
and procedures for the application of
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transportation and traffic management
considerations in the acquisition of
supplies. The terms and conditions con-
tained in this subpart are applicable to
fixed-price contracts.

(b) If a special requirement exists for
application of any of these terms and
conditions to other types of contracts;
e.g., cost-reimbursement contracts, for
which transportation arrangements are
normally the responsibility of the con-
tractor and transportation costs are al-
lowable (see 31.205-45), the contracting
officer shall use the terms and condi-
tions prescribed in this subpart as a
guide for (1) contract coverage of trans-
portation and (2) instructions to the
contractor to minimize the ultimate
transportation costs to the Govern-
ment.

47.301 General.

(a) Transportation and traffic man-
agement factors are important in
awarding and administering contracts
to ensure that (1) acquisitions are
made on the basis most advantageous
to the Government and (2) supplies ar-
rive in good order and condition and on
time at the required place. (See 47.104
for possible reduced transportation
rates for Government shipments).

(b) The requiring activity shall—

(1) Consider all transportation fac-
tors including present and future re-
quirements, positioning of supplies,
and subsequent distribution to the ex-
tent known or ascertainable; and

(2) Provide the contracting office
with information and instructions re-
flecting transportation factors applica-
ble to the particular acquisition.

47.301-1 Responsibilities of contract-
ing officers.

(a) Contracting officers shall obtain
from traffic management offices trans-
portation factors required for (1) solici-
tations and awards and (2) contract ad-
ministration, modification, and termi-
nation, including the movement of
property by the Government to and
from contractors’ plants.

(b) Contracting officers shall request
transportation office participation es-
pecially before making an initial ac-
quisition of supplies that are unusually
large, heavy, high, wide, or long; have
sensitive or dangerous characteristics;
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or lend themselves to containerized
movements from the source. In deter-
mining total transportation charges,
contracting officers shall also consider
additional costs arising from factors
such as the use of special equipment,
excess blocking and bracing material,
or circuitous routing.

47.301-2 Participation of transpor-
tation officers.
Agencies’ transportation officers

shall participate in the solicitation and
evaluation of offers to ensure that all
necessary transportation factors, such
as transportation costs, transit ar-
rangements, time in transit, and port
capabilities, are considered and result
in solicitations and contracts advan-
tageous to the Government. Transpor-
tation officers shall provide traffic
management assistance throughout the
acquisition cycle (see 47.105 Transpor-
tation assistance).

[48 FR 42424, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

47.301-3 Using the Defense Transpor-
tation System (DTS).

(a) All military and civilian agencies
shipping, or arranging for the acquisi-
tion and shipment by Government con-
tractors, through the use of military-
controlled transport or through mili-
tary transshipment facilities shall fol-
low Department of Defense (DOD) Reg-
ulation 4500.32-R, Military Standard
Transportation and Movement Proce-
dures (MILSTAMP). MILSTAMP estab-
lishes uniform procedures and docu-
ments for the generation, documenta-
tion, communication, and use of trans-
portation information, thus providing
the capability for control of shipments
moving in the DTS. MILSTAMP has
been implemented on a world-wide
basis.

(b) Contracting activities are respon-
sible for (1) ensuring that the require-
ments of the MILSTAMP regulation
are included in appropriate contracts
for all applicable shipments and (2) en-
forcing these requirements with regard
to shipments under their control. This
includes requirements relating to docu-
mentation, marking, advance notifica-
tion of shipment dates, and terminal
clearances.

47.302

(c) Contractual documents shall des-
ignate a contract administration office
(see 42.202(a)) as the contact point to
which the contractor will provide nec-
essary information to (1) effect
MILSTAMP documentation and move-
ment control, including air or water
terminal shipment clearances, and (2)
obtain data necessary for shipment
marking and freight routing. Contrac-
tual documents shall specify that the
contractor shall not ship directly to a
military air or water port terminal
without authorization from the des-
ignated contract administration office
(see 47.305-6(f)).

[48 FR 42424, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 55 FR 38517, Sept. 18,
1990; 63 FR 9065, Feb. 23, 1998]

47.302 Place of delivery—f.o0.b. point.

(a) The policies and procedures in
47.304-1, -2, and -3 govern the transpor-
tation of supplies from sources in the
Continental United States (CONUS),
except when identifiable costs, nature
of the supplies (security, safety, or
value), delivery requirements (pre-
mium modes of transport, escorts,
transit arrangements, and tentative
conditions), or other advantages, limi-
tations, or requirements dictate other-
wise. The policies and procedures in
47.304-4 govern the transportation of
supplies from sources outside CONUS.

(b) Generally, the contracting officer
shall solicit offers, and award con-
tracts, with delivery terms on the basis
prescribed in 47.304. The contracting of-
ficer shall document the contract file
(see 4.801) with justifications for solici-
tations that do not specify delivery on
the basis prescribed in 47.304.

(¢) (1) The place of performance of
Government acquisition quality assur-
ance actions and the place of accept-
ance shall not control the delivery
term, except that if acceptance is at
destination, transportation shall be
f.o.b. destination (see 47.304-1(f)).

(2) The fact that transportation is
f.o.b. destination does not alone neces-
sitate changing the place of acceptance
from origin to destination; and the fact
that acceptance is at origin does not
necessitate an f.o.b. origin delivery
term. Providing for inspection and ac-
ceptance at origin (if appropriate under
46.402), in conjunction with an f.o.b.
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destination term, may be advantageous
to both the Government and the con-
tractor. Acceptance of title at origin
by the Government permits payment of
the contractor, provided the invoice is
supported either by a copy of the
signed commercial bill of lading (indi-
cating the carrier’s receipt of the sup-
plies covered by the invoice for trans-
portation to the particular destination
specified in the contract) or by other
appropriate evidence of shipment to
the particular destination for the con-
tractor’s account.

47.303 Standard delivery terms and
contract clauses.

Standard delivery terms are listed in
47.303-1 through 47.303-16 (but see 47.300
regarding applicability to cost reim-
bursement contracts).

[53 FR 34228, Sept. 2, 1988]

47.303-1 F.o.b. origin.

(a) Explanation of delivery term. F.o.b.
origin means free of expense to the Gov-
ernment delivered—

(1) On board the indicated type of
conveyance of the carrier (or of the
Government, if specified) at a des-
ignated point in the city, county, and
State from which the shipment will be
made and from which line-haul trans-
portation service (as distinguished
from switching, local drayage, or other
terminal service) will begin;

(2) To, and placed on, the carrier’s
wharf (at shipside, within reach of the
ship’s loading tackle, when the ship-
ping point is within a port area having
water transportation service) or the
carrier’s freight station;

(3) To a U.S. Postal Service facility;
or

(4) If stated in the solicitation, to
any Government-designated point lo-
cated within the same city or commer-
cial zone as the f.0.b. origin point spec-
ified in the contract (commercial zones
are prescribed by the Interstate Com-
merce Commission at 49 CFR part
1048).

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(ii) In the absence of specifications,
prepare the shipment in conformance
with carrier requirements to protect

48 CFR Ch. 1 (10-1-98 Edition)

the goods and to ensure assessment of
the lowest applicable transportation
charge;

(2) (i) Order specified carrier equip-
ment when requested by the Govern-
ment; or

(ii) If not specified, order appropriate
carrier equipment not in excess of ca-
pacity to accommodate shipment;

(3) Deliver the shipment in good
order and condition to the carrier, and
load, stow, trim, block, and/or brace
carload or truckload shipment (when
loaded by the contractor) on or in the
carrier’s conveyance as required by
carrier rules and regulations;

(4) Be responsible for any loss of and/
or damage to the goods—

(i) Occurring before delivery to the
carrier;

(ii) Resulting from improper packing
and marking; or

(iii) Resulting from improper load-
ing, stowing, trimming, blocking, and/
or bracing of the shipment, if loaded by
the contractor on or in the carrier’s
conveyance;

(5) Complete the Government bill of
lading supplied by the ordering agency
or, when a Government bill of lading is
not supplied, prepare a commercial bill
of lading or other transportation re-
ceipt. The bill of lading shall show—

(i) A description of the shipment in
terms of the governing freight classi-
fication or tariff (or Government rate
tender) under which lowest freight
rates are applicable;

(ii) The seals affixed to the convey-
ance with their serial numbers or other
identification;

(iii) Lengths and capacities of cars or
trucks ordered and furnished;

(iv) Other pertinent information re-
quired to effect prompt delivery to the
consignee, including name, delivery ad-
dress, postal address and ZIP code of
consignee, routing, etc.;

(v) Special instructions or annota-
tions requested by the ordering agency
for commercial bills of lading; e.g., (A)
to be converted to a Government bill of
lading, or (B) this shipment is the prop-
erty of, and the freight charges paid to
the carrier(s) will be reimbursed by, the
Government; and

(vi) The signature of the carrier’s
agent and the date the shipment is re-
ceived by the carrier; and
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(6) Distribute the copies of the bill of
lading, or other transportation re-
ceipts, as directed by the ordering
agency.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-29, F.o.b.
Origin, when the delivery term is f.o.b.
origin.

[48 FR 42424, Sept. 19, 1983, as amended at 53
FR 17859, May 18, 1988]

47.303-2 F.o.b. origin, contractor’'s fa-
cility.

(a) Explanation of delivery term. F.o.b.
origin, contractor’s facility means free of
expense to the Government delivered
on board the indicated type of convey-
ance of the carrier (or of the Govern-
ment if specified) at the designated fa-
cility, on the named street or highway,
in the city, county, and State from
which the shipment will be made.

(b) Contractor responsibilities. The con-
tractor’s responsibilities are the same
as those listed in 47.303-1(b).

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-30, F.o.b.
Origin, Contractor’s Facility, when the
delivery term is f.o.b. origin, contrac-
tor’s facility.

47.303-3 F.o.b. origin, freight allowed.

(a) Explanation of delivery term. F.o.b.
origin, freight allowed means—

(1) Free of expense to the Govern-
ment delivered—

(i) On board the indicated type or
conveyance of the carrier (or of the
Government, if specified) at a des-
ignated point in the city, county, and
State from which the shipments will be
made and from which line-haul trans-
portation service (as distinguished
from switching, local drayage, or other
terminal service) will begin;

(if) To, and placed on, the carrier’s
wharf (at shipside, within reach of the
ship’s loading tackle, when the ship-
ping point is within a port area having
water transportation service) or the
carrier’s freight station;

(iii) To a U.S. Postal Service facility;
or

(iv) If stated in the solicitation, to
any Government-designated point lo-
cated within the same city or commer-
cial zone as the f.0.b. origin point spec-

47.303-4

ified in the contract (commercial zones
are prescribed by the Interstate Com-
merce Commission at 49 CFR part
1048); and

(2) An allowance for freight, based on
applicable published tariff rates (or
Government rate tenders) between the
points specified in the contract, is de-
ducted from the contract price.

(b) Contractor responsibilities. The con-
tractor’s responsibilities are the same
as those listed in 47.303-1(b).

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-31, F.o.b.
Origin, Freight Allowed, when the de-
livery term is f.o.b. origin, freight al-
lowed.

[48 FR 42424, Sept. 19, 1983, as amended at 53
FR 17859, May 18, 1988]

47.303-4 F.o.b. origin, freight prepaid.

(a) Explanation of delivery term. F.o.b.
origin, freight prepaid means—

(1) Free of expense to the Govern-
ment delivered—

(i) On board the indicated type of
conveyance of the carrier (or of the
Government, if specified) at a des-
ignated point in the city, county, and
State from which the shipments will be
made and from which line-haul trans-
portation service (as distinguished
from switching, local drayage, or other
terminal service) will begin;

(if) To, and placed on, the carrier’s
wharf (at shipside, within reach of the
ship’s loading tackle, when the ship-
ping point is within a port area having
water transportation service) or the
carrier’s freight station;

(iii) To a U.S. Postal Service facility;
or

(iv) If stated in the solicitation, to
any Government-designated point lo-
cated within the same city or commer-
cial zone as the f.o0.b. origin point spec-
ified in the contract (commercial zones
are prescribed by the Interstate Com-
merce Commission at 49 CFR part
1048); and

(2) The cost of transportation, ulti-
mately the Government’s obligation, is
prepaid by the contractor to the point
specified in the contract.

(b) Contractor responsibilities. The con-
tractor’s responsibilities are the same
as those listed in 47.303-1(b), except
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that the contractor shall prepare com-
mercial bills of lading or other trans-
portation receipts and shall prepay all
freight charges to the extent specified
in the contract.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-32, F.o.b.
Origin, Freight Prepaid, when the de-
livery term is f.o.b. origin, freight pre-
paid.

[48 FR 42424, Sept. 19, 1983, as amended at 53
FR 17859, May 18, 1988]

47.303-5 F.o.b. origin, with differen-
tials.

(a) Explanation of delivery term. F.o.b.
origin, with differentials means—

(1) Free of expense to the Govern-
ment delivered—

(i) On board the indicated type of
conveyance of the carrier (or of the
Government, if specified) at a des-
ignated point in the city, county, and
State from which the shipments will be
made and from which line-haul trans-
portation service (as distinguished
from switching, local drayage, or other
terminal service) will begin;

(ii) To, and placed on, the carrier’s
wharf (at shipside, within reach of the
ship’s loading tackle, when the ship-
ping point is within a port area having
water transportation service) or the
carrier’s freight station;

(iii) To a U.S. Postal Service facility;
or

(iv) If stated in the solicitation, to
any Government-designated point lo-
cated within the same city or commer-
cial zone as the f.o.b. origin point spec-
ified in the contract (commercial zones
are prescribed by the Interstate Com-
merce Commission at 49 CFR part
1048); and

(2) Differentials for mode of transpor-
tation, type of vehicle, or place of de-
livery as indicated in contractor’s offer
may be added to the contract price.

(b) Contractor responsibilities. The con-
tractor’s responsibilities are the same
as those listed in 47.303-1(b).

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-33, F.o.b.
Origin, with Differentials, when it is
likely that offerors may include in
f.o.b. origin offers a contingency to
compensate for unfavorable routing
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conditions by the Government at the
time of shipment.

[48 FR 42424, Sept. 19, 1983, as amended at 53
FR 17859, May 18, 1988]

47.303-6 F.o.b. destination.

(a) Explanation of delivery term. F.o.b.
destination means—

(1) Free of expense to the Govern-
ment delivered, on board the carrier’s
conveyance, at a specified delivery
point where the consignee’s facility
(plant, warehouse, store, lot, or other
location to which shipment can be
made) is located; and

(2) Supplies shall be delivered to the
destination consignee’s wharf (if des-
tination is a port city and supplies are
for export), warehouse unloading plat-
form, or receiving dock, at the expense
of the contractor. The Government
shall not be liable for any delivery,
storage, demurrage, accessorial, or
other charges involved before the ac-
tual delivery (or constructive placement
as defined in carrier tariffs) of the sup-
plies to the destination, unless such
charges are caused by an act or order
of the Government acting in its con-
tractual capacity. If rail carrier is
used, supplies shall be delivered to the
specified unloading platform of the
consignee. If motor carrier (including
“‘piggyback’’) is used, supplies shall be
delivered to truck tailgate at the un-
loading platform of the consignee, ex-
cept when the supplies delivered meet
the requirements of Item 568 of the Na-
tional Motor Freight Classification for
“heavy or bulky freight.”” When sup-
plies meeting the requirements of the
referenced Item 568 are delivered, un-
loading (including movement to the
tailgate) shall be performed by the con-
signee, with assistance from the truck
driver, if requested. If the contractor
uses rail carrier or freight forwarder
for less than carload shipments, the
contractor shall ensure that the carrier
will furnish tailgate delivery when re-
quired, if transfer to truck is required
to complete delivery to consignee.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(ii) In the absence of specifications,
prepare the shipment in conformance
with carrier requirements;
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(2) Prepare and distribute commer-
cial bills of lading;

(3) Deliver the shipment in good
order and condition to the point of de-
livery specified in the contract;

(4) Be responsible for any loss of and/
or damage to the goods occurring be-
fore receipt of the shipment by the con-
signee at the delivery point specified in
the contract;

(5) Furnish a delivery schedule and
designate the mode of delivering car-
rier; and

(6) Pay and bear all charges to the
specified point of delivery.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-34, F.o.b.
Destination, when the delivery term is
f.o0.b. destination.

[48 FR 42424 Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990]

47.303-7 F.o.b. destination, within con-
signee’s premises.

(a) Explanation of delivery term. F.o.b.
destination, within consignee’s premises
means free of expense to the Govern-
ment delivered and laid down within
the doors of the consignee’s premises,
including delivery to specific rooms
within a building if so specified.

(b) Contractor responsibilities. The con-
tractor’s responsibilities are the same
as those listed in 47.303-6(b).

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-35, F.o.b.
Destination, within Consignee’s Prem-
ises, when the delivery term is f.o.b.
destination, within consignee’s prem-
ises.

47.303-8 F.a.s. vessel, port of shipment.

(a) Explanation of delivery term. F.a.s.
vessel, port of shipment means free of ex-
pense to the Government delivered
alongside the ocean vessel and within
reach of its loading tackle at the speci-
fied port of shipment.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(if) In the absence of specifications,
prepare the shipment for ocean trans-
portation in conformance with carrier
requirements to protect the goods and

47.303-9

to ensure assessment of the lowest ap-
plicable transportation charge;

(2) (i) Deliver the shipment in good
order and condition alongside the
ocean vessel and within reach of its
loading tackle, at the point of delivery
and on the date or within the period
specified in the contract; and

(if) Pay and bear all applicable
charges, including transportation
costs, wharfage, handling, and heavy
lift charges, if necessary, up to this
point;

(3) Provide a clean dock or ship’s re-
ceipt;

(4) Be responsible for any loss of and/
or damage to the goods occurring be-
fore delivery of the shipment to the
point specified in the contract; and

(5) At the Government’s request and
expense, assist in obtaining the docu-
ments required for (i) exportation or
(ii) importation at destination.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-36, F.a.s.
Vessel, Port of Shipment, when the de-
livery term is f.a.s. vessel, port of ship-
ment.

47.303-9 F.o.b. vessel,
ment.

port of ship-

(a) Explanation of delivery term. F.o.b.
vessel, port shipment means free of ex-
pense to the Government loaded,
stowed, and trimmed on board the
ocean vessel at the specified port of
shipment.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(ii) In the absence of specifications,
prepare the shipment for ocean trans-
portation in conformance with carrier
requirements to protect the goods and
to ensure assessment of the lowest ap-
plicable transportation charge;

(2) (i) Deliver the shipment on board
the ocean vessel in good order and con-
dition on the date or within the period
fixed; and

(ii) Pay and bear all charges incurred
in placing the shipment actually on
board;

(3) Provide a clean ship’s receipt or
on-board ocean bill of lading;
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(4) Be responsible for any loss of and/
or damage to the goods occurring be-
fore delivery of the shipment on board
the ocean vessel; and

(5) At the Government’s request and
expense, assist in obtaining the docu-
ments required for (i) exportation or
(ii) importation at destination.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-37, F.o.b.
Vessel, Port of Shipment, when the de-
livery term is f.0.b. vessel, port of ship-
ment.

47.303-10 F.o.b. inland carrier, point
of exportation.

(a) Explanation of delivery term. F.o.b.
inland carrier, point of exportation
means free of expense to the Govern-
ment, on board the conveyance of the
inland carrier, delivered to the speci-
fied point of exportation.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(ii) In the absence of specifications,
prepare the shipment for ocean trans-
portation in conformance with carrier
requirements to protect the goods and
to ensure assessment of the lowest ap-
plicable transportation charge;

(2) Prepare and distribute commer-
cial bills of lading;

(3) (i) Deliver the shipment in good
order and condition in or on the con-
veyance of the carrier on the date or
within the period specified; and

(if) Pay and bear all applicable
charges, including transportation
costs, to the point of delivery specified
in the contract;

(4) Be responsible for any loss of and/
or damage to the goods occurring be-
fore delivery of the shipment to the
point of delivery specified in the con-
tract; and

(5) At the Government’s request and
expense, assist in obtaining the docu-
ments required for (i) exportation or
(i) importation at destination.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-38, F.o.b.
Inland Carrier, Point of Exportation,
when the delivery term is f.o.b. inland
carrier, point of exportation.
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47.303-11 F.o.b. inland point, country
of importation.

(a) Explanation of delivery term. F.o.b.
inland point, country of importation
means free of expense to the Govern-
ment, on board the indicated type of
conveyance of the carrier, delivered to
the specified inland point where the
consignee’s facility is located.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(if) In the absence of specifications,
prepare the shipment for ocean trans-
portation in conformance with carrier
requirements to protect the goods;

(2) (i) Deliver, in or on the inland car-
rier’s conveyance, the shipment in
good order and condition to the speci-
fied inland point where the consignee’s
facility is located;

(ii) Pay and bear all applicable
charges incurred up to the point of de-
livery, including transportation costs;
export, import, or other fees or taxes;
costs of landing; wharfage costs; cus-
toms duties and costs of certificates of
origin; consular invoices; and other
documents that may be required for
importation; and

(3) Be responsible for any loss of and/
or damage to the goods until their ar-
rival on or in the carrier’s conveyance
at the specified inland point.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-39, F.o.b.
Inland Point, Country of Importation,
when the delivery term is f.0.b. inland
point, country of importation.

47.303-12 Ex dock, pier, or warehouse,
port of importation.

(a) Explanation of delivery term. Ex
dock, pier, or warehouse, port of importa-
tion means free of expense to the Gov-
ernment delivered on the designated
dock or pier or in the warehouse at the
specified port of importation.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(ii) In the absence of specifications,
prepare the shipment for ocean trans-
portation in conformance with carrier
requirements to protect the goods;
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(2) (i) Deliver shipment in good order
and condition; and

(if) Pay and bear all charges up to
the point of delivery specified in the
contract, including transportation
costs; export, import, or other fees or
taxes; costs of wharfage and landing, if
any; customs duties; and costs of cer-
tificates of origin, consular invoices, or
other documents that may be required
for exportation or importation; and

(3) Be responsible for any loss of and/
or damage to the goods occurring be-
fore delivery of the shipment to the
point of delivery specified in the con-
tract.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-40, Ex
Dock, Pier, or Warehouse, Port of Im-
portation, when the delivery term is ex
dock, pier, or warehouse, port of impor-
tation.

47.303-13 C.& f. destination.

(a) Explanation of delivery term. C.& f.
destination means free of expense to the
Government delivered on board the
ocean vessel to the specified point of
destination, with the cost of transpor-
tation paid by the contractor.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(if) In the absence of specifications,
prepare the shipment for ocean trans-
portation in conformance with carrier
requirements;

(2) (i) Deliver the shipment in good
order and condition; and

(if) Pay and bear all applicable
charges to the point of destination
specified in the contract, including
transportation costs and export taxes
or other fees or charges levied because
of exportation;

(3) Obtain and dispatch promptly to
the Government clean on-board ocean
bills of lading to the specified point of
destination;

(4) Be responsible for any loss of and/
or damage to the goods occurring be-
fore delivery; and

(5) At the Government’s request and
expense, provide certificates of origin,
consular invoices, or any other docu-
ments issued in the country of origin
or of shipment, or both, that may be

47.303-15

required for importation into the coun-
try of destination.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-41, C.&f.
Destination, when the delivery term is
c.& f. destination.

47.303-14 C.i.f. destination.

(a) Explanation of delivery term. C.i.f.
destination means free of expense to the
Government delivered on board the
ocean vessel to the specified point of
destination, with the cost of transpor-
tation and marine insurance paid by
the contractor.

(b) Contractor responsibilities. The con-
tractor’s responsibilities are the same
as those listed in 47.303-13(b), except
that, in addition, the contractor shall
obtain and dispatch to the Government
an insurance policy or certificate pro-
viding the amount and extent of ma-
rine insurance coverage specified in the
contract or agreed upon by the Govern-
ment contracting officer.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-42, C.i.f.
Destination, when the delivery term is
c.i.f. destination.

47.303-15 F.o.b. designated air car-
rier’'s terminal, point of exportation.

(a) Explanation of delivery term. F.o.b.
designated air carrier’s terminal, point of
exportation means free of expense to the
Government loaded aboard the aircraft,
or delivered to the custody of the air
carrier (if only the air carrier performs
the loading), at the air carrier’s termi-
nal specified in the contract.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(ii) In the absence of specifications,
prepare the shipment for air transpor-
tation in conformance with carrier re-
quirements to protect the goods and to
ensure assessment of the lowest appli-
cable transportation charge;

(2) (i) Deliver the shipment in good
order and condition into the convey-
ance of the carrier, or to the custody of
the carrier (if only the carrier performs
the loading), at the point of delivery
and on the date or within the period
specified in the contract; and
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(if) Pay and bear all
charges up to this point;

(3) Provide a clean Government bill
of lading and/or air wayhbill;

(4) Be responsible for any loss of and/
or damage to the goods occurring be-
fore delivery of the goods to the point
specified in the contract; and

(5) At the Government’s request and
expense, assist in obtaining the docu-
ments required for the purpose of ex-
portation.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-43, F.o.b.
Designated Air Carrier’s Terminal,
Point of Exportation, when the deliv-
ery term is f.o.b. designated air car-
rier’s terminal, point of exportation.

applicable

47.303-16 F.o.b. designated air car-
rier's terminal, point of importa-
tion.

(a) Explanation of delivery term. F.o.b.
designated air carrier’s terminal, point of
importation means free of expense to
the Government delivered to the air
carrier’s terminal at the point of im-
portation specified in the contract.

(b) Contractor responsibilities. The con-
tractor shall—

(1) (i) Pack and mark the shipment to
comply with contract specifications; or

(if) In the absence of specifications,
prepare the shipment for air transpor-
tation in conformance with carrier re-
quirements to protect the goods;

(2) Prepare and distribute bills of lad-
ing or air wayhbills;

(3) (i) Deliver the shipment in good
order and condition to the point of de-
livery specified in the contract; and

(ii) Pay and bear all charges incurred
up to the point of delivery specified in
the contract, including transportation
costs; export, import, or other fees or
taxes; cost of landing, if any; customs
duties; and costs of certificates of ori-
gin, consular invoices, or other docu-
ments that may be required for expor-
tation or importation; and

(4) Be responsible for any loss of and/
or damage to the goods until delivery
of the goods to the Government at the
designated air carrier’s terminal.

(c) Contract clause. The contracting
officer shall insert in solicitations and
contracts the clause at 52.247-44, F.o.b.
Designated Air Carrier’s Terminal,
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Point of Importation, when the deliv-
ery term is f.o.b. designated air car-
rier’s terminal, point of importation.

47.303-17 Contractor-prepaid commer-
cial bills of lading, small package
shipments.

(a) If it is advantageous to the Gov-
ernment, the contracting officer may
authorize the contractor to ship sup-
plies, which have been acquired f.o.b.
origin, to domestic destinations, in-
cluding DOD air and water terminals,
by common carriers on commercial
bills of lading. Such shipments shall
not exceed 150 pounds by commercial
air or 1,000 pounds by other commercial
carriers and shall not have a security
classification.

(b) The contracting officer may au-
thorize the shipments under paragraph
(a) of this subsection to be consolidated
with the contractor’s own prepaid ship-
ments for delivery to one or more des-
tinations, if all appropriate f.o.b. origin
shipments under one or more Govern-
ment contracts have been consolidated
initially. The contractor may be au-
thorized to consolidate less-than-car-
load or less-than-truckload Govern-
ment shipments with its own ship-
ments so that the Government can
take advantage of lower carload or
truckload freight costs. The Govern-
ment shall assume its pro rata share of
the combined shipment cost. Agency
transportation personnel shall evaluate
overall transportation costs before au-
thorizing any movement to ensure sav-
ings to the Government consistent
with other contract and traffic man-
agement considerations. When consoli-
dation is authorized, a copy of the com-
mercial bill of lading shall be mailed
promptly to each consignee.

(c) Shipments under prepaid commer-
cial bills of lading, as authorized in
paragraph (a) of this subsection, do not
require a contract modification. Unless
otherwise provided in the contract, the
supplies move for the account of, and
at the risk of, the Government. The
supplies become Government property
when loaded on the carrier’s equipment
and the contractor has obtained the
carrier’s receipt. The contractor pays
the transportation charges and is reim-
bursed by the Government. Loss or
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damage claims shall be processed in ac-
cordance with agency regulations.

(d) The contractor’s invoice for reim-
bursement by the Government shall
show the prepaid transportation
charges as agreed (see paragraph (b) of
this subsection), as a separate item for
each individual shipment. The contrac-
tor shall support the transportation
charges with a copy of the carrier’s
receipted freight bill or other evidence
of receipt, except as follows:

(1) A Government agency may deter-
mine that receipted freight bills or
other evidence of receipt are not re-
quired for transportation charges of
$100 or less.

(2) A Government agency may pay an
invoiced but unsupported transpor-
tation charge of $250 or less per trans-
action (i.e., purchase, invoice, or aggre-
gate billing or payment for multiple
purchases), if—

(i) The contractor cannot reasonably
provide a receipted freight bill; and

(ii) The agency has determined that
the charges are reasonable. Determina-
tion of reasonableness may be based
on—

(A) Past experience (authenticated
transportation charges for similar
shipments);

(B) Rate checks;

(C) Copies of previous freight bills
submitted by the contractor; or

(D) Other information submitted by
the contractor to substantiate the
amount claimed.

(3) Receipted freight bills in support
of invoiced transportation charges of
$100 or less are not required for reim-
bursement by the Government, if—

(i) The underlying contract specifies
retention by the contractor of all
records for at least 3 years after final
payment under the contract; and

(ii) The contractor agrees to furnish
evidence of payment when requested by
the Government.

(e) Shipments and invoices shall not
be split to reduce transportation
charges to $100 or less per transaction
as a means of avoiding the required
documented support for the charges.
See paragraph (d)(2) of this subsection
for unsupported transportation charges
of $250 or less.

(f) The contracting officer shall in-
sert the clause at 52.247-65, F.o.b. Ori-

47.304-1
gin, Prepaid Freight-Small Package
Shipments, in solicitations and con-

tracts when f.o.b. origin shipments are
to be made.

[55 FR 52796, Dec. 21, 1990, as amended at 62
FR 237, Jan. 2, 1997; 62 FR 64936, Dec. 9, 1997]

47.304 Determination of
terms.

delivery

47.304-1 General.

(a) The contracting officer shall de-
termine f.o.b. terms generally on the
basis of overall costs, giving due con-
sideration to the criteria given in
47.304.

(b) Solicitations shall specify wheth-
er offerors must submit offers f.o.b. ori-
gin, f.o.b. destination, or both; or
whether offerors may choose the basis
on which they make an offer. The con-
tracting officer shall consider the most
advantageous delivery point, such as
(1) f.o.b. origin, carrier’s equipment,
wharf, or specified freight station near
contractor’s plant; or (2) f.o.b. destina-
tion.

() In determining whether f.o.b. ori-
gin or f.0.b. destination is more advan-
tageous to the Government, the con-
tracting officer shall consider the
availability of lower freight rates (Gov-
ernment rate tenders) to the Govern-
ment for f.o.b. origin acquisitions.
F.o.b. origin contracts also present
other desirable traffic management
features, in that they—

(1) Permit use of transit privileges
(see 47.305-13);

(2) Permit diversions to new destina-
tions without price adjustment for
transportation (see 47.305-11);

(3) Facilitate use of special routings
or types of equipment (e.g., circuitous
routing or oversize shipments) (see
47.305-14);

(4) Facilitate, if necessary, use of pre-
mium cost transportation and permit
Government-controlled transportation;

(5) Permit negotiations for reduced
freight rates (see 47.104-1(b)); and

(6) Permit use of small shipment con-
solidation stations.

(d) When destinations are tentative
or unknown, the solicitation shall be
f.o.b. origin only (see 47.305-5).

(e) When the size or quantity of sup-
plies with confidential or higher secu-
rity classification requires commercial

881



47.304-2

transportation services, the contract-
ing officer shall generally specify f.o.b.
origin acquisitions.

(f) When acceptance must be at des-
tination, solicitation shall be on an
f.o.b. destination only basis.

(g) Following are examples of situa-
tions when solicitations shall normally
be on an f.o.b. destination only basis
because it is advantageous to the Gov-
ernment (see 47.305-4):

(1) Bulk supplies, such as coal, that
require other than Government-owned
or operated handling, storage, and
loading facilities, are destined for ship-
ment outside the continental United
States.

(2) Steel or other bulk construction
products are destined for shipment out-
side the continental United States.

(3) Supplies consist of forest products
such as lumber.

(4) Perishable or medical supplies are
subject to in-transit deterioration.

(5) Evaluation of f.o.b. origin offers is
anticipated to result in increased ad-
ministrative lead time or administra-
tive cost that would outweigh the po-
tential advantages of an f.o.b. origin
determination.

47.304-2 Shipments within CONUS.

(a) Solicitations shall provide that
offers may be submitted on the basis of
either or both f.o.b origin and f.o.b.
destination and that they will be eval-
uated on the basis of the lowest overall
cost to the Government.

(b) When sufficient reasons exist not
to follow this policy, the contract file
shall be documented to include the rea-
sons.

47.304-3 Shipments from CONUS for
overseas delivery.

(@) When Government acquisitions
involve shipments from CONUS to
overseas destinations, delivery f.o.b.
origin may afford not only the econo-
mies of lower freight rates available to
the Government within the United
States, but also flexibility for selection
of (1) the port of export and (2) the
ocean transportation providing the
lowest overall cost to the Government.

(b)(1) Unless there are valid reasons
to the contrary (see 47.304-5), acquisi-
tion of supplies originating within
CONUS for ultimate delivery to des-

48 CFR Ch. 1 (10-1-98 Edition)

tinations outside CONUS shall be made
on the basis of f.o.b. origin. This policy
applies to supplies and equipment to be
shipped either directly to a port area
for export or to a storage or holding
area for subsequent forwarding to a
port area for export.

(2) Justification for the solicitation
of offers on other than an f.0.b. origin
basis shall be recorded and the con-
tract file documented accordingly.

(c) Export cargo involves consider-
ations of operational and cost factors
from the point of origin within CONUS
to the overseas port destination. The
lowest cost of shipping can be deter-
mined only by evaluating and compar-
ing the various prospective landed
costs (including inland, terminal, and
ocean costs). Also, agencies may have
export licensing privileges for ship-
ments to foreign destinations. The con-
tracting officer shall obtain advice
from the transportation officer to en-
sure full use of these privileges.

47.304-4 Shipments
side CONUS.

(a) Unless there are valid reasons to
the contrary (see 47.304-5), acquisition
of supplies originating outside CONUS
for ultimate delivery to destinations
within CONUS or elsewhere, regardless
of the quantity of the shipments, shall
be on the basis of f.o.b. origin or f.o.b.
destination, whichever is more advan-
tageous to the Government.

(b) The contracting officer shall re-
quest the advice of the transportation
officer to determine the most appro-
priate place of delivery to be specified
in acquisition documents, giving full
consideration to the possible use of
Government transportation facilities,
reduced rates available, special licens-
ing or custom requirements, and avail-
ability of U.S.-flag shipping services
between the points involved (see sub-
part 47.5).

originating out-

47.304-5 Exceptions.

(@) Unusual conditions or cir-
cumstances may require the use of
terms other than f.o.b. origin or f.0.b.
destination. Such conditions or cir-
cumstances include, but are not lim-
ited to—

(1) Transportation disabilities at ori-
gin or destination;
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(2) Mode of transportation required;

(3) Availability of Government or
commercial loading, unloading, or
transshipment facilities;

(4) Characteristics of the supplies;

(5) Trade customs related to certain
supplies;

(6) Origins or destinations in Alaska
and Hawaii; and

(7) Program requirements.

(b) Contracting officers shall obtain
assistance from transportation officers
before issuing solicitations when un-
usual conditions or circumstances exist
that relate to f.o.b. terms.

47.305 Solicitation provisions, contract
clauses, and transportation factors.

(a) The contracting officer shall co-
ordinate transportation factors with
the transportation office during the
planning, solicitation, and award
phases of the acquisition process (see
47.105).

(b) To the extent feasible, activities
shall schedule deliveries to effect sav-
ings in transportation costs, and con-
comitant reductions in energy con-
sumption by carriers (see 47.305-7 and
47.305-8 for specific possibilities).

47.305-1 Solicitation requirements.

When the acquisition of supplies is on
f.o.b. origin or f.o.b. destination deliv-
ery terms, the contracting officer shall
include in solicitations a requirement
that the offeror furnish the Govern-
ment as much of the following data as
is applicable to the particular acquisi-
tion:

(a) Modes of transportation and, if
rail transportation is used, names of
rail carriers serving the offeror’s facil-
ity.

(b) The number of railroad cars,
motor trucks, or other conveyances
that can be loaded per day.

(c) Type of packaging; e.g., box, car-
ton, crate, drum, bundle, skids, and
when applicable, package number from
the governing freight classification.

(d) Number of units packed in one
container.

(e) Guaranteed maximum shipping
weight; cubic measurement; and
length, width, and height of each con-
tainer.

(f) Minimum size of each shipment.

47.305-3

(g) Number of containers or units
that can be loaded in a car, truck, or
other conveyance of the size normally
used (specify type and size) for the
commodity.

(h) Description of material in terms
of the governing freight classification
or tariff (or Government rate tender)
under which lowest freight rates are
applicable.

(i) Benefits available to the Govern-
ment under transit arrangements made
by the offeror.

(J) Other requirements as stated
under specific section headings.

47.305-2 Solicitations f.0.b. origin and
f.o.b. destination—lowest overall
cost.

(a) Solicitations, when appropriate,
shall specify that offers may be f.o.b.
origin, f.o.b. destination, or both; and
that they will be evaluated on the basis
of the lowest overall cost to the Gov-
ernment.

(b) When offers are solicited on the
basis of both f.o.b. origin and f.o.b. des-
tination, the contracting officer shall
insert in solicitations the provision at
52.247-45, F.o.b. Origin and/or F.o.b.
Destination Evaluation.

47.305-3 F.o.b. origin solicitations.

When preparing f.o.b. origin solicita-
tions, the contracting officer shall
refer to 47.303, where f.0.b. origin
clauses relating to standard delivery
terms are prescribed, and to 42.1404-2,
where the use of bills of lading, parcel
post, and indicia mail is prescribed.
Supply solicitations that will or may
result in f.o.b. origin contracts shall
also contain requirements, informa-
tion, provisions, and clauses concern-
ing the following items:

(a) Delivery in carload or truckload
lots f.o.b. carrier’s equipment, wharf,
or freight station.

(b) The requirement that the offeror
furnish the following information with
the offer:

(1) Location of the offeror’s actual
shipping point(s) (street address, city,
State, and ZIP code) from which sup-
plies will be delivered to the Govern-
ment.

(2) Whether the offeror’s shipping
point has a private railroad siding, and
the name of the rail carrier serving it.
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(3) When the offeror’s shipping point
does not have a private siding, the
names and addresses of the nearest
public rail siding and of the carrier
serving it. (This will enable transpor-
tation officers, when issuing routing
instructions, to select the mode of
transportation that will provide the re-
quired service at the lowest possible
overall cost.)

(4)(i) The quantity of supplies to be
shipped from each shipping point.

(ii) The contracting officer shall in-
sert in f.o.b. origin solicitations the
provision at 52.247-46, Shipping Point(s)
Used in Evaluation of F.o.b. Origin Of-
fers, when price evaluation for ship-
ments from various shipping points is
contemplated.

(c) When delivery is f.o.b. origin, con-
tractor’s facility, and the designated fa-
cility is not covered by the line-haul
transportation rate, the charges re-
quired to deliver the shipment to the
point where the line-haul rate is appli-
cable.

(d) When delivery is f.o.b. origin,
freight allowed, the basis on which
transportation charges will be allowed,
including the origin and destination
from and to which transportation
charges will be allowed.

(e) If f.o.b. origin offers only are de-
sired, a statement that offers submit-
ted on any other basis will be rejected
as nonresponsive.

(f)(1) The methods of transportation
used in evaluating offers. The Govern-
ment normally uses land transpor-
tation by regulated common carriers
between points in the 48 contiguous
United States and the District of Co-
lumbia.

(2) The contracting officer shall in-
sert the provision at 52.247-47, Evalua-
tion—F.o.b. Origin, in solicitations
that require prices f.0.b. origin for the
purpose of establishing the basis on
which offers will be evaluated.

(9)(1) When it is believed that pro-
spective contractors are likely to in-
clude in f.o.b. origin offers a contin-
gency to compensate for what may be
an unfavorable routing condition by
the Government at the time of ship-
ment, the contracting officer may per-
mit prospective contractors to state in
offers a reimbursable differential that
represents the cost of bringing the sup-
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plies to any f.o.b. origin place of deliv-
ery specified by the Government at the
time of shipment (see the clause at
52.247-33, F.o.b. Origin, with Differen-
tials).

(2) Following are situations that
might impose on the contractor a sub-
stantial cost above at plant or commer-
cial shipping point prices because of
Government-required routings:

(i) The loading nature of the supplies;
e.g., wheeled vehicles.

(ii) The different methods of ship-
ment specified by the Government;
e.g., towaway, driveaway, tri-level ve-
hicle, or rail car, that may increase the
contractor’s cost in varying amounts
for bringing the supplies to, or loading
and bracing the supplies at, the speci-
fied place of delivery.

(iii) The contractor’s f.o.b. origin
shipping point is a port city served by
United States inland, coastwise, or
intercoastal water transportation, and
the contractor would incur additional
costs to make delivery f.o.b. a wharf in
that city to accommodate water rout-
ing specified by the Government.

(iv) The contractor’s plant does not
have a private rail siding and in order
to ship by Government-specified rail
routing, the contractor would be re-
quired to deliver the supplies to a pub-
lic siding or freight terminal and to
load, brace, and install dunnage in rail
cars.

[48 FR 42424, Sept. 19, 1986, as amended at 51
FR 31426, Sept. 3, 1986]

47.305-4 F.o.b.
tions.

destination solicita-

(a) When preparing f.o.b destination
solicitations, the contracting officer
shall refer to 47.303 for the prescription
of f.o.b. destination clauses relating to
standard delivery terms.

(b) If f.0.b. destination only offers are
desired, the solicitation shall state
that offers submitted on a basis other
than f.o.b. destination will be rejected
as nonresponsive.

(c) When supplies will or may be pur-
chased f.0.b. destination but inspection
and acceptance will be at origin, the
contracting officer shall insert in so-
licitations and contracts the clause at
52.247-48, F.o.b. Destination—Evidence
of Shipment.
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47.305-5 Destination unknown.

(a)(1) When destinations are un-
known, solicitations shall be f.0.b. ori-
gin only.

(2) The contracting officer shall in-
clude in the contract file justifications
for such solicitations.

(b)(1) When the exact destination of
the supplies to be acquired is not
known, but the general location of the
users can be reasonably established,
the acquiring activity shall designate
tentative destinations for the purpose
of computing transportation costs,
showing estimated quantities for each
tentative destination.

(2) The contracting officer shall in-
sert in solicitations the provision at
52.247-49, Destination Unknown, when
destinations are tentative and only for
the purpose of evaluating offers.

(3) If it is necessary to control subse-
quent shipping weights, the solicita-
tion shall state that subsequent ship-
ments shall be made in carloads or
truckloads (see the clause at 52.247-59,
F.o.b. Origin—Carload and Truckload
Shipments).

(©)(1) When exact destinations are
not known and it is impracticable to
establish tentative or general delivery
places for the purpose of evaluating
transportation costs, the contracting
officer shall insert in solicitations the
provision at 52.247-50, No Evaluation of
Transportation Costs.

(2) The solicitation shall also state
that the transportation costs of subse-
quent shipments must be controlled
(see, for example, the clause at 52.247-
61, F.o.b. Origin—Minimum Size of
Shipments).

47.305-6 Shipments to ports and air
terminals.

(a) When supplies are acquired on the
basis of the delivery terms in 47.303-8
through 47.303-16, the solicitation shall
include a requirement that the offeror
furnish the Government the following
information:

(1) When the delivery term is f.a.s.
vessel, port of shipment, f.0.b. vessel, port
of shipment, or f.o.b. inland carrier, point
of exportation, the required data shall
include—

(i) A delivery schedule in number of
units and/or long or short tons;

47.305-6

(if) Maximum quantities available
per shipment;

(iii) The quantity that can be made
available for loading to vessel per run-
ning day of 24 hours (if acquisition in-
volves a commodity to be shipped in
bulk);

(iv) The minimum leadtime required
to make supplies available for loading
to vessel; and

(v) The port and pier or other des-
ignation and, when applicable, the
maximum draft of vessel (in feet) that
can be accommodated.

(2) When the delivery term is f.o.b. in-
land point, country of importation or
f.o.b. designated air carrier’s terminal,
point of importation, the required data
shall include—

(i) A delivery schedule in number of
units and/or long or short tons;

(i) Maximum quantities available
per shipment; and

(iii) Other data appropriate to ship-
ment by air carrier.

(3) When the delivery term is ex dock,
pier, or warehouse, port of importation or
c.& f. destination, the required data
shall include—

(i) A delivery schedule in number of
units and/or long or short tons;

(i) Maximum quantities available
per shipment; and

(iii) The number of containers or
units that can be loaded in a car,
truck, or other conveyance of the size
normally used (specify type and size)
for the commodity.

(4) When the delivery term is c.i.f.
destination, the required data shall in-
clude—

(i) The same as specified in 47.305-
6(a)(3); and

(ii) The amount and type of marine
insurance coverage; e.g., whether the
coverage is With Average or Free of Par-
ticular Average and whether it covers
any special risks or excludes any of the
usual risks associated with the specific
commodity involved.

(5) When the delivery term is f.o.b.
designated air carrier’s terminal, point of
exportation, the required data shall in-
clude—

(i) A delivery schedule in number of
units, type of package, and individual
weight and dimensions of each pack-
age;
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(i) Minimum leadtime required to
make supplies available for loading
into aircraft;

(iii) Name of airport and location to
which shipment will be delivered; and

(iv) Other data appropriate to ship-
ment by air carrier.

(b) When supplies are acquired for
known destinations outside CONUS
and originate within CONUS, the con-
tracting officer shall, for transpor-
tation evaluation purposes, note in the
solicitation the CONUS port of loading
or point of exit (aerial or water) and
the water port of debarkation that
serves the overseas destination.

(c) The contracting officer may also,
for evaluation purposes, list in the so-
licitation other CONUS ports that
meet the eligibility criteria compatible
with the nature and quantity of the
supplies, their destination, type of car-
rier required, and specified overseas de-
livery dates. This permits offerors that
are geographically remote from the
port that normally serves the overseas
destination to be competitive as far as
transportation costs are concerned.

(d) Unless logistics requirements
limit the ports of loading to the ports
listed in the solicitation, the solicita-
tion shall state that—

(1) Offerors may nominate additional
ports (including ports in Alaska and
Hawaii) more favorably located to
their shipping points; and

(2) These ports will be considered in
the evaluation of offers if they possess
all requisite capabilities of the listed
ports in relation to the supplies being
acquired.

(e) When supplies are to be exported
through CONUS ports and offers are so-
licited on an f.o.b. origin or f.o.b. des-
tination basis, the contracting officer
shall insert in solicitations the provi-
sion at 52.247-51, Evaluation of Export
Offers. The contracting officer shall
use the provision with its—

(1) Alternate |, when the CONUS
ports of export are DOD water termi-
nals;

(2) Alternate I, when offers are solic-
ited on an f.o.b. origin only basis; or

(3) Alternate Ill, when offers are so-
licited on an f.o.b. destination only
basis.

()(1) When the supplies are to move
in the Defense Transportation System
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(DTS) (see 47.301-3), the contract shall
specify that—

(i) A Transportation Control Move-
ment Document (TCMD) must be dis-
patched to the appropriate DOD air or
water clearance authority in accord-
ance with MILSTAMP procedures for
all shipments consigned to DOD air or
water terminal transshipment points;
and

(ii) An Export Release must be ob-
tained for supplies to be transshipped
via a water port of loading to overseas
destinations, except for shipments for
which an Export Release is not re-
quired, generally shipments of Iless
than 10,000 pounds, (see paragraph
202024 of the Defense Traffic Manage-
ment Regulation (AR 55-355, NAVSUP
4600.70, MCO 4600.14A, AFM 75-2, DLAR
4500.3).

(2) When shipments will be consigned
to DOD air or water terminal trans-
shipment points, the contracting offi-
cer shall insert in solicitations and
contracts the clause at 52.247-52, Clear-
ance and Documentation Require-
ments—Shipments to DOD Air or
Water Terminal Transshipment Points.

(9) When a contract will not generate
any shipments that require an Export
Release, only the DOD CONUS ports
that serve the overseas destination
shall be listed in the solicitation (see
MILSTAMP at 47.301-3), except that
the responsible contracting officer may
limit the water ports listed when such
limitation is considered necessary to
meet delivery or other requirements.

(h) The award shall specify the
United States ports of loading that af-
ford the lowest overall cost to the over-
seas destination.

(i) When supplies will be from origins
outside CONUS to destinations either
within or outside CONUS, the contract-
ing officer shall use the appropriate
f.o.b. term and include evaluation-of-
offers information.

() In furtherance of the Cargo Pref-
erence Act of 1954 (46 U.S.C. 1241(b)), to
encourage and foster the American
Merchant Marine, the port of delivery
of supplies originating outside the
United States and shipped by ocean
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vessel shall be based on the availabil-
ity of United States-flag vessels be-
tween the ports involved, unless the ac-
quiring activity has given other spe-
cific instructions. (See subpart 47.5—
Ocean Transportation by U.S.-Flag
Vessels.)

(k) For application of the Fly Amer-
ica Act to the transportation of sup-
plies and personnel when the Govern-
ment is responsible for the transpor-
tation costs, see subpart 47.4—Air
Transportation by U.S.-Flag Carriers.

() Military and civilian agencies
shall obtain assistance from transpor-
tation offices in connection with all ex-
port shipments (see 47.105).

[48 FR 42424, Sept. 19, 1983, as amended at 59
FR 11383, Mar. 10, 1994]

47.305-7 Quantity analysis, direct de-
livery, and reduction of
crosshauling and backhauling.

(a) Quantity analysis. (1) The requir-
ing activity shall consider the acquisi-
tion of carload or truckload quantities.

(2) When additional quantities of the
supplies being acquired can be trans-
ported at lower unit transportation
costs or with a relatively small in-
crease in total transportation costs,
with no impairment to the program
schedule, the contracting officer shall
ascertain from the requiring activity
whether there is a known requirement
for additional quantities. This may be
the case, for example, when the addi-
tional quantity could profitably be
stored by the activity for future use, or
could be distributed advantageously to
several using activities on the same
transportation route or in the same
geographical area.

(b) Direct delivery. When it is the
usual practice of a requiring activity
to acquire supplies in large quantities
for shipment to a central point and
subsequent distribution to using activi-
ties, as needed, consideration shall be
given, if sufficient quantities are in-
volved to warrant scheduling direct de-
livery, to the feasibility of providing
for direct delivery from the contractor
to the using activity, thereby reducing
the cost of transportation and han-
dling.

(c) Crosshauling and backhauling. The
contracting officer shall select dis-
tribution and transshipment facilities

47.305-9

intermediate to origins and ultimate
destinations to reduce crosshauling
and backhauling; i.e., the transpor-
tation of personal property of the same
kind in opposite directions or the re-
turn of the property to or through
areas previously traversed in shipment.

47.305-8 Consolidation of small ship-
ments and the use of stopoff privi-
leges.

(a) Consolidation of small shipments.
Consolidation of small shipments into
larger lots frequently results in lower
transportation costs. Therefore, the
contracting officer, after consultation
with the transportation office and the
activity requiring the supplies, may re-
vise the delivery schedules to provide
for deliveries in larger quantities.

(b) Stopping for partial unloading.
When feasible, schedules for delivery of
supplies to multiple destinations shall
be consolidated and the stopoff privi-
leges permitted under carrier tariffs
shall be used for partial unloading at
one or more points directly en route
between the point of origin and the last
destination.

47.305-9 Commodity description and
freight classification.

(a) Generally, the freight rate for
supplies is based on the rating applica-
ble to the freight classification descrip-
tion published in tariffs filed with Fed-
eral and State regulatory bodies.
Therefore, the contracting officer shall
show in the solicitation a complete de-
scription of the commodity to be ac-
quired and of packing requirements to
determine proper transportation
charges for the evaluation of offers. If
supplies cannot be properly classified
through reference to freight classifica-
tion tariffs or if doubt exists, the con-
tracting officer shall obtain the appli-
cable freight classification from the
transportation office. In some situa-
tions prospective contractors have es-
tablished an official freight classifica-
tion description that can be applied.

(b)(1) When the supplies being ac-
quired are new to the supply system,
nonstandard, or modifications of pre-
viously shipped items, and different
freight classifications may apply, the
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contracting officer shall insert in so-
licitations the provision at 52.247-53,
Freight Classification Description.

(2) The contracting officer shall alert
the transportation officer to the possi-
bility of negotiations for appropriate
freight classification ratings and rea-
sonable transportation rates.

(c) The solicitation shall contain ade-
quate descriptions of explosives and
other dangerous supplies according to
(1) the regular freight classification
and (2) the hazardous material descrip-
tion and hazard class as shown in 49
CFR 172.101.

(d) The contracting officer shall fur-
nish the freight classification informa-
tion developed in 47.305-9(a), (b), and (c)
above to the contract administration
office.

47.305-10 Packing, marking, and con-
signment instructions.

(a) Acquisition documents shall in-
clude packing and marking require-
ments necessary to prevent deteriora-
tion of supplies and damages due to the
hazards of shipping, handling, and stor-
age, and, when appropriate, marking in
accordance with the requirements of 49
CFR 172.300.

(b) Contracts shall include complete
consignment and marking instructions
at the time the contract is awarded to
ensure that supplies are delivered to
proper destinations without delay. If
complete consignment information is
not initially known, the contracting
officer shall issue amended delivery in-
structions under the Changes clause of
the contract (see 43.205) as soon as the
information becomes known.

(c) If necessary to meet required de-
livery schedules, the contracting offi-
cer may issue instructions by tele-
phone, teletype, or telegram. The con-
tracting officer shall confirm these in-
structions in writing.

(d) Marking and consignment in-
structions for military shipments shall
conform to the current issue of MIL-
STD-129 (Military Standard Marking
for Shipment and Storage) and other
applicable DOD regulations. Shipments
for civilian agencies shall be marked as
specified in Federal Standard 123,
Marking for Domestic Shipment (Civil
Agencies).
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47.305-11 Options in shipment and de-
livery.

Although the clauses prescribed in
subpart 43.2 allow certain changes to be
made in regard to shipment and deliv-
ery, it may be desirable to provide spe-
cifically for certain options in the so-
licitation. The Government may re-
serve the right to—

(a) Direct deliveries of all or part of
the contract quantity to destinations
or to consignees other than those spec-
ified in the solicitation and in the con-
tract;

(b) Direct shipments in quantities
that may require transportation rates
different from those on which the con-
tract price is based; and

(c) Direct shipments by a mode of
transportation other than that stipu-
lated in the solicitation and in the con-
tract.

[48 FR 42424, Sept. 19, 1983, as amended at 62
FR 237, Jan. 2, 1997]

47.305-12 Delivery of Government-fur-
nished property.

(a)(1) When Government property is
furnished to a contractor and transpor-
tation costs to the Government are a
factor in the evaluation of offers, the
contracting officer shall include in the
solicitation a clear description of the
property, its location, and other infor-
mation necessary for the preparation
of cost estimates.

(2) The contracting officer shall in-
sert in solicitations and contracts the
clause at 52.247-55, F.o.b. Point for De-
livery of Government-Furnished Prop-
erty, when Government property is to
be furnished under a contract and the

Government will be responsible for
transportation arrangements and
costs.

(b) The contracting officer shall de-
scribe explosive and dangerous mate-
rial according to (1) the regular freight
classification and (2) the hazardous ma-
terial description and hazard class as
shown in 49 CFR 172.101.

47.305-13 Transit arrangements.

(a) Transit privileges. (1) Transit ar-
rangements permit the stopping of a
carload or truckload shipment at a spe-
cific intermediate point en route to the
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final destination for storage, process-
ing, or other purposes, as specified in
carrier tariffs or rate tenders. A single
through rate is charged from origin to
final destination plus a transit or other
related charge, rather than a more ex-
pensive combination of rates to and
from the transit point.

(2) The contracting officer shall con-
sider possible benefits available to the
Government through the use of exist-
ing transit arrangements or through
efforts to obtain additional transit
privileges from the carriers. Solicita-
tions incorporating transit arrange-
ments shall be restricted to f.o.b. ori-
gin offers, as f.o.b. destination offers
can only quote fixed overall delivered
prices at first destination.

(3)(i) Traffic management personnel
shall furnish information and analyses
of situations in which transit arrange-
ments may be beneficial. The quantity
to be awarded must be of sufficient
tonnage to ensure that carload/truck-
load shipments can be made by the
contractor, and there should be reason-
able certainty that shipments out of
the transit point will be requested in
carload/truckload quantities.

(ii) The contracting officer shall in-
sert in solicitations the provision at
52.247-56, Transit Arrangements, when
benefits may accrue to the Government
because transit arrangements may
apply.

(b) Transit credits. (1) In evaluations
of f.o.b. origin offers for large quan-
tities of supplies that contractors nor-
mally have in process or storage at in-
termediate points, contracting officers
shall make use of contractors’ earned
commercial transit credits, which are
recorded with the carriers. A transit
credit represents the transportation
costs for a recorded tonnage from the
initial point to an intermediate point.
The remaining transportation charges
from the intermediate point to the
Government destination, because they
are based on through rates, are fre-
quently lower than the transportation
charges that would apply for the same
tonnage if the intermediate point were
the initial origin point.

(2) If transit credits apply, the con-
tract shall state that the contractor
shall ship the goods on prepaid com-
mercial bills of lading, subject to reim-

47.305-15

bursement by the Government. The
contracting officer shall ensure that
this does not preclude a proper change
in delivery terms under the Changes
clause. The shipments move for the ac-
count and at the risk of the Govern-
ment, as they become Government
property at origin.

(3) The contractor shall show the
transportation and transit charges as
separate amounts on the invoice for
each individual shipment. The amount
to be reimbursed by the Government
shall not exceed the amount quoted in
the offer. Regulations and procedures
regarding contractor prepaid transpor-
tation charges are prescribed in 42.1403-
2.

(4) The contracting officer shall in-
sert in solicitations and contracts the
clause at 52.247-57, Transportation
Transit Privilege Credits, when sup-
plies are of such a nature, or when it is
the custom of the trade, that offerors
may have potential transit credits
available and the Government may re-
duce transportation costs through the
use of transit credits.

47.305-14 Mode of transportation.

Generally, solicitations shall not
specify a particular mode of transpor-
tation or a particular carrier. If the use
of particular types of carriers is nec-
essary to meet program requirements,
the solicitation shall provide that only
offers involving the specified types of
carriers will be considered. The con-
tracting officer shall obtain all speci-
fications for mode, route, delivery,
etc., from the transportation office.

47.305-15 Loading responsibilities of
contractors.

(a)(1) Contractors are responsible for
loading, blocking, and bracing carload
shipments as specified in standards
published by the Association of Amer-
ican Railroads.

(2) The contracting officer shall in-
sert in solicitations and contracts the
clause at 52.247-58, Loading, Blocking,
and Bracing of Freight Car Shipments,
when supplies may be shipped in car-
load lots by rail.

(b) If the nature of the supplies or
safety, environmental, or transport-
ability factors require special methods
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for securing the supplies on the car-
rier’s equipment, or if only a special
mode of transportation or type vehicle
is appropriate, the contracting officer
shall include in solicitations detailed
specifications that have been coordi-
nated with the transportation office.

47.305-16 Shipping characteristics.

(@) Required shipping weights. The
contracting officer shall insert in so-
licitations and contracts the clause at
52.247-59, F.o.b. Origin—Carload and
Truckload Shipments, when it is con-
templated that they may result in
f.o.b. origin contracts with shipments
in carloads or truckloads. This will fa-
cilitate realistic freight cost evalua-
tions of offers and ensure that contrac-
tors produce economical shipments of
agreed size.

(b) Guaranteed shipping characteristics.
(1) The contracting officer shall insert
in soliciations and contracts, excluding
those at or below the simplified acqui-
sition threshold, the clause at 52.247-60,
Guaranteed Shipping Characteristics,
when shipping and other characteris-
tics are required to evaluate offers as
to transportation costs. When all of the
shipping characteristics listed in para-
graph (a) of the clause at 52.247-60 are
not required to evaluate offers as to
transportation costs, the contracting
officer shall delete the characteristics
not required from the clause.

(2) The award document shall show
the shipping characteristics used in the
evaluation.

(¢) Minimum size of shipments. When
volume rates may apply, the contract-
ing officer shall insert in solicitations
and contracts the clause at 52.247-61,
F.o.b. Origin—Minimum Size of Ship-
ments.

(d) Specific quantities unknown. (1)
When total requirements and destina-
tions to which shipments will be made
are known, but the specific quantity to
be shipped to each destination cannot
be predetermined, solicitations shall
state that offers are to be submitted on
the basis of delivery f.o.b. origin and/or
f.o.b. destination and that offers will be
evaluated on both bases.

(2) The contracting officer shall in-
sert in solicitations and contracts the
clause at 52.247-62, Specific Quantities
Unknown, when total requirements and
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destinations to which shipments will
be made are known, but the specific
quantity to be shipped to each destina-
tion cannot be predetermined. This
clause protects the interests of both
the Government and the contractor
during the course of the performance of
the contract.

[48 FR 42424, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989; 60 FR 34760, July 3,
1995; 61 FR 39190, July 26, 1996]

47.305-17 Returnable cylinders.

The contracting officer shall insert
the clause at 52.247-66, Returnable Cyl-
inders, in a solicitation and contract
whenever the contract involves the
purchase of gas in contractor-furnished
returnable cylinders and the contrac-
tor retains title to the cylinders.

[59 FR 11386, Mar. 10, 1994]

47.306 Transportation factors in the

evaluation of offers.

When evaluating offers, contracting
officers shall consider transportation
and transportation-related costs as
well as the offerors’ shipping and re-
ceiving facilities.
deter-

47.306-1 Transportation cost

minations.

When requesting the transportation
officer to assist in evaluating offers,
the contracting officer shall give the
transportation officer all pertinent
data, including the following informa-
tion:

(@) A complete description of the
commodity being acquired including
packaging instructions.

(b) Planned date of award.

(c) Date of initial shipment.

(d) Total quantity to be shipped (in-
cluding weight and cubic content, when
appropriate).

(e) Delivery schedule.

(f) Contract period.

(g) Possible use of transit privileges,
including stopoffs for partial loading or
unloading, or both.

47.306-2 Lowest overall transportation
costs.

(a) For the evaluation of offers, the
transportation officer shall give to the
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contracting officer, and the contract-
ing officer shall use, the lowest avail-
able freight rates and related accesso-
rial and incidental charges that (1) are
in effect on, or become effective before,
the expected date of the initial ship-
ment and (2) are on file or published on
the date of the bid opening.

(b) If rates or related charges become
available after the bid opening or the
due date of offers, they shall not be
used in the evaluation unless they
cover transportation for which no ap-
plicable rates or accessorial or inciden-
tal costs were in existence at the time
of bid opening or due date of the offers.

47.306-3 Adequacy of loading and un-
loading facilities.

(a) When determining the transpor-
tation capabilities of an offeror, the
contracting officer shall consider the
type and adequacy of the offeror’s ship-
ping facilities, including the ability to
consolidate and ship in carload or
truckload lots.

(b) The contracting officer shall con-
sider the type and adequacy of the con-
signee’s receiving facilities to avoid
shipping schedules that cannot be prop-
erly accommodated.

Subpart 47.4—Air Transportation
by U.S.-Flag Carriers

47.401 Definitions.

Air freight forwarder means an indi-
rect air carrier that is responsible for
the transportation of property from
the point of receipt to the point of des-
tination, and utilizes for the whole or
any part of such transportation the
services of a direct air carrier or its
agent, or of another air freight for-
warder.

Gateway airport abroad means the air-
port from which the traveler last em-
barks en route to the United States or
at which the traveler first debarks in-
cident to travel from the United
States.

Gateway airport in the United States
means the last U.S. airport from which
the traveler’s flight departs or the first
U.S. airport at which the traveler’s
flight arrives.

International air transportation means
transportation by air between a place
in the United States and a place out-

47.403-1

side the United States or between two
places both of which are outside the
United States.

United States, as used in this subpart,
means the 50 States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, and possessions of the United
States.

U.S.-flag air carrier means an air car-
rier holding a certificate under section
401 of the Federal Aviation Act of 1958
(49 U.S.C. 1371).

47.402 Policy.

Section 5 of the International Air
Transportation Fair Competitive Prac-
tices Act of 1974 (49 U.S.C. 1517) (Fly
America Act) requires that Federal
employees and their dependents, con-
sultants, contractors, grantees, and
others use U.S.-flag air carriers for
u.S. Government-financed inter-
national air travel and transportation
of their personal effects or property, to
the extent service by these carriers is
available.

47.403 Guidelines for implementation
of the Fly America Act.

This section 47.403 is based on the
Guidelines for Implementation of the
Fly America Act (case number B-
138942), issued by the Comptroller Gen-
eral of the United States on March 31,
1981.

47.403-1 Availability and  unavail-
ability of U.S.-flag air carrier serv-
ice.

(a) If a U.S.-flag air carrier cannot
provide the international air transpor-
tation needed or if the use of U.S.-flag
air carrier service would not accom-
plish an agency’s mission, foreign-flag
air carrier service may be deemed nec-
essary.

(b) U.S.-flag air carrier service is
considered available even though—

(1) Comparable or a different kind of
service can be provided at less cost by
a foreign-flag air carrier;

(2) Foreign-flag air carrier service is
preferred by, or is more convenient for,
the agency or traveler; or

(3) Service by a foreign-flag air car-
rier can be paid for in excess foreign
currency (unless U.S.-flag air carriers
decline to accept excess or near excess
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foreign currencies for transportation
payable only out of such monies).

(c) Except as provided in paragraph
47.403-1(a), U.S.-flag air carrier service
shall be used for U.S. Government-fi-
nanced commercial foreign air travel if
service provided by U.S.-flag air car-
riers is available. In determining avail-
ability of a U.S.-flag air carrier, the
following scheduling principles shall be
followed unless their application would
result in the last or first leg of travel
to or from the United States being per-
formed by a foreign-flag air carrier:

(1) U.S.-flag air carrier service avail-
able at point of origin shall be used to
destination or, in the absence of direct
or through service, to the farthest
interchange point on a usually traveled
route.

(2) When an origin or interchange
point is not served by a U.S.-flag air
carrier, foreign-flag air carrier service
shall be used only to the nearest inter-
change point on a usually traveled
route to connect with U.S.-flag air car-
rier service.

(3) When a U.S.-flag air carrier invol-
untarily reroutes the traveler via a for-
eign-flag air carrier, the foreign-flag
air carrier may be used notwithstand-
ing the availability of alternative U.S.-
flag air carrier service.

(d) For travel between a gateway air-
port in the United States and a gate-
way airport abroad, passenger service
by U.S.-flag air carrier shall not be
considered available if—

(1) The gateway airport abroad is the
traveler’s origin or destination airport
and the use of U.S.-flag air carrier
service would extend the time in a
travel status, including delay at origin
and accelerated arrival at destination,
by at least 24 hours more than travel
by a foreign-flag air carrier; or

(2) The gateway airport abroad is an
interchange point and the use of U.S.-
flag air carrier service would require
the traveler to wait 6 hours or more to
make connections at that point, or if
delayed departure from, or accelerated
arrival at, the gateway airport in the
United States would extend time in a
travel status by at least 6 hours more
than travel by a foreign-flag air car-
rier.

(e) For travel between two points
outside the United States, the rules in
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paragraphs 47.403-1(a), (b), and (c) shall
be applicable, but passenger service by
a U.S.-flag air carrier shall not be con-
sidered to be reasonably available if—

(1) Travel by a foreign-flag air carrier
would eliminate two or more aircraft
changes en route;

(2) One of the two points abroad is
the gateway airport en route to or
from the United States and the use of
a U.S.-flag air carrier would extend the
time in a travel status by at least 6
hours more than travel by a foreign-
flag air carrier, including accelerated
arrival at the overseas destination or
delayed departure from the overseas
origin, as well as delay at the gateway
airport or other interchange point
abroad; or

(3) The travel is not part of the trip
to or from the United States and the
use of a U.S.-flag air carrier would ex-
tend the time in a travel status by at
least 6 hours more than travel by a for-
eign-flag air carrier including delay at
origin, delay en route, and accelerated
arrival at destination.

(f) For all short-distance travel under
either paragraph (d) or paragraph (e) of
47.403-1, U.S. air carrier service shall
not be considered available when the
elapsed traveltime on a scheduled
flight from origin to destination air-
port by foreign-flag air carrier is 3
hours or less and service by a U.S.-flag
air carrier would involve twice such
traveltime.

47.403-2 Air transport agreements be-
tween the United States and foreign
governments.

Nothing in the guidelines of the
Comptroller General (see 47.403) shall
preclude, and no penalty shall attend,
the use of a foreign-flag air carrier that
provides transportation under an air
transport agreement between the
United States and a foreign govern-
ment, the terms of which are consist-
ent with the international aviation
policy goals at 49 U.S.C. 1502(b) and
provide reciprocal rights and benefits.

47.403-3 Disallowance of expenditures.

(a) Agencies shall disallow expendi-
tures for U.S. Government-financed
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commercial international air transpor-
tation on foreign-flag air carriers un-
less there is attached to the appro-
priate voucher a memorandum ade-
quately explaining why service by U.S.-
flag air carriers was not available, or
why it was necessary to use foreign-
flag air carriers.

(b) When the travel is by indirect
route or the traveler otherwise fails to
use available U.S.-flag air carrier serv-
ice, the amount to be disallowed
against the traveler is based on the
loss of revenues suffered by U.S.-flag
air carriers as determined under the
following formula, which is prescribed
and more fully explained in 56 Comp.
Gen. 209 (1977):

Sum of U.S.-flag carrier
segment mileage,
authorized
Sum of al segment
mileage, authorized

« Farepayable
by Government

MINUS

Sum of U.S.-flag carrier

segment mileage,
traveled « Through fare
Sum of all segment payed
mileage, traveled

(c) The justification requirement is
satisfied by the contractor’s use of a
statement similar to the one contained
in the clause at 52.247-63, Preference
for U.S.-Flag Air Carriers. (See 47.405.)

[48 FR 42424, Sept. 19, 1983, as amended at 62
FR 237, Jan. 2, 1997]

47.404 Air freight forwarders.

(a) Agencies may use air freight for-
warders that are engaged in inter-
national air transportation (49 U.S.C.
1301(24)(c)) for U.S. Government-fi-
nanced movements of property. The
rule on disallowance of expenditures in
47.403-3(a) applies also to the air car-
riers used by these international air
freight forwarders.

(b) Agency personnel shall inform
international air freight forwarders
that to facilitate prompt payments of

47.501

their bills, they shall submit with their
bills (1) a copy of the airway bill or
manifest showing the air carriers used
and (2) justification for the use of for-
eign-flag air carriers similar to the one
shown in the clause at 52.247-63, Pref-
erence for U.S.-Flag Air Carriers.

[48 FR 42424, Sept. 19, 1983, as amended at 62
FR 237, Jan. 2, 1997]

47.405 Contract clause.

The contracting officer shall insert
the clause at 52.247-63, ‘‘Preference for
U.S.-Flag Air Carriers, in solicitations
and contracts whenever it is possible
that U.S. Government-financed inter-
national air transportation of person-
nel (and their personal effects) or prop-
erty will occur in the performance of
the contract.” This clause does not
apply to contracts awarded using the
simplified acquisition procedures in
part 13 or contracts for commercial
items (see part 12).

[48 FR 42424, Sept. 19, 1983, as amended at 53
FR 27468, July 20, 1988; 60 FR 48250, Sept. 18,
1995]

Subpart 47.5—0Ocean
Transportation by U.S.-Flag Vessels

47.500 Scope of subpart.

This subpart prescribes policy and
procedures for giving preference to
U.S.-flag vessels when transportation
of supplies by ocean vessel is required.
This subpart does not apply to the De-
partment of Defense (DoD). Policy and
procedures applicable to DoD appear in
DFARS subpart 247.5.

[48 FR 42424, Sept. 19, 1983, as amended at 55
FR 3886, Feb. 5, 1990]

47.501 Definitions.

Dry bulk carrier means a vessel used
primarily for the carriage of shipload
lots of homogeneous unmarked nonlig-
uid cargoes such as grain, coal, cement,
and lumber.

Dry cargo liner means a vessel used
for the carriage of heterogeneous
marked cargoes in parcel lots. How-
ever, any cargo may be carried in these
vessels, including part cargoes of dry
bulk items or, when carried in deep
tanks, bulk liquids such as petroleum
and vegetable oils.

893



47.502

Foreign-flag vessel means any vessel of
foreign registry including vessels
owned by U.S. citizens but registered
in a nation other than the United
States.

Government vessel, as used in this sub-
part, means a vessel owned by the U.S.
Government and operated directly by
the Government or for the Government
by an agent or contractor, including a
privately owned U.S.-flag vessel under
bareboat charter to the Government.

Privately owned U.S.-flag commercial
vessel, as used in this subpart, means a
vessel (a) registered and operated under
the laws of the United States, (b) used
in commercial trade of the United
States, (c) owned and operated by U.S.
citizens, including a vessel under voy-
age or time charter to the Government,
and (d) a Government-owned vessel
under bareboat charter to, and oper-
ated by, U.S. citizens.

Tanker means a vessel used primarily
for the carriage of bulk liquid cargoes
such as liquid petroleum products, veg-
etable oils, and molasses.

U.S.-flag vessel, as used in this sub-
part, when used independently means
either a Government vessel or a pri-
vately owned U.S.-flag commercial ves-
sel.

47.502 Policy.

(a) The policy of the United States
regarding the use of U.S.-flag vessels is
stated in the following acts:

(1) The Cargo Preference Act of 1904
(10 U.S.C. 2631), which requires the De-
partment of Defense to use only U.S.-
flag vessels for ocean transportation of
supplies for the Army, Navy, Air Force,
or Marine Corps unless those vessels
are not available at fair and reasonable
rates.

(2) The Merchant Marine Act of 1936
(46 U.S.C. 1101), which declares it is the
policy of the United States to foster
the development and encourage the
maintenance of its merchant marine.

(3) The Cargo Preference Act of 1954
(46 U.S.C. 1241(b), which is Section
901(b) of the Merchant Marine Act).
Under this Act, Government agencies
acquiring, either within or outside the
United States, supplies that may re-
quire ocean transportation shall ensure
that at least 50 percent of the gross
tonnage of these supplies (computed
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separately for dry bulk carriers, dry
cargo liners, and tankers) is trans-
ported on privately owned U.S.-flag
commercial vessels to the extent that
such vessels are available at rates that
are fair and reasonable for U.S.-flag
commercial vessels. This applies when
the supplies are—

(i) Acquired for the account of the
United States;

(ii) Furnished to, or for the account
of, a foreign nation without provision
for reimbursement;

(iii) Furnished for the account of a
foreign nation in connection with
which the United States advances
funds or credits, or guarantees the con-
vertibility of foreign currencies; or

(iv) Acquired with advance of funds,
loans, or guaranties made by or on be-
half of the United States.

(b) Additional policies providing pref-
erence for the use of U.S.-flag vessels
are contained in—

()] 10 U.S.C. 2634  for  the
transporation of privately-owned vehi-
cles belonging to service members
when making permanent change of sta-
tion moves;

(2) 46 U.S.C. 1241(a) for official busi-
ness travel by officers and employees of
the United States and for the transpor-
tation of their personal effects; and

(3) 46 U.S.C. 1241(e) for the transpor-
tation of motor vehicles owned by Gov-
ernment personnel when transpor-
tation is at Government expense or
otherwise authorized by law.

(c) The provisions of the Cargo Pref-
erence Act of 1954 may be temporarily
waived when the Congress, the Presi-
dent, or the Secretary of Defense de-
clares that an emergency justifying a
temporary waiver exists and so notifies
the appropriate agency or agencies.

47.503 Applicability.

(a) Except as stated in paragraph (b)
below and in 47.504, the Cargo Pref-
erence Acts of 1904 and 1954 described
in 47.502(a) apply to the following car-
goes:

(1) Supplies owned by the Govern-
ment and in the possession of—

(i) The Government;

(i) A contractor; or

(iii) A subcontractor at any tier.
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(2) Supplies for use of the Govern-
ment that are contracted for and re-
quire subsequent delivery to a Govern-
ment activity but are not owned by the
Government at the time of shipment.

(3) Supplies not owned by the Gov-
ernment at the time of shipment that
are to be transported for distribution
to foreign assistance programs, but
only if these supplies are not acquired
or contracted for with local currency
funds (see 47.504(b)).

(b) Government-owned supplies to be
shipped commercially that are (1) in
the possession of a department, a con-
tractor, or a subcontractor at any tier
and (2) for use of military departments
shall be transported exclusively in pri-
vately owned U.S.-flag commercial ves-
sels if such vessels are available at
rates that are fair and reasonable for
U.S.-flag commercial vessels.

(c) The 50-percent requirement shall
not prevent the use of privately owned
U.S.-flag commercial vessels for trans-
portation of up to 100 percent of the
cargo subject to the Cargo Preference
Act of 1954.

47.504 Exceptions.

The policy and procedures in this
subpart do not apply to the following:

(a) Shipments aboard vessels of the
Panama Canal Commission or as re-
quired or authorized by law or treaty.

(b) Ocean transportation between for-
eign countries of supplies purchased
with foreign currencies made available,
or derived from funds that are made
available, under the Foreign Assistance
Act of 1961 (22 U.S.C. 2353).

(c) Shipments of classified supplies
when the classification prohibits the
use of non-Government vessels.

(d) Contracts awarded using the sim-
plified acquisition procedures in part
13.

(e) Beginning May 1, 1996, sub-
contracts for the acquisition of com-
mercial items or commercial compo-
nents (see 12.504(a)(13)). This exception
does not apply to grants-in-aid ship-
ments, such as agricultural and food-
aid shipments, to shipments covered
under Export-lmport Bank loans or
guarantees, and to subcontracts under

47.506

Government contracts or agreements
for ocean transportation services.

[48 FR 42424, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995; 60 FR 48250, Sept. 18,
1995]

47.505 Construction contracts.

(a) Except as stated in paragraph (b)
below, construction contractors, in-
cluding subcontractors and suppliers,
engaged in overseas work shall comply
with the policies and regulations in
this subpart.

(b) These requirements shall not
apply to military assistance, foreign
aid, or similar projects under the aus-
pices of the U.S. Government when the
recipient nation furnishes, or pays for,
at least 50 percent of the transpor-
tation, in which event foreign-flag ves-
sels may be used for a portion not to
exceed 50 percent of the gross tonnage
for the project.

47.506 Procedures.

(a) The contracting officer shall ob-
tain assistance from the transportation
activity (see 47.105) in developing ap-
propriate shipping instructions and de-
livery terms for inclusion in solicita-
tions and contracts that may involve
ocean transportation of supplies sub-
ject to the requirements of the Cargo
Preference Act of 1954 (see 47.502(a)(3)).

(b) When the contractor notifies the
contracting officer that a privately
owned U.S.-flag commercial vessel is
not available, the contracting officer
shall seek assistance from the trans-
portation activity.

(c) For purposes of determining the
availability of privately owned U.S.-
flag commercial vessels at fair and rea-
sonable rates, rates filed and published
in accordance with the requirements of
the Federal Maritime Commission may
be accepted as fair and reasonable.
When applicable rates for charter car-
goes are not in published tariffs, a de-
termination as to whether the rates
are fair and reasonable shall be ob-
tained from the Maritime Administra-
tion.

(d) The Maritime Administration has
issued regulations (46 CFR 381) that re-
quire agencies to submit reports re-
garding ocean shipments. Contracting
officers shall follow agency regulations
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when preparing, or furnishing informa-
tion for, these reports.

47.507 Contract clauses.

(a) The contracting officer shall in-
sert the clause at 52.247-64, Preference
for Privately Owned U.S.-Flag Com-
mercial Vessels, in solicitations and
contracts that may involve ocean
transportation of supplies subject to
the Cargo Preference Act of 1954. (For
application of the Cargo Preference
Act of 1954, see 47.502(a)(3), 47.503(a),
and 47.504.)

(b) If an applicable statute requires,
or if it has been determined under
agency procedures, that the supplies to
be furnished under contracts shall be
transported exclusively in privately
owned U.S.-flag commercial vessels
(see 47.502(a)(1) and 47.503(b)), use the
basic clause with its Alternate I.

(c) If an applicable statute requires,
or it has been determined under agency
procedures, that supplies, materials, or
equipment to be shipped under con-
struction contracts shall be trans-
ported exclusively in privately owned
U.S.-flag commercial vessels (see
47.505), use the basic clause with its Al-
ternate II.

(d) The contracting officer may in-
sert in solicitations and contracts,
under agency procedures, additional
appropriate clauses concerning the ves-
sels to be used.

PART 48—VALUE ENGINEERING

Sec.
48.000 Scope of part.
48.001 Definitions.

Subpart 48.1—Policies and Procedures

48.101 General.

48.102 Policies.

48.103 Processing value engineering change
proposals.

48.104 Sharing arrangements.

48.104-1 Sharing acquisition savings.

48.104-2 Sharing collateral savings.

48.104-3 Sharing alternative—no-cost settle-
ment method.

48.105 Relationship to other incentives.

Subpart 48.2—Contract Clauses

48.201 Clauses for supply or service con-
tracts.
48.202 Clause for construction contracts.
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AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42443, Sept. 19, 1983, unless
otherwise noted.

48.000 Scope of part.

This part prescribes policies and pro-
cedures for using and administering
value engineering techniques in con-
tracts.

48.001 Definitions.

Acquisition savings, as used in this
part, means savings resulting from the
application of a value engineering
change proposal (VECP) to contracts
awarded by the same contracting office
of its successor for essentially the
same unit. Acquisition savings in-
clude—

(a) Instant contract savings, which
are the net cost reductions on the con-
tract under which the VECP is submit-
ted and accepted, and which are equal
to the instant unit cost reduction mul-
tiplied by the number of instant con-
tract units affected by the VECP, less
the contractor’s allowable development
and implementation costs;

(b) Concurrent contract savings,
which are net reductions in the prices
of other contracts that are definitized
and ongoing at the time the VECP is
accepted; and

(c) Future contract savings, which
are the product of the future unit cost
reduction multiplied by the number of
future contract units scheduled for de-
livery during the sharing period (but
see 48.102(g)). If the instant contract is
a multiyear contract, future contract
savings include savings on quantities
funded after VECP acceptance.

Collateral costs, as used in this part,
means agency costs of operation, main-
tenance logistic support, or Govern-
ment-furnished property.

Collateral savings, as used in this part,
means those measurable net reductions
resulting from a VECP in the agency’s
overall projected collateral costs, ex-
clusive of acquisition savings, whether
or not the acquisition cost changes.

Contracting office, as used in this
part, includes any contracting office
that the acquisition is transferred to,
such as another branch of the agency
or another agency’s office that is per-
forming a joint acquisition action.
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Contractor’s development and imple-
mentation costs, as used in this part,
means those costs the contractor in-
curs on a VECP specifically in develop-
ing, testing, preparing, and submitting
the VECP, as well as those costs the
contractor incurs to make the contrac-
tual changes required by Government
acceptance of a VECP.

Future unit cost reduction, as used in
this part, means the instant unit cost
reduction adjusted as the contracting
officer considers necessary for pro-
jected learning or changes in quantity
during the sharing period. It is cal-
culated at the time the VECP is ac-
cepted and applies either (a) through-
out the sharing period, unless the con-
tracting officer decides that recalcula-
tion is necessary because conditions
are significantly different from those
previously anticipated or (b) to the cal-
culation of a lump-sum payment,
which cannot later be revised.

Government costs, as used in this part,
means those agency costs that result
directly from developing and imple-
menting the VECP, such as any net in-
creases in the cost of testing, oper-
ations, maintenance, and logistics sup-
port. The term does not include the
normal administrative costs of process-
ing the VECP or any increase in in-
stant contract cost or price resulting
from negative instant contract savings.

Instant contract, as used in this part,
means the contract under which the
VECP is submitted. It does not include
increases in quantities after accept-
ance of the VECP that are due to con-
tract modifications, exercise of op-
tions, or additional orders. If the con-
tract is a multiyear contract, the term
does not include quantities funded
after VECP acceptance. In a fixed-price
contract with prospective price rede-
termination, the term refers to the pe-
riod for which firm prices have been es-
tablished.

Instant unit cost reduction means the
amount of the decrease in unit cost of
performance (without deducting any
contractor’s development or implemen-
tation costs) resulting from using the
VECP on the instant contract. In serv-
ice contracts, the instant unit cost re-
duction is normally equal to the num-
ber of hours per line-item task saved
by using the VECP on the instant con-

48.001

tract, multiplied by the appropriate
contract labor rate.

Negative instant contract savings
means the increase in the instant con-
tract cost or price when the acceptance
of a VECP results in an excess of the
contractor’s allowable development
and implementation costs over the
product of the instant unit cost reduc-
tion multiplied by the number of in-
stant contract units affected.

Net acquisition savings means total ac-
quisition savings, including instant,
concurrent, and future contract sav-
ings, less Government costs.

Sharing base, as used in this part,
means the number of affected end
items on contracts of the contracting
office accepting the VECP.

Sharing period, as used in this part,
means the period beginning with ac-
ceptance of the first unit incorporating
the VECP and ending at the later of (a)
3 years after the first unit affected by
the VECP is accepted or (b) the last
scheduled delivery date of an item af-
fected by the VECP under the instant
contract delivery schedule in effect at
the time the VECP is accepted (but see
48.102(g)).

Unit, as used in this part, means the
item or task to which the contracting
officer and the contractor agree the
VECP applies.

Value engineering, as used in this
part, means an analysis of the func-
tions of a program, project, system,
product, item of equipment, building,
facility, service, or supply of an execu-
tive agency, performed by qualified
agency or contractor personnel, di-
rected at improving performance, reli-
ability, quality, safety, and life-cycle
costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C.
401, et seq.).

Value engineering change
(VECP) means a proposal that—

(a) Requires a change to the instant
contract to implement; and

(b) Results in reducing the overall
projected cost to the agency without
impairing essential functions or char-
acteristics; provided, that it does not
involve a change—

(1) In deliverable end item quantities
only;

(2) In research and development
(R&D) items or R&D test quantities

proposal
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that are due solely to results of pre-
vious testing under the instant con-
tract; or

(3) To the contract type only.

Value engineering proposal, as used in
this part, means, in connection with an
A-E contract, a change proposal devel-
oped by employees of the Federal Gov-
ernment or contractor value engineer-
ing personnel under contract to an
agency to provide value engineering
services for the contract or program.

[48 FR 42443, Sept. 19, 1983, as amended at 54
FR 5057, Jan. 31, 1989; 55 FR 3887, Feb. 5, 1990;
61 FR 39220, July 26, 1996]

Subpart 48.1—Policies and
Procedures

48.101 General.

(a) Value engineering is the formal
technique by which contractors may (1)
voluntarily suggest methods for per-
forming more economically and share
in any resulting savings or (2) be re-
quired to establish a program to iden-
tify and submit to the Government
methods for performing more economi-
cally. Value engineering attempts to
eliminate, without impairing essential
functions or characteristics, anything
that increases acquisition, operation,
or support costs.

(b) There are two value engineering
approaches:

(1) The first is an incentive approach
in which contractor participation is
voluntary and the contractor uses its
own resources to develop and submit
any value engineering change proposals
(VECP’s). The contract provides for
sharing of savings and for payment of
the contractor’s allowable development
and implementation costs only if a
VECP is accepted. This voluntary ap-
proach should not in itself increase
costs to the Government.

(2) The second approach is a manda-
tory program in which the Government
requires and pays for a specific value
engineering program effort. The con-
tractor must perform value engineer-
ing of the scope and level of effort re-
quired by the Government’s program
plan and included as a separately
priced item of work in the contract
Schedule. No value engineering (VE)
sharing is permitted in architect-engi-
neer contracts. All other contracts
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with a program clause share in savings
on accepted VECP’s, but at a lower per-
centage rate than under the voluntary
approach. The objective of this value
engineering program requirement is to
ensure that the contractor’s value en-
gineering effort is applied to areas of
the contract that offer opportunities
for considerable savings consistent
with the functional requirements of
the end item of the contract.

[48 FR 42443, Sept. 19, 1983, as amended at 54
FR 5057, Jan. 31, 1989]

48.102 Policies.

(a) As required by Section 36 of the
Office of Federal Procurement Policy
Act (41 U.S.C. 401, et seq.), agencies
shall establish and maintain cost-effec-
tive value engineering procedures and
processes. Agencies shall provide con-
tractors a substantial financial incen-
tive to develop and submit VECP’s.
Contracting activities will include
value engineering provisions in appro-
priate supply, service, architect-engi-
neer and construction contracts as pre-
scribed by 48.201 and 48.202 except
where exemptions are granted on a
case-by-case basis, or for specific class-
es of contracts, by the agency head.

(b) Agencies shall: (1) establish guide-
lines for processing VECP’s; (2) process
VECP’s objectively and expeditiously;
and (3) provide contractors a fair share
of the savings on accepted VECP’s.

(c) Agencies shall consider requiring
incorporation of value engineering
clauses in appropriate subcontracts.

(d)(1) Agencies other than the De-
partment of Defense shall use the value
engineering program requirement
clause (52.248-1, Alternates | or Il) in
initial production contracts for major
systems programs (see definition of
major system in 34.001) and for con-
tracts for major systems research and
development except where the con-
tracting officer determines and docu-
ments the file to reflect that such use
is not appropriate

(2) In Department of Defense con-
tracts, the VE program requirement
clause (52.248-1, Alternates | or Il),
shall be placed in initial production so-
licitations and contracts (first and sec-
ond production buys) for major system
acquisition programs as defined in DoD
Directive 5000.1, except as specified in
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subdivisions (d)(2)(i) and (ii) of this sec-
tion. A program requirement clause
may be included in initial production
contracts for less than major systems
acquisition programs if there is a po-
tential for savings. The contracting of-
ficer is not required to include a pro-
gram requirement clause in initial pro-
duction contracts—

(i) Where, in the judgment of the con-
tracting officer, the prime contractor
has demonstrated an effective VE pro-
gram during either earlier program
phases, or during other recent com-
parable production contracts.

(ii) Which are awarded on the basis of
competition.

(e) Value engineering incentive pay-
ments do not constitute profit or fee
within the limitations imposed by 10
U.S.C. 2306(d) and 41 U.S.C. 254(b) (see
15.404-4(c)(4)(i).

(f) Generally, profit or fee on the in-
stant contact should not be adjusted
downward as a result of acceptance of a
VECP. Profit or fee shall be excluded
when calculating instant or future con-
tract savings.

(9) In the case of contracts for items
requiring an extended period for pro-
duction (e.g., ship construction, major
system acquisition), agencies may pre-
scribe sharing of future contract sav-
ings on all future contract units to be
delivered under contracts awarded for
essentially the same item during the
sharing period, even if the scheduled
delivery date is outside the sharing pe-
riod. For engineering-development and
low-rate-initial-production contracts,
the future sharing shall be on sched-
uled deliveries equal in number to the
quantity required over the highest 36
consecutive months of planned produc-
tion, based on planning or production
documentation at the time the VECP
is accepted.

(h) In the case of contracts for archi-
tect-engineer services, the contract
shall include a separately priced line
item for mandatory value engineering
of the scope and level of effort required
in the statement of work. The objec-
tive is to ensure that value engineering
effort is applied to specified areas of
the contract that offer opportunities
for significant savings to the Govern-
ment. There shall be no sharing of

48.103

value engineering savings in contracts
for architect-engineer services.

(i) Agencies shall establish proce-
dures for funding and payment of the
contractor’s share of collateral savings
and future contract savings.

[48 FR 42443, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 54 FR 5057, Jan. 31,
1989; 55 FR 3887, Feb. 5, 1990; 61 FR 39221, July
26, 1996; 62 FR 51271, Sept. 30, 1997]

48.103 Processing value engineering
change proposals.

(a) Instructions to the contractor for
preparing a VECP and submitting it to
the Government are included in para-
graphs (c) and (d) of the value engineer-
ing clauses prescribed in subpart 48.2.
Upon receiving a VECP, the contract-
ing officer or other designated official
shall promptly process and objectively
evaluate the VECP in accordance with
agency precedures and shall document
the contract file with the rationale for
accepting or rejecting the VECP.

(b) The contracting officer is respon-
sible for accepting or rejecting the
VECP within 45 days from its receipt
by the Government. If the Government
will need more time to evaluate the
VECP, the contracting officer shall no-
tify the contractor promptly in writing
giving the reasons and the anticipated
decision date. The contractor may
withdraw, in whole or in part, any
VECP not accepted by the Government
within the period specified in the
VECP. Any VECP may be approved, in
whole or in part, by a contract modi-
fication incorporating the VECP. Until
the effective date of the contract modi-
fication, the contractor shall perform
in accordance with the existing con-
tract. If the Government accepts the
VECP, but properly rejects units subse-
quently delivered or does not receive
units on which a savings share was
paid, the contractor shall reimburse
the Government for the proportionate
share of these payments. If the VECP
is not accepted, the contracting officer
shall provide the contractor with
prompt written notification, explain-
ing the reasons for rejection.

(c) The following Government deci-
sions are not subject to the Disputes
clause or otherwise subject to litiga-
tion under the Contract Disputes Act
of 1978 (41 U.S.C. 601-613):
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(1) The decision to accept or reject a
VECP.

(2) The determination of collateral
costs or collateral savings.

(3) The decision as to which of the
sharing rates applies when Alternate Il
of the clause at 52.248-1, Value Engi-
neering, is used.

[48 FR 42443, Sept. 19, 1983, as amended at 54
FR 5057, Jan. 31, 1989]

48.104 Sharing arrangements.

48.104-1 Sharing acquisition savings.

(a) Supply or service contracts. (1) The
sharing base for acquisition savings is
normally the number of affected end
items on contracts of the contracting
office accepting the VECP. The sharing
rates (Government/contractor) for net
acquisition savings for supplies and
services are based on the type of con-
tract, the value engineering clause or
alternate used, and the type of savings,
as follows:

GOVERNMENT/CONTRACTOR SHARES OF
NET ACQUISITION SAVINGS

(figures in percent)

Sharing Arrangement
Program re-
Incentive (vol- quirement
untary) (mandatory)
Contract Type %8?
In-
In- Con- | crant | fent
cur- and
stant con-
rent future
con- tract
tract | ,and rate con-
rate future tract
rate rate
Fixed-price (other than in-
centive) 50/50 | 50/50 | 75/25 | 75/25
Incentive (fixed-price or
cost) * 50/50 * 75125
Cost- reimbursement (other
than incentive)** 75/25 | 75/25 | 85/15 | 85/15

*Same sharing arrangement as the contract's profit or fee
adjustment formula.

**Includes cost-plus-award-fee contracts.

(2) Acquisition savings may be real-
ized on the instant contract, concur-
rent contracts, and future contracts.
The contractor is entitled to a percent-
age share (see subparagraph (1) above)
of any net acquisition savings. Net ac-
quisition savings result when the total
of acquisition savings becomes greater
than the total of Government costs and
any negative instant contract savings.
This may occur on the instant contract
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or it may not occur until reductions
have been negotiated on concurrent
contracts or until future contract sav-
ings are calculated, either through
lump-sum payment or as each future
contract is awarded.

(i) When the instant contract is not
an incentive contract, the contractor’s
share of net acquisition savings is cal-
culated and paid each time such sav-
ings are realized. This may occur once,
several times, or, in rare cases, not at
all.

(i) When the instant contract is an
incentive contract, the contractor
shares in instant contract savings
through the contract’s incentive struc-
ture. In calculating acquisition savings
under incentive contracts, the con-
tracting officer shall add any negative
instant contract savings to the target
cost or to the target price and ceiling
price and then offset these negative in-
stant contract savings and any Govern-
ment costs against concurrent and fu-
ture contract savings.

(3) The contractor shares in the sav-
ings on all affected units scheduled for
delivery during the sharing period (but
see 48.102(g)). The contractor is respon-
sible for maintaining, for 3 years after
final payment on the contract under
which the VECP was accepted, records
adequate to identify the first delivered
unit incorporating the applicable
VECP.

(4) Contractor shares of savings are
paid through the contract under which
the VECP was accepted. On incentive
contracts, the contractor’s share of
concurrent and future contract savings
and of collateral savings shall be paid
as a separate firm-fixed-price contract
line item on the instant contract.

(5) Within 3 months after concurrent
contracts have been modified to reflect
price reductions attributable to use of
the VECP, the contracting officer shall
modify the instant contract to provide
the contractor’s share of savings.

(6) The contractor’s share of future
contract savings may be paid as subse-
quent contracts are awarded or in a
lump-sum payment at the time the
VECP is accepted. The lump-sum meth-
od may be used only if the contracting
officer has established that this is the
best way to proceed and the contractor
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agrees. The contracting officer ordi-
narily shall make calculations as fu-
ture contracts are awarded and, within
3 months after their award, modify the
instant contract to provide the con-
tractor’s share of savings. For future
contract savings calculated under the
optional lump-sum method, the sharing
base is an estimate of the number of
items that the contracting office will
purchase for delivery during the shar-
ing period. In deciding whether or not
to use the more convenient lump-sum
method for an individual VECP, the
contracting officer shall consider—

(i) The accuracy with which the num-
ber of items to be delivered during the
sharing period can be estimated and
the probability of actual production of
the projected quantity;

(if) The availability of funds for a
lump-sum payment; and

(iii) The administrative expense of
amending the instant contract as fu-
ture contracts are awarded.

(b) Construction contracts. Sharing on
construction contracts applies only to
savings on the instant contract and to
collateral savings. The Government’s
share of savings is determined by sub-
tracting Government costs from in-
stant contract savings and multiplying
the result by (1) 45 percent for fixed-
price contracts; or (2) 75 percent for
cost-reimbursement contracts. Value
engineering sharing does not apply to
incentive construction contracts.

(c) Architect-engineering  contracts.
There shall be no sharing of value engi-
neering savings in contracts for archi-
tect-engineer services.

[48 FR 42443, Sept. 19, 1983, as amended at 54
FR 5057, Jan. 31, 1989; 55 FR 3887, Feb. 5, 1990;
59 FR 11387, Mar. 10, 1994]

48.104-2 Sharing collateral savings.

(a) The Government shares collateral
savings with the contractor, unless the
head of the contracting activity has de-
termined that the cost of calculating
and tracking collateral savings will ex-
ceed the benefits to be derived (see
48.201(e)).

(b) The contractor’s share of collat-
eral savings is 20 percent of the esti-
mated savings to be realized during an
average year of use but shall not ex-
ceed (1) the contract’s firm-fixed-price,
target price, target cost, or estimated

48.105

cost, at the time the VECP is accepted,
or (2) $100,000, whichever is greater. In
determining collateral savings, the
contracting officer shall consider any
degradation of performance, service
life, or capability. (See 48.104-1(a)(4) for
payment of collateral savings through
the instant contract.)

48.104-3 Sharing alternative—no-cost
settlement method.

In selecting an appropriate mecha-
nism for incorporating a VECP into a
contract, the contracting officer shall
analyze the different approaches avail-
able to determine which one would be
in the Government’s best interest. Con-
tracting officers should balance the ad-
ministrative costs of negotiating a set-
tlement against the anticipated sav-
ings. A no-cost settlement may be used
if, in the contracting officer’s judg-
ment, reliance on other VECP ap-
proaches likely would not be more
cost-effective, and the no-cost settle-
ment would provide adequate consider-
ation to the Government. Under this
method of settlement, the contractor
would keep all of the savings on the in-
stant contract, and all savings on its
concurrent contracts only. The Gov-
ernment would keep all savings result-
ing from concurrent contracts placed
with other sources, savings from all fu-
ture contracts, and all collateral sav-
ings. Use of this method must be by
mutual agreement of both parties for
individual VECPs.

[63 FR 34079, June 22, 1998]

48.105 Relationship to other incen-

tives.

Contractors should be offered the
fullest possible range of motivation,
yet the benefits of an accepted VECP
should not be rewarded both as value
engineering shares and under perform-
ance, design-to-cost, or similar incen-
tives of the contract. To that end,
when performance, design-to-cost, or
similar targets are set and
incentivized, the targets of such incen-
tives affected by the VECP are not to
be adjusted because of the acceptance
of the VECP. Only those benefits of an
accepted VECP not rewardable under
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other incentives are rewarded under a
value engineering clause.

[48 FR 42443, Sept. 19, 1983, as amended at 54
FR 5057, Jan. 31, 1989]

Subpart 48.2—Contract Clauses

48.201 Clauses for supply or service
contracts.

(a) General. The contracting officer
shall insert a value engineering clause
in solicitations and contracts when the
contract amount is expected to be
$100,000 or more, except as specified in
subparagraphs (1) through (5) and in
paragraph (f) below. A value engineer-
ing clause may be included in contracts
of lesser value if the contracting offi-
cer sees a potential for significant sav-
ings. Unless the chief of the contract-
ing office authorizes its inclusion, the
contracting officer shall not include a
value engineering clause in solicita-
tions and contracts—

(1) For research and development
other than full-scale development;

(2) For engineering services from not-
for-profit or nonprofit organizations;

(3) For personal services (see subpart
37.1);

(4) Providing for product or compo-
nent improvement, unless the value en-
gineering incentive application is re-
stricted to areas not covered by provi-
sions for product or component im-
provement;

(5) For commercial products (see part
11) that do not involve packaging speci-
fications or other special requirements
or specifications; or

(6) When the agency head has ex-
empted the contract (or a class of con-
tracts) from the requirements of part
48.

(b) Value engineering incentive. To pro-
vide a value engineering incentive, the
contracting officer shall insert the
clause at 52.248-1, Value Engineering,
in solicitations and contracts except as
provided in paragraph (a) above (but
see subparagraph (e)(1) below).

(c) Value engineering program require-
ment. (1) If a mandatory value engi-
neering effort is appropriate (i.e., if the
contracting officer considers that sub-
stantial savings to the Government
may result from a sustained value en-
gineering effort of a specified level),
the contracting officer shall use the
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clause with its Alternate | (but see sub-
paragraph (e)(2) below).

(2) The value engineering program re-
quirement may be specified by the Gov-
ernment in the solicitation or, in the
case of negotiated contracting, pro-
posed by the contractor as part of its
offer and included as a subject for ne-
gotiation. The program requirement
shall be shown as a separately priced
line item in the contract Schedule.

(d) Value engineering incentive and
program requirement. (1) If both a value
engineering incentive and a mandatory
program requirement are appropriate,
the contracting officer shall use the
clause with its Alternate Il (but see
subparagraph (e)(3) below).

(2) The contract shall restrict the
value engineering program require-
ment to well-defined areas of perform-
ance designated by line item in the
contract Schedule. Alternate Il applies
a value engineering program to the
specified areas and a value engineering
incentive to the remaining areas of the
contract.

(e) Collateral savings computation not
cost-effective. If the head of the con-
tracting activity determines for a con-
tract or class of contracts that the cost
of computing and tracking collateral
savings will exceed the benefits to be
derived, the contracting officer shall
use the clause with its—

(1) Alternate 11l if a value engineer-
ing incentive is involved;

(2) Alternate 11l and Alternate | if a
value engineering program require-
ment is involved; or

(3) Alternate IlIl and Alternate Il if
both an incentive and a program re-
quirement are involved.

(f) Architect-engineering contracts. The
contracting officer shall insert the
clause at 52.248-2, Value Engineering—
Architect-Engineer, in solicitations
and contracts whenever the Govern-
ment requires and pays for a specific
value engineering effort in architect-
engineer contracts. The clause at
52.248-1, Value Engineering, shall not
be used in solicitations and contracts
for architect-engineer services.

[48 FR 42443, Sept. 19, 1983, as amended at 54
FR 5057, Jan. 31, 1989; 55 FR 3887, Feb. 5, 1990]
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48.202 Clause for construction con-
tracts.

The contracting officer shall insert
the clause at 52.248-3, Value Engineer-
ing—Construction, in construction so-
licitations and contracts when the con-
tract amount is estimated to be
$100,000 or more, unless an incentive
contract is contemplated. The con-
tracting officer may include the clause
in contracts of lesser value if the con-
tracting officer sees a potential for sig-
nificant savings. The contracting offi-
cer shall not include the clause in in-
centive-type construction contracts. If
the head of the contracting activity de-
termines that the cost of computing
and tracking collateral savings for a
contract will exceed the benefits to be
derived, the contracting officer shall
use the clause with its Alternate I.

PART 49—TERMINATION OF
CONTRACTS
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Subpart 49.1—General Principles
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49.605 Request to settle subcontractor set-
tlement proposals.

49.606 Granting subcontract settlement au-
thorization.

49.607 Delinquency notices.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42447, Sept. 19, 1983, unless
otherwise noted.

49.000 Scope of part.

This part establishes policies and
procedures relating to the complete or
partial termination of contracts for the
convenience of the Government or for
default. It prescribes contract clauses
relating to termination and excusable
delay and includes instructions for
using termination and settlement
forms.

49.001 Definitions.

Claim, as used in this part, means the
same as the language in 33.201.

Continued portion of the contract, as
used in this part, means the portion of
a partially terminated contract that
the contractor must continue to per-
form.

Effective date of termination means the
date on which the notice of termi-
nation requires the contractor to stop
performance under the contract. If the
termination notice is received by the
contractor subsequent to the date fixed
for termination, then the effective date
of termination means the date the no-
tice is received.

Other work, as used in this part,
means any current or scheduled work
of the contractor, whether Government
or commercial, other than work relat-
ed to the terminated contract.

Partial termination means the termi-
nation of a part, but not all, of the
work that has not been completed and
accepted under a contract.

Settlement agreement, as used in this
part, means a written agreement in the
form of an amendment to a contract
settling all or a severable portion of a
settlement proposal.

Settlement proposal, as used in this
part, means a proposal for effecting
settlement of a contract terminated in
whole or in part, submitted by a con-
tractor or subcontractor in the form,
and supported by the data, required by
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this part. A settlement proposal is in-
cluded within the generic meaning of
the word claim under false claims acts
(see 18 U.S.C. 287 and 31 U.S.C. 3729).

Terminated portion of the contract
means the portion of a terminated con-
tract that relates to work or end items
not completed and accepted before the
effective date of termination that the
contractor is not to continue to per-
form. For construction contracts that
have been completely terminated for
convenience, it means the entire con-
tract, notwithstanding the completion
of, and payment for, individual items
of work before termination.

Termination contracting officer means
a contracting officer who is settling
terminated contracts (see Contracting
officer in 2.1).

Termination inventory means the same
as the language in 45.601.

Unsettled contract change means any
contract change or contract term for
which a definitive modification is re-
quired but has not been executed.

[48 FR 42443, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

49.002 Applicability.

(a) This part applies to contracts
that provide for termination for the
convenience of the Government or for
the default of the contractor (see also
13.302-4).

(b) Contractors shall use this part,
unless inappropriate, to settle sub-
contracts terminated as a result of
modification of prime contracts. The
contracting officer shall use this part
as a guide in evaluating settlements of
subcontracts terminated for the con-
venience of a contractor whenever the
settlement will be the basis of a pro-
posal for reimbursement from the Gov-
ernment under a cost-reimbursement
contract.

(c) The contracting officer may use
this part in determining an equitable
adjustment resulting from a modifica-
tion under the Changes clause of any
contract, except cost-reimbursement
contracts.

(d) When action to be taken or au-
thority to be exercised under this part
depends upon the amount of the settle-
ment proposal, that amount shall be
determined by deducting from the
gross settlement proposed the amounts

49.101

payable for completed articles or work
at the contract price and amounts for
the settlement of subcontractor settle-
ment proposals. Credits for retention
or other disposal of termination inven-
tory and amounts for advance or par-
tial payments shall not be deducted.

[48 FR 42447, Sept. 19, 1983, as amended at 62
FR 64927, Dec. 9, 1997]

Subpart 49.1—General Principles

49.100 Scope of subpart.

(a) This subpart deals with—

(1) The authority and responsibility
of contracting officers to terminate
contracts in whole or in part for the
convenience of the Government or for
default;

(2) Duties of the contractor and the
contracting officer after issuance of
the notice of termination;

(3) General procedures for the settle-
ment of terminated contracts; and

(4) Settlement agreements.

(b) Additional principles applicable
to the termination for convenience and
settlement of fixed-price and cost-re-
imbursement contracts are included in
subparts 49.2 and 49.3. Additional prin-
ciples applicable to the termination of

contracts for default are included in
subpart 49.4.
49.101 Authorities and responsibil-

ities.

(a) The termination clauses or other
contract clauses authorize contracting
officers to terminate contracts for con-
venience, or for default, and to enter
into settlement agreements under this
regulation.

(b) The contracting officer shall ter-
minate contracts, whether for default
or convenience, only when it is in the
Government’s interest. The contract-
ing officer shall effect a no-cost settle-
ment instead of issuing a termination
notice when (1) it is known that the
contractor will accept one, (2) Govern-
ment property was not furnished, and
(3) there are no outstanding payments,
debts due the Government, or other
contractor obligations.

(c) When the price of the undelivered
balance of the contract is less than
$5,000, the contract should not nor-
mally be terminated for convenience
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but should be permitted to run to com-
pletion.

(d) After the contracting officer
issues a notice of termination, the ter-
mination contracting officer (TCO) is
responsible for negotiating any settle-
ment with the contractor, including a
no-cost settlement if appropriate.
Auditors and TCO’s shall promptly
schedule and complete audit reviews
and negotiations, giving particular at-
tention to the need for timely action
on all settlements involving small
business concerns.

(e) If the same item is under contract
with both large and small business con-
cerns and it is necessary to terminate
for convenience part of the units still
to be delivered, preference shall be
given to the continuing performance of
small business contracts over large
business contracts unless the chief of
the contracting office determines that
this is not in the Government’s inter-
est.

(f) The contracting officer is respon-
sible for the release of excess funds re-
sulting from the termination unless
this responsibility is specifically dele-
gated to the TCO.

[48 FR 42447, Sept. 19, 1983, as amended at 55
FR 52797, Dec. 21, 1990; 56 FR 67134, Dec. 27,
1991]

49.102 Notice of termination.

(a) General. The contracting officer
shall terminate contracts for conven-
ience or default only by a written no-
tice to the contractor (see 49.601). When
the notice is mailed, it shall be sent by
certified mail, return receipt re-
quested. When the contracting office
arranges for hand delivery of the no-
tice, a written acknowledgment shall
be obtained from the contractor. The
notice shall state—

(1) That the contract is being termi-
nated for the convenience of the Gov-
ernment (or for default) under the con-
tract clause authorizing the termi-
nation;

(2) The effective date of termination;

(3) The extent of termination;

(4) Any special instructions; and

(5) The steps the contractor should
take to minimize the impact on person-
nel if the termination, together with
all other outstanding terminations,
will result in a significant reduction in
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the contractor’s work force (see para-
graph (g) of the notice in 49.601-2). If
the termination notice is by telegram,
include these steps in the confirming
letter or modification.

(b) Distribution of copies. The con-
tracting officer shall simultaneously
send the termination notice to the con-
tractor, and a copy to the contract ad-
ministration office and to any known
assignee, guarantor, or surety of the
contractor.

(c) Amendment of termination notice.
The contracting officer may amend a
termination notice to—

(1) Correct nonsubstantive mistakes
in the notice;

(2) Add supplemental data or instruc-
tions; or

(3) Rescind the notice if it is deter-
mined that items terminated had been
completed or shipped before the con-
tractor’s receipt of the notice.

(d) Reinstatement of terminated con-
tracts. Upon written consent of the con-
tractor, the contracting office may re-
instate the terminated portion of a
contract in whole or in part by amend-
ing the notice of termination if it has
been determined in writing that—

(1) Circumstances clearly indicate a
requirement for the terminated items;
and

(2) Reinstatement is advantageous to
the Government.

49.103 Methods of settlement.

Settlement of terminated cost-reim-
bursement contracts and fixed-price
contracts terminated for convenience
may be effected by (a) negotiated
agreement, (b) determination by the
TCO, (c) costing-out under vouchers
using SF 1034, Public Voucher for Pur-
chases and Services Other Than Per-
sonal, for cost-reimbursement con-
tracts (as prescribed in subpart 49.3), or
(d) a combination of these methods.
When possible, the TCO should nego-
tiate a fair and prompt settlement with
the contractor. The TCO shall settle a
settlement proposal by determination
only when it cannot be settled by
agreement.

49.104 Duties of prime contractor after
receipt of notice of termination.

After receipt of the notice of termi-
nation, the contractor shall comply
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with the notice and the termination
clause of the contract, except as other-
wise directed by the TCO. The notice
and clause applicable to convenience
terminations generally require that
the contractor—

(a) Stop work immediately on the
terminated portion of the contract and
stop placing subcontracts thereunder;

(b) Terminate all subcontracts relat-
ed to the terminated portion of the
prime contract;

() Immediately advise the TCO of
any special circumstances precluding
the stoppage of work;

(d) Perform the continued portion of
the contract and submit promptly any
request for an equitable adjustment of
price for the continued portion, sup-
ported by evidence of any increase in
the cost, if the termination is partial;

(e) Take necessary or directed action
to protect and preserve property in the
contractor’s possession in which the
Government has or may acquire an in-
terest and, as directed by the TCO, de-
liver the property to the Government;

(f) Promptly notify the TCO in writ-
ing of any legal proceedings growing
out of any subcontract or other com-
mitment related to the terminated por-
tion of the contract;

(g) Settle outstanding liabilities and
proposals arising out of termination of
subcontracts, obtaining any approvals
or ratifications required by the TCO;

(h) Promptly submit the contractor’s
own settlement proposal, supported by
appropriate schedules; and

(i) Dispose of termination inventory,
as directed or authorized by the TCO.

49.105 Duties of termination contract-
ing officer after issuance of notice
of termination.

(a) Consistent with the termination
clause and the notice of termination,
the TCO shall—

(1) Direct the action required of the
prime contractor;

(2) Examine the settlement proposal
of the prime contractor and, when ap-
propriate, the settlement proposals of
subcontractors;

(3) Promptly negotiate settlement
with the contractor and enter into a
settlement agreement; and

(4) Promptly settle the contractor’s
settlement proposal by determination

49.105

for the elements that cannot be agreed
on, if unable to negotiate a complete
settlement.

(b) To expedite settlement, the TCO
may request specially qualified person-
nel to—

(1) Assist in dealings with the con-
tractor;

(2) Advise on legal and contractual
matters;

(3) Conduct accounting reviews and
advise and assist on accounting mat-
ters; and

(4) Perform the following functions
regarding termination inventory (see
subpart 45.6):

(i) Verify its existence.

(ii) Determine qualitative and quan-
titative allocability.

(iii) Make recommendations concern-
ing serviceability.

(iv) Undertake necessary screening
and redistribution.

(v) Assist the contractor in accom-
plishing other disposition.

(c) The TCO should promptly hold a
conference with the contractor to de-
velop a definite program for effecting
the settlement. When appropriate in
the judgment of the TCO, after consult-
ing with the contractor, principal sub-
contractors should be requested to at-
tend. Topics that should be discussed
at the conference and documented in-
clude—

(1) General principles relating to the
settlement of any settlement proposal,
including obligations of the contractor
under the termination clause of the
contract;

(2) Extent of the termination, point
at which work is stopped, and status of
any plans, drawings, and information
that would have been delivered had the
contract been completed;

(3) Status of any continuing work;

(4) Obligation of the contractor to
terminate subcontracts and general
principles to be followed in settling
subcontractor settlement proposals;

(5) Names of subcontractors involved
and the dates termination notices were
issued to them;

(6) Contractor personnel handling re-
view and settlement of subcontractor
settlement proposals and the methods
being used;
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(7) Arrangements for transfer of title
and delivery to the Government of any
material required by the Government;

(8) General principles and procedures
to be followed in the protection, preser-
vation, and disposition of the contrac-
tor’s and subcontractors’ termination
inventories, including the preparation
of termination inventory schedules;

(9) Contractor accounting practices
and preparation of SF 1439 (Schedule of
Accounting Information (49.602-3);

(10) Form in which to submit settle-
ment proposals;

(11) Accounting review of settlement
proposals;

(12) Any requirement for interim fi-
nancing in the nature of partial pay-
ments;

(13) Tentative time schedule for ne-
gotiation of the settlement, including
submission by the contractor and sub-
contractors of settlement proposals,
termination inventory schedules, and
accounting information schedules (see
49.206-3 and 49.303-2);

(14) Actions taken by the contractor
to minimize impact upon employees af-
fected adversely by the termination
(see paragraph (g) of the letter notice
in 49.601-2); and

(15) Obligation of the contractor to
furnish accurate, complete, and cur-
rent cost or pricing data, and to certify
to that effect in accordance with
15.403-4(a)(1) when the amount of a ter-
mination settlement agreement, or a
partial termination settlement agree-
ment plus the estimate to complete the
continued portion of the contract ex-
ceeds the threshold in 15.403-4.

[48 FR 42447, Sept. 19, 1983, as amended at 61
FR 39221, July 26, 1996; 62 FR 51271, Sept. 30,
1997]

49.105-1 Termination status reports.

When the TCO and contracting offi-
cer are in different activities, the TCO
will furnish periodic status reports on
termination actions to the contracting
office upon request. The contracting of-
fice shall specify the information re-
quired.

49.105-2 Release of excess funds.

(a) The TCO shall estimate the funds
required to settle the termination, and
within 30 days after the receipt of the
termination notice, recommend the re-
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lease of excess funds to the contracting
officer. The initial deobligation of ex-
cess funds should be accomplished in a
timely manner by the contracting offi-
cer, or the TCO, if delegated the re-
sponsibility. The TCO shall not rec-
ommend the release of amounts under
$1,000, unless requested by the con-
tracting officer.

(b) The TCO shall maintain continu-
ous surveillance of required funds to
permit timely release of any additional
excess funds (a recommended format
for release of excess funds is in 49.604).
If previous releases of excess funds re-
sult in a shortage of the amount re-
quired for settlement, the TCO shall
promptly inform the contracting offi-
cer, who shall reinstate the funds with-
in 30 days.

[56 FR 67134, Dec. 27, 1991]

49.105-3 Termination case file.

The TCO responsible for negotiating
the final settlement shall establish a
separate case file for each termination.
This file will include memoranda and
records of all actions relative to the
settlement (see 4.801).

49.105-4 Cleanup of construction site.

In the case of terminated construc-
tion contracts, the contracting officer
shall direct action to ensure the clean-
up of the site, protection of serviceable
materials, removal of hazards, and
other action necessary to leave a safe
and healthful site.

49.106 Fraud or other criminal
duct.

If the TCO suspects fraud or other
criminal conduct related to the settle-
ment of a terminated contract, the
TCO shall discontinue negotiations and
report the facts under agency proce-
dures.

con-

49.107 Audit of prime contract settle-
ment proposals and subcontract
settlements.

(@) The TCO shall refer each prime
contractor settlement proposal of
$100,000 or more to the appropriate
audit agency for review and rec-
ommendations. The TCO may submit
settlement proposals of less than
$100,000 to the audit agency. Referrals
shall indicate any specific information
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or data that the TCO desires and shall
include facts and circumstances that
will assist the audit agency in perform-
ing its function. The audit agency shall
develop requested information and may
make any further accounting reviews
it considers appropriate. After its re-
view, the audit agency shall submit
written comments and recommenda-
tions to the TCO. When a formal exam-
ination of settlement proposals under
$100,000 is not warranted, the TCO will
perform or have performed a desk re-
view and include a written summary of
the review in the termination case file.

(b) The TCO shall refer subcontract
settlements received for approval or
ratification to the appropriate audit
agency for review and recommenda-
tions when (1) the amount exceeds
$100,000 or (2) the TCO wants a com-
plete or partial accounting review. The
audit agency shall submit written com-
ments and recommendations to the
TCO. The review by the audit agency
does not relieve the prime contractor
or higher tier subcontractor of the re-
sponsibility for performing an account-
ing review.

(c)(1) The responsibility of the prime
contractor and of each subcontractor
(see 49.108) includes performance of ac-
counting reviews and any necessary
field audits. However, the TCO should
request the Government audit agency
to perform the accounting review of a
subcontractor’s settlement proposal
when—

(i) A subcontractor objects, for com-
petitive reasons, to an accounting re-
view of its records by an upper tier
contractor;

(ii) The Government audit agency is
currently performing audit work at the
subcontractor’s plant, or can perform
the audit more economically or effi-
ciently;

(iii) Audit by the Government is nec-
essary for consistent audit treatment
and orderly administration; or

(iv) The contractor has a substantial
or controlling financial interest in the
subcontractor.

(2) The audit agency should avoid du-
plication of accounting reviews per-
formed by the upper tier contractor on
subcontractor settlement proposals.
However, this should not preclude the
Government from making additional

49.108-2

reviews when appropriate. When the
contractor is performing accounting
reviews according to this section, the
TCO should request the audit agency to
periodically examine the contractor’s
accounting review procedures and per-
formance, and to make appropriate
comments and recommendations to the
TCO.

(d) The audit report is advisory only,
and is for the TCO to use in negotiat-
ing a settlement or issuing a unilateral
determination. Government personnel
handling audit reports must be careful
not to reveal privileged information or
information that will jeopardize the
negotiation position of the Govern-
ment, the prime contractor, or a higher
tier subcontractor. Consistent with
this, and when in the Government’s in-
terest, the TCO may furnish audit re-
ports under paragraph (c) above to
prime and higher tier subcontractors
for their use in settling subcontract
settlement proposals.

[48 FR 42447, Sept. 19, 1983, as amended at 55
FR 52797, Dec. 21, 1990]

49.108 Settlement of subcontract set-
tlement proposals.

49.108-1 Subcontractor’s rights.

A subcontractor has no contractual
rights against the Government upon
the termination of a prime contract. A
subcontractor may have rights against
the prime contractor or intermediate
subcontractor with whom it has con-
tracted. Upon termination of a prime
contract, the prime contractor and
each subcontractor are responsible for
the prompt settlement of the settle-
ment proposals of their immediate sub-
contractors.

49.108-2 Prime contractor’s rights and
obligations.

(@) Termination for convenience
clauses provide that after receipt of a
termination notice the prime contrac-
tor shall, unless directed otherwise by
the TCO, terminate all subcontracts to
the extent that they relate to the per-
formance of prime work terminated.
Therefore, prime contractors should in-
clude a termination clause in their sub-
contracts for their own protection.
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Suggestions regarding use of sub-
contract termination clauses are in
subpart 49.5.

(b) The failure of a prime contractor
to include an appropriate termination
clause in any subcontract, or to exer-
cise the clause rights, shall not—

(1) Affect the Government’s right to
require the termination of the sub-
contract; or

(2) Increase the obligation of the
Government beyond what it would
have been if the subcontract had con-
tained an appropriate clause.

(c) In any case, the reasonableness of
the prime contractor’s settlement with
the subcontractor should normally be
measured by the aggregate amount due
under paragraph (f) of the subcontract
termination clause suggested in
49.502(e). The TCO shall allow reim-
bursement in excess of that amount
only in unusual cases and then only to
the extent that the terms of the sub-
contract did not unreasonably increase
the rights of the subcontractor.

49.108-3 Settlement procedure.

(a) Contractors shall settle with sub-
contractors in general conformity with
the policies and principles relating to
settlement of prime contracts in this
subpart and subparts 49.2 or 49.3. How-
ever, the basis and form of the sub-
contractor’s settlement proposal must
be acceptable to the prime contractor
or the next higher tier subcontractor.
Each settlement must be supported by
accounting data and other information
sufficient for adequate review by the
Government. In no event will the Gov-
ernment pay the prime contractor any
amount for loss of anticipatory profits
or consequential damages resulting
from the termination of any sub-
contract (but see 49.108-5).

(b) Except as provided in 49.108-4, the
TCO shall require that—

(1) All subcontractor termination in-
ventory be disposed of and accounted
for in accordance with part 45; and

(2) The prime contractor submit, for
approval or ratification, all termi-
nation settlements with subcontrac-
tors.

(c) The TCO shall promptly examine
each subcontract settlement received
to determine that the subcontract ter-
mination was made necessary by the
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termination of the prime contract (or
by issuance of a change order—see
49.002(b)). The TCO will also determine
if the settlement was arrived at in good
faith, is reasonable in amount, and is
allocable to the terminated portion of
the contract (or, if allocable only in
part, that the proposed allocation is
reasonable). In considering the reason-
ableness of any subcontract settle-
ment, the TCO shall generally be guid-
ed by the provisions of this part relat-
ing to the settlement of prime con-
tracts, and shall comply with any ap-
plicable requirements of 49.107 and
49.111 relating to accounting and other
reviews. After the examination, the
TCO shall notify the contractor in
writing of (1) approval or ratification,
or (2) the reasons for disapproval.

[48 FR 42424, Sept. 19, 1983, as amended at 62
FR 237, Jan. 2, 1997

49.108-4 Authorization for subcontract
settlements without approval or
ratification.

(a)(1) The TCO may, upon written re-
quest, give written authorization to
the prime contractor to conclude set-
tlements of subcontracts terminated in
whole or in part without approval or
ratification when the amount of settle-
ment (see 49.002(d)) is $100,000 or less,
if—

(i) The TCO is satisfied with the ade-
quacy of the procedures used by the
contractor in settling settlement pro-
posals, including proposals for reten-
tion, sale, or other disposal of termi-
nation inventory of the immediate and
lower tier subcontractors (the TCO
shall obtain the advice and rec-
ommendations of (A) the appropriate
audit agency relating to the adequacy
of the contractor’s audit administra-
tion, including personnel, and (B) the
cognizant plant clearance officer relat-
ing to the adequacy of the contractor’s
procedures and personnel for the ad-
ministration of property disposal mat-
ters);

(i) Any termination inventory in-
cluded in determining the amount of
the settlement will be disposed of as di-
rected by the prime contractor, gen-
erally using the requirements of 45.614,
except that the disposition of the in-
ventory shall not (A) be subject to re-
view by the TCO under 49.108-3(c) or
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45.607, or (B) be subject to the screen-
ing requirements in 45.608; and

(iii) A certificate similar to the cer-
tificate in the settlement proposal
form in 49.602-1(a) will accompany the
settlement.

(2) Except as provided in subpara-
graph (4) below, authority granted to a
prime contractor under subparagraph
(1) above by any TCO shall apply to all
Executive agencies’ prime contracts
that are terminated, or modified by
change orders.

(3) Except as provided in subpara-
graph (4) below, the TCO shall accept,
as part of the prime contractor’s set-
tlement proposal, settlements of termi-
nated lower tier subcontracts con-
cluded by any of the prime contractor’s
immediate or lower tier subcontractors
who have been granted authority as
prime contractors to settle sub-
contracts; provided, that the settle-
ment is within the limit of the author-
ity. Authorization to settle proposals
of lower tier subcontractors shall not
be granted directly to subcontractors.
However, a prime contractor author-
ized to approve subcontractor settle-
ments may also exercise this authority
in its capacity as a subcontractor, with
respect to its terminated subcontracts
and orders. When exercising this au-
thority as a subcontractor, the con-
tractor shall notify the purchaser.

(4) The provisions of subparagraphs
(1), (2), and (3) above shall not apply to
contracts under the administration of
any contracting officer if the contract-
ing officer so notifies the prime con-
tractor concerned. This notice shall (i)
be in writing, and (ii) if subparagraph
(3) above is involved, specify any sub-
contractor affected.

(b) Section 45.614 shall apply to dis-
posal of completed end items allocable
to the terminated subcontract. How-
ever, these items may be disposed of
without review by the TCO under
49.108-3 or 45.607, and without screening
under 45.608, if the total amount (at the
subcontract price) when added to the
amount of the settlement does not ex-
ceed the amount authorized under this
subsection.

(c) A TCO granting the authorization
in subparagraph (a)(1) above shall peri-
odically (at least annually) make a se-
lective review of settlements and set-

49.108-5

tlement procedures to determine if the
contractor is making adequate reviews
and fair settlements, and whether the
authorization should remain in effect.
The TCO shall obtain the advice and
recommendations of the appropriate
audit agency and the cognizant plant
clearance officer. When it is deter-
mined that the contractor’s procedures
are not adequate, or that improper set-
tlements are being made, or when the
authority has not been used in the pre-
ceding 2 years, the TCO shall revoke
the authorization by written notice to
the contractor, effective on the date of
receipt.

(d) The contractor may make any
number of separate settlements with a
single subcontractor but shall not di-
vide settlement proposals solely to
bring them under an authorization
limit. Separate settlement proposals
that would normally be included in a
single proposal, such as those based on
a series of separate orders for the same
item under one contract, shall be con-
solidated whenever possible.

(e) Upon written request of the con-
tractor, the TCO may increase an au-
thorization granted under subpara-
graph (a)(1) of this subsection to au-
thorize the contractor to conclude set-
tlements under a particular prime con-
tract. The TCO may limit the increased
authorization to specific subcontracts
or classes of subcontracts.

(f) Authorizations granted under this
49.108-4 shall not authorize the settle-
ment of requisitions or orders placed
with any unit within the contractor’s
corporate entity.

(g) Recommended formats for a re-
quest to settle subcontractor settle-
ment proposals and the TCO’s letter of
authorization to the contractor are in
49.605 and 49.606, respectively.

[48 FR 42447, Sept. 19, 1983, as amended at 55
FR 52797, Dec. 21, 1990]

49.108-5 Recognition of judgments and
arbitration awards.

(a) When a subcontractor obtains a
final judgment against a prime con-
tractor, the TCO shall, for the purposes
of settling the prime contract, treat
the amount of the judgment as a cost
of settling with the contractor, to the
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extent the judgment is properly alloca-
ble to the terminated portion of the
prime contract, if—

(1) The prime contractor has made
reasonable efforts to include in the
subcontract a termination clause de-
scribed in 49.502(e), 49.503(c), or a simi-
lar clause excluding payment of antici-
patory profits or consequential dam-
ages;

(2) The provisions of the subcontract
relating to the rights of the parties
upon its termination are fair and rea-
sonable and do not unreasonably in-
crease the common law rights of the
subcontractor;

(3) The contractor made reasonable
efforts to settle the settlement pro-
posal of the subcontractor;

(4) The contractor gave prompt no-
tice to the contracting officer of the
initiation of the proceedings in which
the judgment was rendered and did not
refuse to give the Government control
of the defense of the proceedings; and

(5) The contractor diligently de-
fended the suit or, if the Government
assumed control of the defense of the
proceedings, rendered reasonable as-
sistance requested by the Government.

(b) If the conditions in subparagraphs
(a)(1) through (5) above are not all met,
the TCO may allow the contractor the
part of the judgment considered fair for
settling the subcontract settlement
proposal, giving due regard to the poli-
cies in this part for settlement of pro-
posals.

() When a contractor and a sub-
contractor submit the subcontractor’s
settlement proposal to arbitration
under any applicable law or contract
provision, the TCO shall recognize the
arbitration award as the cost of set-
tling the proposal of the contractor to
the same extent and under the same
conditions as in paragraphs (a) and (b)
above.

49.108-6 Delay in settling subcontrac-
tor settlement proposals.

When a prime contractor’s inability
to settle with a subcontractor delays
the settlement of the prime contract,
the TCO may settle with the prime
contractor. The TCO shall except the
subcontractor settlement proposal
from the settlement in whole or part
and reserve the rights of the Govern-
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ment and the prime contractor with re-
spect to the subcontractor proposal.

49.108-7 Government assistance in set-
tling subcontracts.

In unusual cases the TCO may deter-
mine, with the consent of the prime
contractor, that it is in the Govern-
ment’s interest to provide assistance to
the prime contractor in the settlement
of a particular subcontract. In these
situations, the Government, the prime
contractor, and a subcontractor may
enter into an agreement covering the
settlement of one or more sub-
contracts. In these settlements, the
subcontractor shall be paid through
the prime contractor as part of the
overall settlement with the prime con-
tractor.

49.108-8 Assignment of rights under
subcontracts.

(a) The termination for convenience
clauses in 52.249, except the short-form
clauses, obligate the prime contractor
to assign to the Government, as di-
rected by the TCO, all rights, titles,
and interest under any subcontract ter-
minated because of termination of the
prime contract. The TCO shall not re-
quire the assignment unless it is in the
Government’s interest.

(b) The termination for convenience
clauses (except the short-form clauses)
also provide the Government the right,
in its discretion, to settle and pay any
settlement proposal arising out of the
termination of subcontracts. This right
does not obligate the Government to
settle and pay settlement proposals of
subcontractors. As a general rule, the
prime contractor is obligated to settle
and pay these proposals. However,
when the TCO determines that it is in
the Government’s interest, the TCO
shall, after notifying the contractor,
settle the subcontractor’s proposal
using the procedures for settlement of
prime contracts. An example in which
the Government’s interest would be
served is when a subcontractor is a sole
source and it appears that a delay by
the prime contractor in settlement or
payment of the subcontractor’s pro-
posal will jeopardize the financial posi-
tion of the subcontractor. Direct set-
tlements with subcontractors are not
encouraged.
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49.109 Settlement agreements.

49.109-1 General.

When a termination settlement has
been negotiated and all required re-
views have been obtained, the contrac-
tor and the TCO shall execute a settle-
ment agreement on Standard Form 30
(Amendment of Solicitation/Modifica-
tion of Contract) (see 49.603). The set-
tlement shall cover (a) any setoffs that
the Government has against the con-
tractor that may be applied against the
terminated contract and (b) all settle-
ment proposals of subcontractors, ex-
cept proposals that are specifically ex-
cepted from the agreement and re-
served for separate settlement.

49.109-2 Reservations.

(a) The TCO shall—

(1) Reserve in the settlement agree-
ment any rights or demands of the par-
ties that are excepted from the settle-
ment;

(2) Ensure that the wording of the
reservation does not create any rights
for the parties beyond those in exist-
ence before execution of the settlement

agreement;
(3) Mark each applicable settlement
agreement with “This settlement

agreement contains a reservation” and
retain the contract file until the res-
ervation is removed;

(4) Ensure that sufficient funds are
retained to cover complete settlement
of the reserved items; and

(5) At the appropriate time, prepare a
separate settlement of reserved items
and include it in a separate settlement
agreement.

(b) A recommended format for settle-
ment of reservations appears in 49.603-
9.

49.109-3 Government property.

Before execution of a settlement
agreement, the TCO shall determine
the accuracy of the Government prop-
erty account for the terminated con-
tract. If an audit discloses property for
which the contractor cannot account,
the TCO shall reserve in the settlement
agreement the rights of the Govern-
ment regarding that property or make
an appropriate deduction from the
amount otherwise due the contractor.

49.109-6

49.109-4 No-cost settlement.

The TCO shall execute a no-cost set-
tlement agreement (see 49.603-6 or
49.603-7, as applicable) if (a) the con-
tractor has not incurred costs for the
terminated portion of the contract or
(b) the contractor is willing to waive
the costs incurred and (c) no amounts
are due the Government under the con-
tract.

49.109-5 Partial settlements.

The TCO should attempt to settle in
one agreement all rights and liabilities
of the parties under the contract ex-
cept those arising from any continued
portion of the contract. Generally, the
TCO shall not attempt to make partial
settlements covering particular items
of the prime contractor’s settlement
proposal. However, when a TCO cannot
promptly complete settlement under
the terminated contract, a partial set-
tlement may be entered into if (a) the
issues on which agreement has been
reached are clearly severable from
other issues and (b) the partial settle-
ment will not prejudice the Govern-
ment’s or contractor’s interests in dis-
posing of the unsettled part of the set-
tlement proposal.

49.109-6 Joint settlement of two or
more settlement proposals.

(a) With the consent of the contrac-
tor, the TCO or TCO’s concerned may
negotiate jointly two or more termi-
nation settlement proposals of the
same contractor under different con-
tracts, even though the contracts are
with different contracting offices or
agencies. In such cases, accounting
work shall be consolidated to the
greatest extent practical. The resulting
settlement may be evidenced by one
settlement agreement covering all con-
tracts involved or by a separate agree-
ment for each contract involved.

(b) When the settlement agreement
covers more than one contract, it shall
(1) clearly identify the contracts in-
volved, (2) assign an amendment modi-
fication number to each contract, (3)
apportion the total amount of the set-
tlement among the several contracts
on some reasonable basis, (4) have at-
tached or incorporated a schedule
showing the apportionment, and (5) be
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distributed and attached to each con-
tract involved in the same manner as
other contract modifications.

49.109-7 Settlement by determination.

(a) General. If the contractor and TCO
cannot agree on a termination settle-
ment, or if a settlement proposal is not
submitted within the period required
by the termination clause, the TCO
shall issue a determination of the
amount due consistent with the termi-
nation clause, including any cost prin-
ciples incorporated by reference. The
TCO shall comply with 49.109-1 through
49.109-6 in making a settlement by de-
termination and with 49.203 in making
an adjustment for loss, if any. Copies of
determinations shall receive the same
distribution as other contract modi-
fications.

(b) Notice to contractor. Before issuing
a determination of the amount due the
contractor, the TCO shall give the con-
tractor at least 15 days notice by cer-
tified mail (return receipt requested)
to submit written evidence, so as to
reach the TCO on or before a stated
date, substantiating the amount pre-
viously proposed.

(c) Justification of settlement proposal.
(1) The contractor has the burden of es-
tablishing, by proof satisfactory to the
TCO, the amount proposed.

(2) The contractor may submit
vouchers, verified transcripts of books
of account, affidavits, audit reports,
and other documents as desired. The
TCO may request the contractor to
submit additional documents and data,
and may request appropriate account-
ings, investigations, and audits.

(3) The TCO may accept copies of
documents and records without requir-
ing original documents unless there is
a question of authenticity.

(4) The TCO may hold any con-
ferences considered appropriate (i) to
confer with the contractor, (ii) to ob-
tain additional information from Gov-
ernment personnel or from independent
experts, or (iii) to consult persons who
have submitted affidavits or reports.

(d) Determinations. After reviewing
the information available, the TCO
shall determine the amount due and
shall transmit a copy of the determina-
tion to the contractor by certified mail
(return receipt requested), or by any
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other method that provides evidence of
receipt. The transmittal letter shall
advise the contractor that the deter-
mination is a final decision from which
the contractor may appeal under the
Disputes clause, except as shown in
paragraph (f) below. The determination
shall specify the amount due the con-
tractor and will be supported by de-
tailed schedules conforming generally
to the forms for settlement proposals
prescribed in 49.602-1 and by additional
information, schedules, and analyses as
appropriate. The TCO shall explain
each major item of disallowance. The
TCO need not reconsider any other ac-
tion relating to the terminated portion
of the contract that was ratified or ap-
proved by the TCO or another contract-
ing officer.

(e) Preservation of evidence. The TCO
shall retain all written evidence and
other data relied upon in making a de-
termination, except that copies of
original books of account need not be
made. The TCO shall return books of
account, together with other original
papers and documents, to the contrac-
tor within a reasonable time.

(f) Appeals. The contractor may ap-
peal, under the Disputes clause, any
settlement by determination, except
when the contractor has failed to sub-
mit the settlement proposal within the
time provided in the contract and
failed to request an extension of time.
The pendency of an appeal shall not af-
fect the authority of the TCO to settle
the settlement proposal or any part by
negotiation with the contractor at any
time before the appeal is decided.

(g9) Decision on the contractor’s appeal.
The TCO shall give effect to a decision
of the Claims Court or a board of con-
tract appeals, when necessary, by an
appropriate modification to the con-
tract. When appropriate, the TCO
should obtain a release from the con-
tractor. TCO’s are authorized to mod-
ify the formats of settlement agree-
ments in 49.603 to agree with this pro-
vision.

[48 FR 42447, Sept. 19, 1983, as amended at 52
FR 19805, May 27, 1987]

49.110 Settlement negotiation memo-
randum.

(a) The TCO shall, at the conclusion
of negotiations, prepare a settlement
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negotiation memorandum describing
the principal elements of the settle-
ment for inclusion in the termination
case file and for use by reviewing au-
thorities. Pricing aspects of the settle-
ment shall be documented in accord-
ance with 15.406-3. The memorandum
shall be distributed in accordance with
15.406-3.

(b) If the settlement was negotiated
on the basis of individual items, the
TCO shall specify the factors consid-
ered for each item. If the settlement
was negotiated on an overall lump-sum
basis, the TCO need not evaluate each
item or group of items individually,
but shall support the total amount of
the recommended settlement in rea-
sonable detail. The memorandum shall
include explanations of matters involv-
ing differences and doubtful questions
settled by agreement, and the factors
considered. The TCO should include
any other matters that will assist re-
viewing authorities in understanding
the basis for the settlement.

[48 FR 42447, Sept. 19, 1983, as amended at 56
FR 67135, Dec. 27, 1991; 62 FR 51271, Sept. 30,
1997]

49.111 Review of
ments.

Each agency shall establish proce-
dures, when necessary, for the adminis-
trative review of proposed termination
settlements. When one agency provides
termination settlement services for an-
other agency, the agency providing the
services shall also perform the settle-
ment review function.

proposed settle-

49.112 Payment.

49.112-1 Partial payments.

(a) General. If the contract authorizes
partial payments on settlement propos-
als before settlement, a prime contrac-
tor may request them on the form pre-
scribed in 49.602-4 at any time after
submission of interim or final settle-
ment proposals. The Government will
process applications for partial pay-
ments promptly. A subcontractor shall
submit its application through the
prime contractor which shall attach its
own invoice and recommendations to
the subcontractor’s application. Par-
tial payments to a subcontractor shall
be made only through the prime con-

49.112-1

tractor and only after the prime con-
tractor has submitted its interim or
final settlement proposal. Except for
undelivered acceptable finished prod-
ucts, partial payments shall not be
made for profit or fee claimed under
the terminated portion of the contract.
In exercising discretion on the extent
of partial payments to be made, the
TCO shall consider the diligence of the
contractor in settling with subcontrac-
tors and in preparing its own settle-
ment proposal.

(b) Amount of partial payment. Before
approving any partial payment, the
TCO shall obtain any desired account-
ing, engineering, or other specialized
reviews of the data submitted in sup-
port of the contractor’s settlement pro-
posal. If the reviews and the TCO’s ex-
amination of the data indicate that the
requested partial payment is proper,
reasonable payments may be author-
ized in the discretion of the TCO up
to—

(1) 100 percent of the contract price,
adjusted for wundelivered acceptable
items completed before the termi-
nation date, or later completed with
the approval of the TCO (see 49.205);

(2) 100 percent of the amount of any
subcontract settlement paid by the
prime contractor if the settlement was
approved or ratified by the TCO under
49.108-3(c) or was authorized under
49.108-4;

(3) 90 percent of the direct cost of ter-
mination inventory, including costs of
raw materials, purchased parts, sup-
plies, and direct labor;

(4) 90 percent of other allowable costs
(including settlement expense and
manufacturing and administrative in-
direct costs) allocable to the termi-
nated portion of the contract and not
included in subparagraphs (1), (2), or (3)
above; and

(5) 100 percent of partial payments
made to subcontractors under this sec-
tion.

(c) Recognition of assignments. When
an assignment of claims has been made
under the contract, the Government
shall not make partial payments to
other than the assignee unless the par-
ties to the assignment consent in writ-
ing (see 32.805(e)).
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(d) Security for partial payments. If
any partial payment is made for com-
pleted end items or for costs of termi-
nation inventory, the TCO shall pro-
tect the Government’s interest. This
shall be done by obtaining title to the
completed end items or termination in-
ventory, or by the creation of a lien in
favor of the Government, paramount to
all other liens, on the completed end
items or termination inventory, or by
other appropriate means.

(e) Deductions in computing amount of
partial payments. The TCO shall deduct
from the gross amount of any partial

payment otherwise payable under
49.112-1(b)—
(1) Al unliquidated balances of

progress and advance payments (in-
cluding interest) made to the contrac-
tor, which are allocable to the termi-
nated portion of the contract; and

(2) The amounts of all credits arising
from the purchase, retention, or sale of
property, the costs of which are in-
cluded in the application for payment.

(f) Limitation on total amount. The
total amount of all partial payments
shall not exceed the amount that will,
in the opinion of the TCO, become due
to the contractor because of the termi-
nation.

(g) Effect of overpayment. If the total
of partial payments exceeds the
amount finally determined due on the
settlement proposal, the contractor
shall repay the excess to the Govern-
ment on demand, together with inter-
est. The interest shall be computed at
the rate established by the Secretary
of the Treasury under 50 U.S.C. App.
1215(b)(2) from the date the excess pay-
ment was received by the contractor to
the date of repayment. However, inter-
est will not be charged for any (1) ex-
cess payment attributable to a reduc-
tion in the settlement proposal because
of retention or other disposition of ter-
mination inventory, until 10 days after
the date of the retention or disposition,
or a later date determined by the TCO,
or (2) overpayment under cost-reim-
bursement research and development
contracts without profit or fee if the
overpayments are repaid to the Gov-
ernment within 30 days after demand.

(h) Certification and approval of partial
payments. (1) The contractor shall place

48 CFR Ch. 1 (10-1-98 Edition)

the following certification on vouchers
or invoices for partial payments:

The payment covered by this voucher
is a partial payment on the Contrac-
tor’s settlement proposal under con-
tract No. .......... made under part 49 of
the Federal Acquisition Regulation.

(2) The TCO shall approve the invoice
or voucher by noting on it the follow-
ing:

Payment of $........ is approved.

49.112-2 Final payment.

(a) Negotiated settlement. After execu-
tion of a settlement agreement, the
contractor shall submit a voucher or
invoice showing the amount agreed
upon, less any portion previously paid.
The TCO shall attach a copy of the set-
tlement agreement to the voucher or
invoice and forward the documents to
the disbursing officer for payment.

(b) Settlement by determination. If the
settlement is by determination and—

(1) There is no appeal within the al-
lowed time, the contractor shall sub-
mit a voucher or invoice showing the
amount determined due, less any por-
tion previously paid; or

(2) There is an appeal, the contractor
shall submit a voucher or invoice show-
ing the amount finally determined due
on the appeal, less any portion pre-
viously paid. Pending determination of
any appeal, the contractor may submit
vouchers or invoices for charges that
are not directly involved with the por-
tion being appealed, without prejudice
to the rights of either party on the ap-
peal.

(c) Construction contracts. In the case
of construction contracts, before for-
warding the final payment voucher, the
contracting officer shall ascertain
whether there are any outstanding
labor violations. If so, the contracting
officer shall determine the amount to
be withheld from the final payment
(see subpart 22.4).

(d) Interest. The Government shall
not pay interest on the amount due
under a settlement agreement or a set-
tlement by determination. The Govern-
ment may, however, pay interest on a
successful contractor appeal from a
contracting officer’s determination
under the Disputes clause at 52.233-1.
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49.113 Cost principles.

The cost principles and procedures in
the applicable subpart of part 31 shall,
subject to the general principles in
49.201, (a) be used in asserting, nego-
tiating, or determining costs relevant
to termination settlements under con-
tracts with other than educational in-
stitutions, and (b) be a guide for the
negotiation of settlements under con-
tracts for experimental, develop-
mental, or research work with edu-
cational institutions (but see 31.104).

49.114 Unsettled contract changes.

(a) Before settlement of a completely
terminated contract, the TCO shall ob-
tain from the contracting office a list
of all related unsettled contract
changes. The TCO shall settle, as part
of final settlement, all unsettled con-
tract changes after obtaining the rec-
ommendations of the contracting office
concerning the changes.

(b) When the contract has been par-
tially terminated, any outstanding un-
settled contract changes will usually
be handled by the contracting officer.
However, the contracting officer may
delegate this function to the TCO.

49.115 Settlement of terminated incen-
tive contracts.

(a) Fixed-price incentive contracts. The
TCO shall settle terminated fixed-price
incentive (FPI) contracts under the
provisions of paragraph (j) of the clause
at 52.216-16, Incentive Price Revision—
Firm Target, and 52.249-2, Termination
for Convenience of the Government
(Fixed-Price).

(1) Partial termination. Under a par-
tially terminated contract, the TCO
shall negotiate a settlement as pro-
vided in the termination clause of the
contract, and paragraph (j) of the
clause at 52.216-16, Incentive Price Re-
vision—Firm Target, or paragraph (1)
of the clause at 52.216-17, Incentive
Price Revision—Successive Targets.
The contracting officer shall apply the
incentive price revision provisions to
completed items accepted by the Gov-
ernment, including any for which the
contractor may request reimbursement
in the settlement proposal. The TCO
shall reimburse the contractor at tar-
get price for completed articles in-
cluded in the settlement proposal for

49.201

which a final price has not been estab-
lished. The TCO shall incorporate in
the settlement agreement an appro-
priate reservation as to final price for
these completed articles.

(2) Complete termination. If any items
were delivered and accepted by the
Government, the contracting officer
shall establish prices under the incen-
tive provisions of the contract. On the
terminated portion of the contract, the
provisions of the termination clause
(see 52.249-2, Termination for Conven-
ience of the Government (Fixed-Price))
shall govern and the provisions of the
incentive clause shall not apply. The
TCO responsible for the termination
settlement will ensure, on the basis of
evidence considered proper (including
coordination with the contracting offi-
cer), that no portion of the costs con-
sidered in the negotiations under the
incentive provisions are included in the
termination settlement.

(b) Cost-plus-incentive-fee contracts.
The TCO shall settle terminated cost-
plus-incentive-fee contracts under the
clause at 52.249-6, Termination (Cost-
Reimbursement).

(1) Partial termination. Under a partial
termination, the TCO shall limit the
settlement to an adjustment of target
fee as provided in paragraph (e) of the
clause at 52.216-10, Incentive Fee. The
settlement agreement shall include a
reservation regarding any adjustment
of target cost resulting from the par-
tial termination. The contracting offi-
cer shall adjust the target cost, if re-
quired.

(2) Complete termination. The parties
shall negotiate the settlement under
the provisions of subpart 49.3 and the
clause at 52.249-6, Termination (Cost-
Reimbursement). The fee shall be ad-
justed on the basis of the target fee,
and the incentive provisions shall not
be applied or considered.

Subpart 49.2—Additional  Prin-
ciples for Fixed-Price Con-
tracts Terminated for Conven-
ience

49.201 General.

(a) A settlement should compensate
the contractor fairly for the work done
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49.202

and the preparations made for the ter-
minated portions of the contract, in-
cluding a reasonable allowance for
profit. Fair compensation is a matter
of judgment and cannot be measured
exactly. In a given case, various meth-
ods may be equally appropriate for ar-
riving at fair compensation. The use of
business judgment, as distinguished
from strict accounting principles, is
the heart of a settlement.

(b) The primary objective is to nego-
tiate a settlement by agreement. The
parties may agree upon a total amount
to be paid the contractor without
agreeing on or segregating the particu-
lar elements of costs or profit compris-
ing this amount.

(c) Cost and accounting data may
provide guides, but are not rigid meas-
ures, for ascertaining fair compensa-
tion. In appropriate cases, costs may be
estimated, differences compromised,
and doubtful questions settled by
agreement. Other types of data, cri-
teria, or standards may furnish equally
reliable guides to fair compensation.
The amount of recordkeeping, report-
ing, and accounting related to the set-
tlement of terminated contracts should
be kept to a minimum compatible with
the reasonable protection of the public
interest.

49.202 Profit.

(@) The TCO shall allow profit on
preparations made and work done by
the contractor for the terminated por-
tion of the contract but not on the set-
tlement expenses. Anticipatory profits
and consequential damages shall not be
allowed (but see 49.108-5). Profit for the
contractor’s efforts in settling sub-
contractor proposals shall not be based
on the dollar amount of the sub-
contract settlement agreements but
the contractor’s efforts will be consid-
ered in determining the overall rate of
profit allowed the contractor. Profit
shall not be allowed the contractor for
material or services that, as of the ef-
fective date of termination, have not
been delivered by a subcontractor, re-
gardless of the percentage of comple-
tion. The TCO may use any reasonable
method to arrive at a fair profit.

(b) In negotiating or determining
profit, factors to be considered in-
clude—

48 CFR Ch. 1 (10-1-98 Edition)

(1) Extent and difficulty of the work
done by the contractor as compared
with the total work required by the
contract (engineering estimates of the
percentage of completion ordinarily
should not be required, but if available
should be considered);

(2) Engineering work, production
scheduling, planning, technical study
and supervision, and other necessary
services;

(3) Efficiency of the contractor, with
particular regard to—

(i) Attainment of quantity and qual-
ity production;

(i) Reduction of costs;

(iii) Economic use of materials, fa-
cilities, and manpower; and

(iv) Disposition of termination inven-
tory;

(4) Amount and source of capital and
extent of risk assumed;

(5) Inventive and developmental con-
tributions, and cooperation with the
Government and other contractors in
supplying technical assistance;

(6) Character of the business, includ-
ing the source and nature of materials
and the complexity of manufacturing
techniques;

(7) The rate of profit that the con-
tractor would have earned had the con-
tract been completed;

(8) The rate of profit both parties
contemplated at the time the contract
was negotiated; and

(9) Character and difficulty of sub-
contracting, including selection, place-

ment, and management of sub-
contracts, and effort in negotiating
settlements of terminated sub-
contracts.

(c) When computing profit on the ter-
minated portion of a construction con-
tract, the contracting officer shall—

(1) Comply with paragraphs (a) and
(b) above;

(2) Allow profit on the prime contrac-
tor’s settlements with construction
subcontractors for actual work in place
at the job site; and

(3) Exclude profit on the prime con-
tractor’s settlements with construc-
tion subcontractors for materials on
hand and for preparations made to
complete the work.
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49.203 Adjustment for loss.

(a) In the negotiation or determina-
tion of any settlement, the TCO shall
not allow profit if it appears that the
contractor would have incurred a loss
had the entire contract been com-
pleted. The TCO shall negotiate or de-
termine the amount of loss and make
an adjustment in the amount of settle-
ment as specified in paragraph (b) or
(c) below. In estimating the cost to
complete, the TCO shall consider ex-
pected production efficiencies and
other factors affecting the cost to com-
plete.

(b) If the settlement is on an inven-
tory basis (see 49.206-2(a)), the contrac-
tor shall not be paid more than the
total of the amounts in subparagraphs
1), (2), and (3) below, less all disposal
credits and all unliquidated advance
and progress payments previously
made under the contract:

(1) The amount negotiated or deter-
mined for settlement expenses.

(2) The contract price, as adjusted,
for acceptable completed end items
(see 49.205).

(3) The remainder of the settlement
amount otherwise agreed upon or de-
termined (including the allocable por-
tion of initial costs (see 31.205-42(c)),
reduced by multiplying the remainder
by the ratio of (i) the total contract
price to (ii) the total cost incurred be-
fore termination plus the estimated
cost to complete the entire contract.

(c) If the settlement is on a total cost
basis (see 49.206-2(b)), the contractor
shall not be paid more than the total of
the amounts in subparagraphs (1) and
(2) below, less all disposal and other
credits, all advance and progress pay-
ments, and all other amounts pre-
viously paid under the contract:

(1) The amount negotiated or deter-
mined for settlement expenses.

(2) The remainder of the total settle-
ment amount otherwise agreed upon or
determined (lines 7 and 14 of SF 1436,
Settlement Proposal (Total Cost
Basis)) reduced by multiplying the re-
mainder by the ratio of (i) the total
contract price to (ii) the remainder
plus the estimated cost to complete the
entire contract.

49.206-1

49.204 Deductions.

From the amount payable to the con-
tractor under a settlement, the TCO
shall deduct—

(a) The agreed price for any part of
the termination inventory purchased
or retained by the contractor, and the
proceeds from any materials sold that
have not been paid or credited to the
Government;

(b) The fair value, as determined by
the TCO, of any part of the termi-
nation inventory that, before transfer
of title to the Government or to a
buyer under part 45, is destroyed, lost,
stolen, or so damaged as to become un-
deliverable (normal spoilage is ex-
cepted, as is inventory for which the
Government has expressly assumed the
risk of loss); and

(c) Any other amounts as appropriate
in the particular case.

49.205 Completed end items.

(a) Promptly after the effective date
of termination, the TCO shall (1) have
all undelivered completed end items in-
spected and accepted if they comply
with the contract requirements, and (2)
determine which accepted end items
are to be delivered under the contract.
The contractor shall invoice accepted
and delivered end items at the contract
price in the usual manner and shall not
include them in the settlement pro-
posal. When completed end items,
though accepted, are not to be deliv-
ered under the contract, the contractor
shall include them in the settlement
proposal at the contract price, adjusted
for any saving of freight or other
charges, together with any credits for
their purchase, retention, or sale.

(b) Work in place accepted by the
Government under a construction con-
tract is not considered a completed
item even though that work may have
been paid for at unit prices specified in
the contract.

49.206 Settlement proposals.

49.206-1 Submission of settlement pro-
posals.

(a) Subject to the provisions of the
termination clause, the contractor
should promptly submit to the TCO a
settlement proposal for the amount
claimed because of the termination.
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The final settlement proposal must be
submitted within one year from the ef-
fective date of the termination, unless
the period is extended by the TCO. Ter-
mination charges under a single prime
contract involving two or more divi-
sions or units of the prime contractor
may be consolidated and included in a
single settlement proposal.

(b) The settlement proposal must
cover all cost elements including set-
tlements with subcontractors and any
proposed profit. With the consent of
the TCO, proposals may be filed in suc-
cessive steps covering separate por-
tions of the contractor’s costs. Such in-
terim proposals shall include all costs
of a particular type, except as the TCO
may authorize otherwise.

(c) Settlement proposals must be on
the forms prescribed in 49.602 unless
the forms are inadequate for a particu-
lar contract. Settlement proposals
must be in reasonable detail supported
by adequate accounting data. Actual,
standard (appropriately adjusted), or
average costs may be used in preparing
settlement proposals if they are deter-
mined under generally recognized ac-
counting principles consistently fol-
lowed by the contractor. When actual,
standard, or average costs are not rea-
sonably available, estimated costs may
be used if the method of arriving at the
estimates is approved by the TCO. Con-
tractors shall not be required to main-
tain unduly elaborate cost accounting
systems merely because their contracts
may subsequently be terminated.

(d) The contractor may use the Set-
tlement Proposal (Short Form), SF
1438 (see 49.602-1(d) and 53.249), when
the total proposal is less than $10,000,
unless otherwise instructed by the
TCO. Settlement proposals that would
normally be included in a single settle-
ment proposal; e.g., those based on a
series of separate orders for the same
item under one contract, should be
consolidated whenever possible and not
divided to bring them below $10,000.

(e) The Schedule of Accounting Infor-
mation, SF 1439, must be submitted for
each termination under a contract for
which a settlement proposal is submit-
ted, except when the Standard Form
1438 is used. Although several interim
proposals may be submitted, SF 1439
need be submitted only once unless,

48 CFR Ch. 1 (10-1-98 Edition)

subsequent to filing the original form,
major changes occur in the informa-
tion submitted.

49.206-2 Bases for settlement propos-
als.

(a) Inventory basis. (1) Use of the in-
ventory basis for settlement proposals
is preferred. Under this basis, the con-
tractor may propose only costs alloca-
ble to the terminated portion of the
contract, and the settlement proposal
must itemize separately—

(i) Metals, raw materials, purchased
parts, work in process, finished parts,
components, dies, jigs, fixtures, and
tooling, at purchase or manufacturing
cost;

(ii) Charges such as engineering
costs, initial costs, and general admin-
istrative costs;

(iii) Costs of settlements with sub-
contractors;

(iv) Settlement expenses; and

(v) Other proper charges.

(2) An allowance for profit (49.202) or
adjustment for loss (49.203(b)) must be
made to complete the gross settlement
proposal. All unliquidated advance and
progress payments and all disposal and
other credits known when the proposal
is submitted must then be deducted.

(3) This inventory basis is also appro-
priate for use under the following cir-
cumstances:

(i) The partial termination of a con-
struction or related professional serv-
ices contract.

(ii) The partial or complete termi-
nation of supply orders under any ter-
minated construction contract.

(iii) The complete termination of a
unit-price (as distinguished from a
lump-sum) professional services con-
tract.

(b) Total cost basis. (1) When use of the
inventory basis is not practicable or
will unduly delay settlement, the
total-cost basis (SF-1436) may be used
if approved in advance by the TCO as in
the following examples:

(i) If production has not commenced
and the accumulated costs represent
planning and preproduction or get ready
expenses.

(ii) If, under the contractor’s ac-
counting system, unit costs for work in
process and finished products cannot
readily be established.
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(iii) If the contract does not specify
unit prices.

(iv) If the termination is complete
and involves a letter contract.

(2) When the total-cost basis is used
under a complete termination, the con-
tractor must itemize all costs incurred
under the contract up to the effective
date of termination. The costs of set-
tlements with subcontractors and ap-
plicable settlement expenses must also
be added. An allowance for profit
(49.202) or adjustment for loss (49.203(c))
must be made. The contract price for
all end items delivered or to be deliv-
ered and accepted must be deducted.
All unliquidated advance and progress
payments and disposal and other cred-
its known when the proposal is submit-
ted must also be deducted.

(3) When the total-cost basis is used
under a partial termination, the settle-
ment proposal shall not be submitted
until completion of the continued por-
tion of the contract. The settlement
proposal must be prepared as in sub-
paragraph (2) above, except that all
costs incurred to the date of comple-
tion of the continued portion of the
contract must be included.

(4) If a construction contract or a
lump-sum professional services con-
tract is completely terminated, the
contractor shall—

(i) Use the total cost basis of settle-
ment;

(ii) Omit Line 10 ‘“‘Deduct-Finished
Product Invoiced or to be Invoiced”
from Section Il of Standard Form-1436)
Settlement Proposal (Total Cost
Basis); and

(iii) Reduce the gross amount of the
settlement by the total of all progress
and other payments.

(c) Other basis. Settlement proposals
may not be submitted on any basis
other than paragraph (a) or (b) above
without the prior approval of the chief
of the contracting or contract adminis-
tration office.

49.206-3 Submission of
schedules.

Subject to the terms of the termi-
nation clause and whenever termi-
nation inventory is involved, the con-
tractor shall submit complete inven-
tory schedules, to the TCO, reflecting
inventory that is allocable to the ter-

inventory

49.301

minated portion of the contract. The
inventory schedules shall be submitted
within 120 days from the effective date
of termination unless otherwise ex-
tended by the TCO based on a written
justification to support the extension.
The inventory schedules shall be pre-
pared on the forms prescribed in 49.602-
2 and in accordance with 45.606-5.

[61 FR 39221, July 26, 1996]

49.207 Limitation on settlements.

The total amount payable to the con-
tractor for a settlement, before deduct-
ing disposal or other credits and exclu-
sive of settlement costs, must not ex-
ceed the contract price less payments
otherwise made or to be made under
the contract.

49.208 Equitable adjustment after par-
tial termination.

Under the termination clause, after
partial termination, a contractor may
request an equitable adjustment in the
price or prices of the continued portion
of a fixed-price contract. The TCO shall
forward the proposal to the contracting
officer except when negotiation author-
ity is delegated to the TCO. The con-
tractor shall submit the proposal in
the format of Table 15-2 of 15.408.

(a) When the contracting officer re-
tains responsibility for negotiating the
equitable adjustment and executing a
supplemental agreement, the contract-
ing officer shall ensure that no portion
of an increase in price is included in a
termination settlement made or in
process.

(b) The TCO shall also ensure that no
portion of the costs included in the eq-
uitable adjustment are included in the
termination settlement.

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 48218, Sept. 18, 1995; 62 FR 51259, Sept. 30,
1997]

Subpart 49.3—Additional  Prin-
ciples for Cost-Reimburse-
ment Contracts Terminated

for Convenience

49.301 General.

Termination clauses for cost-reim-
bursement contracts (see 49.503(a)) pro-
vide for the settlement of costs and fee,
if any. The contract clauses governing
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49.302

costs shall determine what costs are al-
lowable.

49.302 Discontinuance of vouchers.

(a) When the contract has been com-
pletely terminated, the contractor
shall not use Standard Form 1034 (Pub-
lic Voucher for Purchases and Services
Other than Personal) after the last day
of the sixth month following the month
in which the termination is effective.
The contractor may elect to stop using
vouchers at any time during the 6-
month period. When the contractor has
vouchered out all costs within the 6-
month period, a proposal for fee, if any,
may be submitted on SF 1437 (see
49.602-1) or by letter appropriately cer-
tified. The contractor must submit a
substantiated proposal for fee to the
TCO within 1 year from the effective
date of termination, unless the period
is extended by the TCO. When the use
of vouchers is discontinued, the con-
tractor shall submit all unvouchered
costs and the proposed fee, if any, as
specified in 49.303.

(b) When the contract is partially
terminated, 49.304 shall apply.

49.303 Procedure after discontinuing
vouchers.

49.303-1 Submission of settlement pro-
posal.

The contractor shall submit a final
settlement proposal covering
unvouchered costs and any proposed
fee to the TCO within 1 year from the
effective date of termination, unless
the period is extended by the TCO. The
contractor shall use the form pre-
scribed in 49.602-1, unless the TCO au-
thorizes otherwise. The proposal shall
not include costs that have been—

(a) Finally disallowed by the con-
tracting officer; or

(b) Previously vouchered and for-
mally questioned by the Government
but not yet decided as to allowability.

49.303-2 Submission of
schedules.

Subject to the terms of the termi-
nation clause and whenever termi-
nation inventory is involved, the con-
tractor shall submit complete inven-
tory schedules, to the TCO, reflecting
inventory that is allocable to the ter-

inventory
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minated portion of the contract. The
inventory schedules shall be submitted
within 120 days from the effective date
of termination unless otherwise ex-
tended by the TCO based on a written
justification to support the extension.
The inventory schedules shall be pre-
pared on the forms prescribed in 49.602-
2 and in accordance with 45.606-5.

[61 FR 39221, July 26, 1996]

49.303-3 Audit of settlement proposal.

The TCO shall submit the settlement
proposal to the appropriate audit agen-
cy for review (see 49.107). However, if
the settlement proposal is limited to
an adjustment of fee, no referral to the
audit agency is required.

[48 FR 42447, Sept. 19, 1983. Redesignated at
61 FR 39221, July 26, 1996]

49.303-4 Adjustment of indirect costs.

(a) If the contract contains the
clause at 52.216-7, Allowable Cost and
Payment, and it appears that adjust-
ment of indirect costs will unduly
delay final settlement, the TCO, after
obtaining information from the appro-
priate audit agency, may agree with
the contractor to—

(1) Negotiate the amount of indirect
costs for the contract period for which
final indirect cost rates have not been
negotiated, or to use billing rates as
final rates for this period if the billing
rates appear reasonable; or

(2) Reserve any indirect cost adjust-
ment in the final settlement agree-
ment, pending establishment of nego-
tiated rates under subpart 42.7.

(b) When an amount of indirect cost
is negotiated under subparagraph (a)(1)
above, the contractor shall eliminate
the indirect cost and the related direct
costs on which it was based from the
total pool and base used to compute in-
direct costs for other contracts per-
formed during the applicable account-
ing period.

[48 FR 42447, Sept. 19, 1983. Redesignated at
61 FR 39221, July 26, 1996]
49.303-5 Final settlement.

(a) The TCO shall proceed with the
settlement and execution of a settle-
ment agreement upon receipt of the
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audit report, if applicable, and the con-
tract audit closing statement covering
vouchered costs.

(b) The TCO shall adjust the fee as
provided in 49.305.

(c) The final settlement agreement
may include all demands of the Gov-
ernment and proposals of the contrac-
tor under the terminated contract.
However, no amount shall be allowed
for any item of cost disallowed by the
Government, nor for any other item of
cost of the same nature.

(d) If an overall settlement of costs is
agreed upon, agreement on each ele-
ment of cost is not necessary. If appro-
priate, differences may be com-
promised and doubtful questions set-
tled by agreement. An overall settle-
ment shall not include costs that are
clearly not allowable under the terms
of the contract.

[48 FR 42447, Sept. 19, 1983. Redesignated at
61 FR 39221, July 26, 1996]

49.304 Procedure for partial termi-

nation.

49.304-1 General.

(@) In a partial termination, the TCO
shall limit the settlement to an adjust-
ment of the fee, if any, and with the
concurrence of the contracting office,
to a reduction in the estimated cost.
The TCO shall adjust the fee as pro-
vided in 49.304-2 and 49.305, unless—

(1) The terminated portion is clearly
severable from the balance of the con-
tract; or

(2) Performance of the contract is
virtually complete, or performance of
any continued portion is only on sub-
sidiary items or spare parts, or is oth-
erwise not substantial.

(b) In the case of the exceptions in
paragraph (a), the procedures in 49.302
and 49.303 apply.

49.304-2 Submission of settlement pro-
posal (fee only).

The contractor shall limit the settle-
ment proposal to a proposed reduction
in the amount of fee. The final settle-
ment proposal shall be submitted to
the TCO within one year from the ef-
fective date of termination, unless the
period is extended by the TCO. The pro-
posal may be submitted in the form
prescribed in 49.602-1 or by letter ap-

49.305-2

propriately certified. The contractor
shall substantiate the amount of fee
claimed (see 49.305).

49.304-3 Submission of vouchers.

When a partial termination settle-
ment is limited to adjustment of fee,
the contractor shall continue to sub-
mit the SF 1034, Public Voucher for
Purchases and Services Other than
Personal, for costs reimbursable under
the contract. The contractor shall not
be reimbursed for costs of settlements
with subcontractors unless required ap-
provals or ratifications have been ob-
tained (see 49.108).

49.305 Adjustment of fee.

49.305-1 General.

(@) The TCO shall determine the ad-
justed fee to be paid, if any, in the
manner provided by the contract. The
determination is generally based on a
percentage of completion of the con-
tract or of the terminated portion.
When this basis is used, factors such as
the extent and difficulty of the work
performed by the contractor (e.g., plan-
ning, scheduling, technical study, engi-
neering work production and super-
vision, placing and supervising sub-
contracts, and work performed by the
contractor in (1) stopping performance,
(2) settling terminated subcontracts,
and (3) disposing of termination inven-
tory) shall be compared with the total
work required by the contract or by
the terminated portion. The contrac-
tor’s adjusted fee shall not include an
allowance for fee for subcontract effort
included in subcontractors’ settlement
proposals.

(b) The ratio of costs incurred to the
total estimated cost of performing the
contract or the terminated portion is
only one factor in computing the per-
centage of completion. This percentage
may be either greater or less than that
indicated by the ratio of costs in-
curred, depending upon the evaluation
by the TCO of other pertinent factors.

49.305-2 Construction contracts.

(a) The percentage of completion
basis refers to the contractor’s total ef-
fort and not solely to the actual con-
struction work. Generally, the effort of
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a contractor under a cost-reimburse-
ment construction or professional serv-
ices contract can be segregated into
factors such as (1) mobilization includ-
ing organization, (2) use of finances, (3)
contracting for and receipt of mate-
rials, (4) placement of subcontracts, (5)
preparation of shop drawings, (6) work
in place performed by own forces, (7)
supervision of subcontractors’ work (8)
job administration, and (9) demobiliza-
tion.

(b) Each of the applicable factors in
paragraph (a) above shall be assigned a
weighted value depending on its impor-
tance and difficulty. The total weight
value of all factors should be easily di-
visible (e.g., by 100) to determine per-
centages. The percentage of completion
of each factor must be established
based upon the specific facts of each
contract. When totaled, the percentage
of completion of each factor applied to
the weighted value of each factor re-
sults in the overall percentage of con-
tract completion. The percentage of
completion is then applied to the total
contract fee or to the fee applicable to
the terminated portion of the contract
to arrive at an equitable adjustment.

Subpart 49.4—Termination for
Default

49.401 General.

(a) Termination for default is gen-
erally the exercise of the Government’s
contractual right to completely or par-
tially terminate a contract because of
the contractor’s actual or anticipated
failure to perform its contractual obli-
gations.

(b) If the contractor can establish, or
it is otherwise determined that the
contractor was not in default or that
the failure to perform is excusable; i.e.,
arose out of causes beyond the control
and without the fault or negligence of
the contractor, the default clauses pre-
scribed in 49.503 and located at 52.249
provide that a termination for default
will be considered to have been a ter-
mination for the convenience of the
Government, and the rights and obliga-
tions of the parties governed accord-
ingly.

(c) The Government may, in appro-
priate cases, exercise termination or
cancellation rights in addition to those
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in the contract clauses (see for exam-
ple, paragraph (h) of the Default clause
at 52.249-8).

(d) For default terminations of orders
under Federal Supply Schedule con-
tracts, see subpart 8.4.

(e) Notwithstanding the provisions of
this 49.401, the contracting officer may,
with the written consent of the con-
tractor, reinstate the terminated con-
tract by amending the notice of termi-
nation, after a written determination
is made that the supplies or services
are still required and reinstatement is
advantageous to the Government.

49.402 Termination of fixed-price con-
tracts for default.

49.402-1 The Government's right.

Under contracts containing the De-
fault clause at 52.249-8, the Govern-
ment has the right, subject to the no-
tice requirements of the clause, to ter-
minate the contract completely or par-
tially for default if the contractor fails
to (a) make delivery of the supplies or
perform the services within the time
specified in the contract, (b) perform
any other provision of the contract, or
(c) make progress and that failure en-
dangers performance of the contract.

49.402-2 Effect of termination for de-
fault.

(a) Under a termination for default,
the Government is not liable for the
contractor’s costs on undelivered work
and is entitled to the repayment of ad-
vance and progress payments, if any,
applicable to that work. The Govern-
ment may elect, under the Default
clause, to require the contractor to
transfer title and deliver to the Gov-
ernment completed supplies and manu-
facturing materials, as directed by the
contracting officer.

(b) The contracting officer shall not
use the Default clause as authority to
acquire any completed supplies or
manufacturing materials unless it has
been ascertained that the Government
does not already have title under some
other provision of the contract. The
contracting officer shall acquire manu-
facturing materials under the Default

924



Federal Acquisition Regulation

clause for furnishing to another con-
tractor only after considering the dif-
ficulties the other contractor may have
in using the materials.

(c) Subject to paragraph (d) below,
the Government shall pay the contrac-
tor the contract price for any com-
pleted supplies, and the amount agreed
upon by the contracting officer and the
contractor for any manufacturing ma-
terials, acquired by the Government
under the Default clause.

(d) The Government must be pro-
tected from overpayment that might
result from failure to provide for the
Government’s potential liability to la-
borers and material suppliers for lien
rights outstanding against the com-
pleted supplies or materials after the
Government has paid the contractor
for them. To accomplish this, before
paying for supplies or materials, the
contracting officer shall take one or
more of the following measures:

(1) Ascertain whether the payment
bonds, if any, furnished by the contrac-
tor are adequate to satisfy all lienors’
claims or whether it is feasible to ob-
tain similar bonds to cover outstanding
liens.

(2) Require the contractor to furnish
appropriate statements from laborers
and material suppliers disclaiming any
lien rights they may have to the sup-
plies and materials.

(3) Obtain appropriate agreement by
the Government, the contractor, and
lienors ensuring release of the Govern-
ment from any potential liability to
the contractor or lienors.

(4) Withhold from the amount due for
the supplies or materials any amount
the contracting officer determines nec-
essary to protect the Government’s in-
terest, but only if the measures in sub-
paragraphs (d)(1), (2), and (3) above can-
not be accomplished or are considered
inadequate.

(5) Take other appropriate action
considering the circumstances and the
degree of the contractor’s solvency.

(e) The contractor is liable to the
Government for any excess costs in-
curred in acquiring supplies and serv-
ices similar to those terminated for de-
fault (see 49.402-6), and for any other
damages, whether or not repurchase is
effected (see 49.402-7).

49.402-3

49.402-3 Procedure for default.

(@) When a default termination is
being considered, the Government shall
decide which type of termination ac-
tion to take (i.e., default, convenience,
or no-cost cancellation) only after re-
view by contracting and technical per-
sonnel, and by counsel, to ensure the
propriety of the proposed action.

(b) The administrative contracting
officer shall not issue a show cause no-
tice or cure notice without the prior
approval of the contracting office,
which should be obtained by the most
expeditious means.

(c) Subdivision (a)(1)(i) of the Default
clause covers situations when the con-
tractor has defaulted by failure to
make delivery of the supplies or to per-
form the services within the specified
time. In these situations, no notice of
failure or of the possibility of termi-
nation for default is required to be sent
to the contractor before the actual no-
tice of termination (but see paragraph
(e) below). However, if the Government
has taken any action that might be
construed as a waiver of the contract
delivery or performance date, the con-
tracting officer shall send a notice to
the contractor setting a new date for
the contractor to make delivery or
complete performance. The notice shall
reserve the Government’s rights under
the Default clause.

(d) Subdivisions (@)(1)(ii) and
(@)(@)(iii) of the Default clause cover
situations when the contractor fails to
perform some of the other provisions of
the contract (such as not furnishing a
required performance bond) or so fails
to make progress as to endanger per-
formance of the contract. If the termi-
nation is predicated upon this type of
failure, the contracting officer shall
give the contractor written notice
specifying the failure and providing a
period of 10 days (or longer period as
necessary) in which to cure the failure.
When appropriate, this notice may be
made a part of the notice described in
subparagraph (e)(1) below. Upon expira-
tion of the 10 days (or longer period),
the contracting officer may issue a no-
tice of termination for default unless it
is determined that the failure to per-
form has been cured. A format for a
cure notice is in 49.607.
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(e)(1) If termination for default ap-
pears appropriate, the contracting offi-
cer should, if practicable, notify the
contractor in writing of the possibility
of the termination. This notice shall
call the contractor’s attention to the
contractual liabilities if the contract is
terminated for default, and request the
contractor to show cause why the con-
tract should not be terminated for de-
fault. The notice may further state
that failure of the contractor to
present an explanation may be taken
as an admission that no valid expla-
nation exists. When appropriate, the
notice may invite the contractor to
discuss the matter at a conference. A
format for a show cause notice is in
49.607.

(2) When a termination for default
appears imminent, the contracting of-
ficer shall provide a written notifica-
tion to the surety. If the contractor is
subsequently terminated for default, a
copy of the notice of default shall be
sent to the surety.

(3) If requested by the surety, and
agreed to by the contractor and any as-
signees, arrangements may be made to
have future checks mailed to the con-
tractor in care of the surety. In this
case, the contractor must forward a
written request to the designated dis-
bursing officer specifically directing a
change in address for mailing checks.

(4) If the contractor is a small busi-
ness firm, the contracting officer shall
immediately provide a copy of any cure
notice or show cause notice to the con-
tracting office’s small business special-
ist and the Small Business Administra-
tion Regional Office nearest the con-
tractor. The contracting officer should,
whenever practicable, consult with the
small business specialist before pro-
ceeding with a default termination (see
also 49.402-4).

(f) The contracting officer shall con-
sider the following factors in determin-
ing whether to terminate a contract
for default:

(1) The terms of the contract and ap-
plicable laws and regulations.

(2) The specific failure of the contrac-
tor and the excuses for the failure.

(3) The availability of the supplies or
services from other sources.

(4) The urgency of the need for the
supplies or services and the period of
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time required to obtain them from
other sources, as compared with the
time delivery could be obtained from
the delinquent contractor.

(5) The degree of essentiality of the
contractor in the Government acquisi-
tion program and the effect of a termi-
nation for default upon the contrac-
tor’s capability as a supplier under
other contracts.

(6) The effect of a termination for de-
fault on the ability of the contractor to
liquidate guaranteed loans, progress
payments, or advance payments.

(7) Any other pertinent facts and cir-
cumstances.

(g) If, after compliance with the pro-
cedures in paragraphs (a) through (f) of
this 49.402-3, the contracting officer de-
termines that a termination for default
is proper, the contracting officer shall
issue a notice of termination stating—

(1) The contract number and date;

(2) The acts or omissions constitut-
ing the default;

(3) That the contractor’s right to pro-
ceed further under the contract (or a
specified portion of the contract) is
terminated;

(4) That the supplies or services ter-
minated may be purchased against the
contractor’s account, and that the con-
tractor will be held liable for any ex-
cess costs;

(5) If the contracting officer has de-
termined that the failure to perform is
not excusable, that the notice of termi-
nation constitutes such decision, and
that the contractor has the right to ap-
peal such decision under the Disputes
clause;

(6) That the Government reserves all
rights and remedies provided by law or
under the contract, in addition to
charging excess costs; and

(7) That the notice constitutes a deci-
sion that the contractor is in default as
specified and that the contractor has
the right to appeal under the Disputes
clause.

(h) The contracting officer shall
make the same distribution of the ter-
mination notice as was made of the
contract. A copy shall also be furnished
to the contractor’s surety, if any, when
the notice is furnished to the contrac-
tor. The surety should be requested to
advise if it desires to arrange for com-
pletion of the work. In addition, the
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contracting officer shall notify the dis-
bursing officer to withhold further pay-
ments under the terminated contract,
pending further advice, which should
be furnished at the earliest practicable
time.

(i) In the case of a construction con-
tract, promptly after issuance of the
termination notice, the contracting of-
ficer shall determine the manner in
which the work is to be completed and
whether the materials, appliances, and
plant that are on the site will be need-
ed.

(J) If the contracting officer deter-
mines before issuing the termination
notice that the failure to perform is ex-
cusable, the contract shall not be ter-
minated for default. If termination is
in the Government’s interest, the con-
tracting officer may terminate the
contract for the convenience of the
Government.

(k) If the contracting officer has not
been able to determine, before issuance
of the notice of termination whether
the contractor’s failure to perform is
excusable, the contracting officer shall
make a written decision on that point
as soon as practicable after issuance of
the notice of termination. The decision
shall be delivered promptly to the con-
tractor with a notification that the
contractor has the right to appeal as
specified in the Disputes clause.

[48 FR 42447, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

49.402-4 Procedure in
nation for default.

The following courses of action,
among others, are available to the con-
tracting officer in lieu of termination
for default when in the Government’s
interest:

(a) Permit the contractor, the surety,
or the guarantor, to continue perform-
ance of the contract under a revised de-
livery schedule.

(b) Permit the contractor to continue
performance of the contract by means
of a subcontract or other business ar-
rangement with an acceptable third
party, provided the rights of the Gov-
ernment are adequately preserved.

(c) If the requirement for the supplies
and services in the contract no longer
exists, and the contractor is not liable
to the Government for damages as pro-

lieu of termi-

49.402-6

vided in 49.402-7, execute a no-cost ter-
mination settlement agreement using
the formats in 49.603-6 and 49.603-7 as a
guide.

49.402-5 Memorandum by the con-
tracting officer.

When a contract is terminated for de-
fault or a procedure authorized by
49.402-4 is followed, the contracting of-
ficer shall prepare a memorandum for
the contract file explaining the reasons
for the action taken.

49.402-6 Repurchase against contrac-
tor’s account.

(a) When the supplies or services are
still required after termination, the
contracting officer shall repurchase
the same or similar supplies or services
against the contractor’s account as
soon as practicable. The contracting
officer shall repurchase at as reason-
able a price as practicable, considering
the quality and delivery requirements.
The contracting officer may repurchase
a quantity in excess of the undelivered
quantity terminated for default when
the excess quantity is needed, but ex-
cess cost may not be charged against
the defaulting contractor for more
than the undelivered quantity termi-
nated for default (including variations
in quantity permitted by the termi-
nated contract). Generally, the con-
tracting officer will make a decision
whether or not to repurchase before
issuing the termination notice.

(b) If the repurchase is for a quantity
not over the undelivered quantity ter-
minated for default, the Default clause
authorizes the contracting officer to
use any terms and acquisition method
deemed appropriate for the repurchase.
However, the contracting officer shall
obtain competition to the maximum
extent practicable for the repurchase.
The contracting officer shall cite the
Default clause as the authority. If the
repurchase is for a quantity over the
undelivered quantity terminated for
default, the contracting officer shall
treat the entire quantity as a new ac-
quisition. If the repurchase is for a
quantity over the undelivered quantity
terminated for default, the contracting
officer shall treat the entire quantity
as a new acquisition.
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(c) If repurchase is made at a price
over the price of the supplies or serv-
ices terminated, the contracting officer
shall, after completion and final pay-
ment of the repurchase contract, make
a written demand on the contractor for
the total amount of the excess, giving
consideration to any increases or de-
creases in other costs such as transpor-
tation, discounts, etc. If the contractor
fails to make payment, the contracting
officer shall follow the procedures in
subpart 32.6 for collecting contract
debts due the Government.

[48 FR 42447, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

49.402-7 Other damages.

(a) If a contract is terminated for de-
fault or if a course of action in lieu of
termination for default is followed (see
49.402-4), the contracting officer shall
promptly ascertain and make demand
for any liquidated damages to which
the Government is entitled under the
contract. Under the contract clauses
for liquidated damages at 52.211-11,
these damages are in addition to any
excess repurchase costs.

(b) If the Government has suffered
any other ascertainable damages, in-
cluding administrative costs, as a re-
sult of the contractor’s default, the
contracting officer shall, on the basis
of legal advice, take appropriate action
as prescribed in subpart 32.6 to assert
the Government’s demand for the dam-
ages.

[48 FR 42447, Sept. 19, 1983, as amended at 56
FR 15154, Apr. 15, 1991; 60 FR 48250, Sept. 18,
1995]

49.403 Termination of cost-reimburse-
ment contracts for default.

(a) The right to terminate a cost-re-
imbursement contract for default is
provided for in the Termination for De-
fault or for Convenience of the Govern-
ment clause at 52.249-6. A 10-day notice
to the contractor before termination
for default is required in every case by
the clause.

(b) Settlement of a cost-reimburse-
ment contract terminated for default is
subject to the principles in subparts
49.1 and 49.3 the same as when a con-
tract is terminated for convenience,
except that—
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(1) The costs of preparing the con-
tractor’s settlement proposal are not
allowable (see subparagraph (h)(3) of
the clause); and

(2) The contractor is reimbursed the
allowable costs, and an appropriate re-
duction is made in the total fee, if any,
(see subparagraph (h)(4) of the clause).

(c) The contracting officer shall use
the procedures in 49.402 to the extent
appropriate in considering the termi-
nation for default of a cost-reimburse-
ment contract. However, a cost-reim-
bursement contract does not contain
any provision for recovery of excess re-
purchase costs after termination for
default (but see paragraph (g) of the
clause at 52.246-3 with respect to fail-
ure of the contractor to replace or cor-
rect defective supplies).

[48 FR 42447, Sept. 19, 1983, as amended at 61
FR 39222, July 26, 1996]

49.404 Surety-takeover agreements.

(@) The procedures in this section
apply primarily, but not solely, to
fixed-price construction contracts ter-
minated for default.

(b) Because of the surety’s liability
for damages resulting from the con-
tractor’s default, the surety has cer-
tain rights and interests in the comple-
tion of the contract work and applica-
tion of any undisbursed funds. Accord-
ingly, the contracting officer shall
carefully consider proposals by the sur-
ety concerning completion of the work.
The contracting officer shall take ac-
tion on the basis of the Government’s
interest, including the possible effect
of the action upon the Government’s
rights against the surety.

(c) If the surety offers to complete
the contract work, this should nor-
mally be permitted unless the con-
tracting officer has reason to believe
that the persons or firms proposed by
the surety to complete the work are
not competent and qualified and the in-
terests of the Government would be
substantially prejudiced.

(d) Because of the possibility of con-
flicting demands for unpaid prior earn-
ings (retained percentages and unpaid
progress estimates) of the defaulting
contractor, the surety may condition
its offer of completion upon the execu-
tion by the Government of a takeover
agreement fixing the surety’s rights to
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payment from those funds. In that
event, the contracting officer may (but
not before the effective date of termi-
nation) enter into a written agreement
with the surety. The contracting offi-
cer should consider including in the
agreement both the surety and the de-
faulting contractor in order to elimi-
nate any disagreement concerning the
contractor’s residual rights, including
assertions to unpaid prior earnings.

(e) The agreement shall provide for
the surety to complete the work ac-
cording to all the terms and conditions
of the contract and for the Government
to pay the surety the balance of the
contract price unpaid at the time of de-
fault, but not in excess of the surety’s
costs and expenses, in the manner pro-
vided by the contract subject to the
following conditions:

(1) Any unpaid earnings of the de-
faulting contractor, including retained
percentages and progress estimates for
work accomplished before termination,
shall be subject to debts due the Gov-
ernment by the contractor, except to
the extent that such unpaid earnings
may be required to permit payment to
the completing surety of its actual
costs and expenses incurred in the com-
pletion of the work, exclusive of its
payments and obligations under the
payment bond given in connection with
the contract.

(2) The agreement shall not waive or
release the Government’s right to lig-
uidated damages for delays in comple-
tion of the work, except to the extent
that they are excusable under the con-
tract.

(3) If the contract proceeds have been
assigned to a financing institution, the
surety may not be paid from unpaid
earnings, unless the assignee consents
to the payment in writing.

(4) The surety shall not be paid any
amount in excess of its total expendi-
tures necessarily made in completing
the work and discharging its liabilities
under the payment bond of the default-
ing contractor. Furthermore, payments
to the surety to reimburse it for dis-
charging its liabilities under the pay-
ment bond of the defaulting contractor
shall be only on authority of—

(i) Mutual agreement between the
Government, the defaulting contractor,
and the surety;

49.501

(ii) Determination of the Comptroller
General as to payee and amount; or

(iii) Order of a court of competent ju-
risdiction.

49.405 Completion by another contrac-
tor.

If the surety does not arrange for
completion of the contract, the con-
tracting officer normally will arrange
for completion of the work by awarding
a new contract based on the same plans
and specifications. The new contract
may be the result of sealed bidding or
any other appropriate contracting
method or procedure. The contracting
officer shall exercise reasonable dili-
gence to obtain the lowest price avail-
able for completion.

[48 FR 42447, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

49.406 Liquidation of liability.

The contract provides that the con-
tractor and the surety are liable to the
Government for resultant damages.
The contracting officer shall use all re-
tained percentages of progress pay-
ments previously made to the contrac-
tor and any progress payments due for
work completed before the termination
to liquidate the contractor’s and the
surety’s liability to the Government. If
the retained and unpaid amounts are
insufficient, the contracting officer
shall take steps to recover the addi-
tional sum from the contractor and the
surety.

Subpart 49.5—Contract
Termination Clauses

49.501 General.

This subpart prescribes the principal
contract termination clauses. This sub-
part does not apply to contracts that
use the clause at 52.213-4, Terms and
Conditions—Simplified Acquisitions
(Other Than Commercial Items). For
contracts for the acquisition of com-
mercial items, this part provides ad-
ministrative guidance which may be
followed when it is consistent with the
requirements and procedures in the
clause at 52.212-4, Contract Terms and
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Conditions—Commercial ltems. In ap-
propriate cases, agencies may author-
ize the use of special purpose clauses, if
consistent with this chapter.

[60 FR 48250, Sept. 18, 1995, as amended at 62
FR 64927, Dec. 9, 1997]

49.502 Termination for convenience of
the Government.

(a) Fixed-price contracts of $100,000 or
less (short form).

(1) General use. The contracting offi-
cer shall insert the clause at 52.249-1,
Termination for Convenience of the
Government (Fixed-Price) (Short
Form), in solicitations and contracts
when a fixed-price contract is con-
templated and the contract amount is
expected to be $100,000 or less, except
(i) if use of the clause at 52.249-4, Ter-
mination for Convenience of the Gov-
ernment (Services) (Short Form) is ap-
propriate, (ii) in contracts for research
and development work with an edu-
cational or nonprofit institution on a
no-profit basis, (iii) in contracts for ar-
chitect-engineer services, or (iv) if one
of the clauses prescribed or cited at
49.505(a), (b), or (e), is appropriate.

(2) Dismantling and demolition. If the
contract is for dismantling, demoli-
tion, or removal of improvements, the
contracting officer shall use the clause
with its Alternate I.

(b) Fixed-price contracts over $100,000.

(1)(i) General use. The contracting of-
ficer shall insert the clause at 52.249-2,
Termination for Convenience of the
Government (Fixed-Price), in solicita-
tions and contracts when a fixed-price
contract is contemplated and the con-
tract amount is expected to be over
$100,000, except in contracts for (i) dis-
mantling and demolition, (ii) research
and development work with an edu-
cational or nonprofit institution on a
no-profit basis, or (iii) architect-engi-
neer services; it shall not be used if the
clause at 52.249-4, Termination for Con-
venience of the Government (Services)
(Short Form), is appropriate (see
49.502(c)), or one of the clauses pre-
scribed or cited at 49.505(a), (b), or (e),
is appropriate.

(ii) Construction. If the contract is for
construction, the contracting officer
shall use the clause with its Alternate
1.
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(iii) Partial payments. If the contract
is with an agency of the U.S. Govern-
ment or with State, local, or foreign
governments or their agencies, and if
the contracting officer determines that
the requirement to pay interest on ex-
cess partial payments is inappropriate,
the contracting officer shall use the
clause with its Alternate Il. In such
contracts for construction, the con-
tracting officer shall use the clause
with its Alternate II1.

(2) Dismantling and demolition. The
contracting officer shall insert the
clause at 52.249-3, Termination for Con-
venience of the Government (Disman-
tling, Demolition, or Removal of Im-
provements) in solicitations and con-
tracts for dismantling, demolition, or
removal of improvements, when a
fixed-price contract is contemplated
and the contract amount is expected to
be over $100,000. If the contract is with
an agency of the U.S. Government or
with State, local, or foreign govern-
ments or their agencies, and if the con-
tracting officer determines that the re-
quirement to pay interest on excess
partial payments is inappropriate, the
contracting officer shall use the clause
with its Alternate I.

(c) Service contracts (short form). The
contracting officer shall insert the
clause at 52.249-4, Termination for Con-
venience of the Government (Services)
(Short Form), in solicitations and con-
tracts for services, regardless of value,
when a fixed-price contract is con-
templated and the contracting officer
determines that because of the kind of
services required, the successful offeror
will not incur substantial charges in
preparation for and in carrying out the
contract, and would, if terminated for
the convenience of the Government,
limit termination settlement charges
to services rendered before the date of
termination. Examples of services
where this clause may be appropriate
are contracts for rental of unreserved
parking space, laundry and dryclean-
ing, etc.

(d) Research and development con-
tracts. The contracting officer shall in-
sert the clause at 52.249-5, Termination
for the Convenience of the Government
(Educational and Other Nonprofit In-
stitutions), in solicitations and con-
tracts when either a fixed-price or cost-
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reimbursement contract is con-
templated for research and develop-
ment work with an educational or non-
profit institution on a no-profit or no-
fee basis.

(e) Subcontracts. (1) General use. The
prime contractor may find the clause
at 52.249-1, Termination for Conven-
ience of the Government (Fixed-Price)
(Short Form), or at 52.249-2, Termi-
nation for Convenience of the Govern-
ment (Fixed-Price), as appropriate,
suitable for use in fixed-price sub-
contracts, except as noted in subpara-
graph (2) below; provided, that the rela-
tionship between the contractor and
subcontractor is clearly indicated. In-
applicable conditions (e.g., paragraph
(d)) in 52.249-2 should be deleted and
the periods reduced for submitting the
subcontractor’s termination settle-
ment proposal (e.g., 6 months), and for
requesting an equitable price adjust-
ment (e.g., 45 days).

(2) Research and development. The
prime contractor may find the clause
at 52.249-5, Termination for the Con-
venience of the Government (Edu-
cational and Other Nonprofit Institu-
tions), suitable for use in subcontracts
placed with educational or nonprofit
institutions on a no-profit or no-fee
basis; provided, that the relationship
between the contractor and sub-
contractor is clearly indicated. Inap-
plicable conditions (e.g., paragraph (h))
should be deleted, the period for sub-
mitting the subcontractor’s termi-
nation settlement proposal should be
reduced (e.g., 6 months), the sub-
contract should be placed on a no-prof-
it or no-fee basis, and the subcontract
should incorporate or be negotiated on
the basis of the cost principles in part
31 of the Federal Acquisition Regula-
tion.

[48 FR 42447, Sept. 19, 1983, as amended at 61
FR 39222, July 26, 1996]

49,503 Termination for convenience of
the Government and default.

(a) Cost-reimbursement contracts.

(1) General use. The contracting offi-
cer shall insert the clause at 52.249-6,
Termination (Cost-Reimbursement), in
solicitations and contracts when a
cost-reimbursement contract is con-
templated, except in contracts for ar-
chitect-engineer services and for re-

49.504

search and development with an edu-
cational or nonprofit institution on a
no-fee basis.

(2) Construction. If the contract is for
construction, the contracting officer
shall use the clause with its Alternate
l.

(3) Partial payments. If the contract is
with an agency of the U.S. Government
or with State, local, or foreign govern-
ments or their agencies, and if the con-
tracting officer determines that the re-
quirement to pay interest on excess
partial payments is inappropriate, the
contracting officer shall use the clause
with its Alternate Il. In such contracts
for construction, the contracting offi-
cer shall use the clause with its Alter-
nate I11.

(4) Time-and-material and labor-hour
contracts. If the contract is a time-and-
material or labor-hour contract, the
contracting officer shall use the clause
with its Alternate IV. If the contract is
with an agency of the U.S. Government
or with State, local, or foreign govern-
ments or their agencies, and if the con-
tracting officer determines that the re-
quirement to pay interest on excess
partial payments is inappropriate, the
contracting officer shall use the clause
with its Alternate V.

(b) Fixed-price contracts. The con-
tracting officer shall insert the clause
at 52.249-7, Termination (Fixed-Price
Architect-Engineer), in solicitations
and contracts for architect-engineer
services, when a fixed-price contract is
contemplated.

(c) Subcontracts. The prime contrac-
tor may find the clause at 52.249-6, Ter-
mination (Cost-Reimbursement), suit-
able for use in cost-reimbursement sub-
contracts; provided, that the relation-
ship between the contractor and sub-
contractor is clearly indicated. Inap-
plicable conditions (e.g., paragraphs
(e), (j) and (n)) should be deleted and
the period for submitting the sub-
contractor’s termination settlement
proposal should be reduced (e.g., 6
months).

[48 FR 42447, Sept. 19, 1983, as amended at 61

FR 39222, July 26, 1996]

49.504 Termination of fixed-price con-
tracts for default.

(a)(1) Supplies and services. The con-
tracting officer shall insert the clause
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at 52.249-8, Default (Fixed-Price Supply
and Service), in solicitations and con-
tracts when a fixed-price contract is
contemplated and the contract amount
is expected to exceed the simplified ac-
quisition threshold. The contracting
officer may use the clause when the
contract amount is at or below the
simplified acquisition threshold, if ap-
propriate (e.g., if the acquisition in-
volves items with a history of unsatis-
factory quality).

(2) Transportation. If the contract is
for transportation or transportation-
related services, the contracting officer
shall use the clause with its Alternate
I.

(b) Research and development. The
contracting officer shall insert the
clause at 52.249-9, Default (Fixed-Price
Research and Development), in solici-
tations and contracts for research and
development when a fixed-price con-
tract is contemplated and the contract
amount is expected to exceed the sim-
plified acquisition threshold, except
those with educational or nonprofit in-
stitutions on a no-profit basis. The
contracting officer may use the clause
when the contract amount is at or
below the simplified acquisition
threshold, if appropriate (e.g., if the
contracting officer believes that key
personnel essential to the work may be
devoted to other programs).

(c)(1) Construction. The contracting
officer shall insert the clause at 52.249-
10, Default (Fixed-Price Construction),
in solicitations and contracts for con-
struction, when a fixed-price contract
is contemplated and the contract
amount is expected to exceed the sim-
plified acquisition threshold. The con-
tracting officer may use the clause
when the contract amount is at or
below the simplified acquisition
threshold, if appropriate (e.g., if com-
pletion dates are essential).

(2) Dismantling and demolition. If the
contract is for dismantling, demoli-
tion, or removal of improvements, the
contracting officer shall use the clause
with its Alternate I.

(3) National emergencies. If the con-
tract is to be awarded during a period
of national emergency, the contracting
officer may use the clause (i) with its
Alternate Il when a fixed-price con-
tract for construction is contemplated,
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or (ii) with its Alternate IlIl when a
contract for dismantling, demolition,
or removal of improvements is con-
templated.

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

49.505 Other termination clauses.

(a) Facilities. The contracting officer
shall insert the clause at 52.249-11, Ter-
mination of Work (Consolidated Facili-
ties or Facilities Acquisition), in con-
solidated facilities contracts and facili-
ties acquisition contracts. If the con-
tract is with an agency of the U.S.
Government or with State, local, or
foreign governments or their agencies,
and if the contracting officer deter-
mines that the requirement to pay in-
terest on excess partial payments is in-
appropriate, the contracting officer
shall use the clause with its Alternate
l.

(b) Personal service contracts. The con-
tracting officer shall insert the clause
at 52.249-12, Termination (Personal
Services), in solicitations and con-
tracts for personal services (see part
37).

(c) Failure to perform. The contracting
officer shall insert the clause at 52.249-
13, Failure to Perform, in facilities
contracts, except facilities use con-
tracts with nonprofit educational insti-
tutions.

(d) Excusable delays. The contracting
officer shall insert the clause at 52.249-
14, Excusable Delays, in solicitations
and contracts for supplies, services,
construction, and research and devel-
opment on a fee basis, when a cost-re-
imbursement contract is contemplated.
The contracting officer shall also in-
sert the clause in time-and-material
contracts, labor-hour contracts, con-
solidated facilities contracts, and fa-
cilities acquisition contracts.

(e) Communication service contracts.
This regulation does not prescribe a
clause for the cancellation or termi-
nation of orders under communication
service contracts with common car-
riers because of special agency require-
ments that apply to these services. An
appropriate clause, however, shall be
prescribed at agency level, within
those agencies contracting for these
services.
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Subpart 49.6—Contract
Termination Forms and Formats

49.601 Notice of termination for con-
venience.

(See 49.402-3(g) for notice of termi-
nation for default.)

49.601-1 Telegraphic notice.

(a) Complete termination. The follow-
ing telegraphic notice is suggested for
use if a supply contract is being com-
pletely terminated for convenience. If
appropriately modified, the notice may
be used for other than supply con-
tracts.

DATE
XYZ Corporation
New York, NY 12345

Contract NO. ............... is completely ter-
minated under clause ........... , effective
.......... [insert “‘immediately” or ‘“on

............... , 19..”’, or “‘as soon as you have de-
livered, including prior deliveries, the fol-
lowing items:”” (list)]. Immediately stop all
work, terminate subcontracts, and place no
further orders except to the extent [insert if
applicable ‘““‘necessary to complete items not
terminated or’’] that you or a subcontractor
wish to retain and continue for your own ac-
count any work-in-process or other mate-
rials. Telegraph similar instructions to all
subcontractors and suppliers. Detailed in-
structions follow.

Contracting Officer

(b) Partial termination. The following
telegraphic notice is suggested for use
if a supply contract is being partially
terminated for convenience. If appro-
priately modified, the notice may be
used for other than supply contracts.

DATE
XYZ Corporation
New York, NY 12345

Contract No. ..... is partially terminated
under clause .................... , effective ..............
[insert “‘immediately”” or ‘‘on .
19..”’]. Reduce items to be delivered as fol-
lows: [insert instructions]. Immediately stop
all work, terminate subcontracts, and place
no further orders except as necessary to per-
form the portion not terminated or that you
or a subcontractor wish to retain and con-
tinue for your account any work-in-process
or other materials. Telegraph similar in-
structions to all subcontractors and suppli-
ers. Detailed instructions follow.

49.601-2

Contracting Officer

49.601-2 Letter notice.

The following letter notice of termi-
nation is suggested for use if a contract
for supplies is being terminated for
convenience. With appropriate modi-
fications, it may be used in terminat-
ing contracts for other than supplies
and in terminating subcontracts. This
notice shall be sent by certified mail,
return receipt requested. If no prior
telegraphic notice was issued, use the
alternate notice that follows this no-
tice.

NOTICE OF TERMINATION TO PRIME
CONTRACTORS

[At the top of the notice, set out all special de-
tails relating to the particular termination; e.g.,
name and address of company, contract number
of terminated contract, items, etc.]

(a) Effective date of termination. This con-
firms the Government’s telegram to you
dated 19...., terminating
[insert ‘““‘completely” or “in part’’] Contract
No. ...... (referred to as ‘‘the contract’) for
the Government’s convenience under the
clause entitled ......... [insert title of appro-
priate termination clause]. The termination is
effective on the date and in the manner stat-
ed in the telegram.

(b) Cessation of work and notification to im-
mediate subcontractors. You shall take the fol-
lowing steps:

(1) Stop all work, make no further ship-
ments, and place no further orders relating
to the contract, except for—

(i) The continued portion of the contract,
if any;

(ii) Work-in-process or other materials
that you may wish to retain for your own ac-
count; or

(iif) Work-in-process that the Contracting
Officer authorizes you to continue (A) for
safety precautions, (B) to clear or avoid dam-
age to equipment, (C) to avoid immediate
complete spoilage of work-in-process having
a definite commercial value, or (D) to pre-
vent any other undue loss to the Govern-
ment. (If you believe this authorization is
necessary or advisable, immediately notify
the Contracting Officer by telephone or per-
sonal conference and obtain instructions.)

(2) Keep adequate records of your compli-
ance with subparagraph (1) above showing
the—

(i) Date you received the Notice of Termi-
nation;

(ii) Effective date of the termination; and

(iii) Extent of completion of performance
on the effective date.

(3) Furnish notice of termination to each
immediate subcontractor and supplier that
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will be affected by this termination. In the
notice—

(i) Specify your Government contract num-
ber;

(ii) State whether the contract has been
terminated completely or partially;

(iii) Provide instructions to stop all work,
make no further shipments, place no further
orders, and terminate all subcontracts under
the contract, subject to the exceptions in
subparagraph (1) above;

(iv) Provide instructions to submit any
settlement proposal promptly; and

(v) Request that similar notices and in-
structions be given to its immediate sub-
contractors.

(4) Notify the Contracting Officer of all
pending legal proceedings that are based on
subcontracts or purchase orders under the
contract, or in which a lien has been or may
be placed against termination inventory to
be reported to the Government. Also,
promptly notify the Contracting Officer of
any such proceedings that are filed after re-
ceipt of this Notice.

(5) Take any other action required by the
Contracting Officer or under the Termi-
nation clause in the contract.

(c) Termination inventory. (1) As instructed
by the Contracting Officer, transfer title and
deliver to the Government all termination
inventory of the following types or classes,
including subcontractor termination inven-
tory that you have the right to take:
[Contracting Officer insert proper identification
or ““None’’].

(2) To settle your proposal, it will be nec-
essary to establish that all prime and sub-
contractor termination inventory has been
properly accounted for. For detailed infor-
mation, see part 45.

(d) Settlements with subcontractors. You re-
main liable to your subcontractors and sup-
pliers for proposals arising because of the
termination of their subcontracts or orders.
You are requested to settle these settlement
proposals as promptly as possible. For pur-
poses of reimbursement by the Government,
settlements will be governed by the provi-
sions of part 49.

(e) Completed end items. (1) Notify the Con-
tracting Officer of the number of items com-
pleted under the contract and still on hand
and arrange for their delivery or other dis-
posal (see 49.205).

(2) Invoice acceptable completed end items
under the contract in the usual way and do
not include them in the settlement proposal.

(f) Patents. If required by the contract,
promptly forward the following to the Con-
tracting Officer:

(1) Disclosure of all inventions, discoveries,
and patent applications made in the per-
formance of the contract.

(2) Instruments of license or assignment on
all inventions, discoveries, and patent appli-
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cations made in the performance of the con-
tract.

(g9) Employees affected. (1) If this termi-
nation, together with other outstanding ter-
minations, will necessitate a significant re-
duction in your work force, you are urged
to—

(i) Promptly inform the local State Em-
ployment Service of your reduction-in-force
schedule in numbers and occupations, so
that the Service can take timely action in
assisting displaced workers;

(ii) Give affected employees maximum
practical advance notice of the employment
reduction and inform them of the facilities
and services available to them through the
local State Employment Service offices;

(iif) Advise affected employees to file ap-
plications with the State Employment Serv-
ice to qualify for unemployment insurance,
if necessary;

(iv) Inform officials of local unions having
agreements with you of the impending reduc-
tion-in-force; and

(v) Inform the local Chamber of Commerce
and other appropriate organizations which
are prepared to offer practical assistance in
finding employment for displaced workers of
the impending reduction-in-force.

(2) If practicable, urge subcontractors to
take similar actions to those described in
subparagraph (1) above.

(h) Administrative. The contract adminis-
tration office named in the contract will
identify the Contracting Officer who will be
in charge of the settlement of this termi-
nation and who will, upon request, provide
the necessary settlement forms. Matters not
covered by this notice should be brought to
the attention of the undersigned.

(i) Please acknowledge receipt of this no-
tice as provided below.

(Contracting Officer)

(Name of Office)

(Address)

Acknowledgment of Notice

The undersigned acknowledges receipt of a
signed copy of this notice on
Two signed copies of this notice are re-
turned.

(Name of Contractor)

By
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(Name)

(Title)

(End of notice)

Alternate notice. If no prior tele-
graphic notice was issued, substitute
the following paragraph (a) for para-
graph (a) of the notice above:

(a) Effective date of termination. You are no-
tified that Contract No. ...... (referred to as
“the contract”) is terminated
[insert ‘““‘completely’” or “in part’] for the
Government’s convenience under the clause
entitled .............. [insert title of appropriate
termination clause]. The termination is effec-
tive [insert either ‘“‘immediately
upon receipt of this Notice” or “on ........... ,
19...,”” or ““as soon as you have delivered, in-
cluding prior deliveries, the following
items:”” (list)]. Reduce items to be delivered
as follows: [insert instructions].

49.602 Forms for settlement of termi-
nated contracts.

The standard forms listed below shall
be used for settling terminated prime
contracts. The forms at 49.602-1 and
49.602-2 may also be used for settling
terminated subcontracts. Standard
forms are illustrated in subpart 53.3.

49.602-1 Termination settlement pro-
posal forms.

(a) Standard Form 1435, Settlement
Proposal (Inventory Basis), shall be
used to submit settlement proposals re-
sulting from the termination of fixed-
price contracts if the proposals are
computed on an inventory basis (see
49.206-2(a)).

(b) Standard Form 1436, Settlement
Proposal (Total Cost Basis), shall be
used to submit settlement proposals re-
sulting from the termination of fixed-
price contracts if the proposals are
computed on a total cost basis (see
49.206-2(b)).

(c) Standard Form 1437, Settlement
Proposal for Cost-Reimbursement Type
Contracts, shall be used to submit set-
tlement proposals resulting from the
termination of cost-reimbursement
contracts (see 49.302).

(d) Standard Form 1438, Settlement
Proposal (Short Form), shall be used to
submit settlement proposals resulting

49.602-5

from the termination of fixed-price
contracts if the total proposal is less
than $10,000 (see 49.206-1(d)).

49.602-2

The following forms shall be used to
support settlement proposals submit-
ted on the forms specified in 49.602-1(a),
(b), and (c) (see 45.606):

(a) Standard Form 1426, Inventory
Schedule A (Metals in Mill Product
Form), and Standard Form 1427, Inven-
tory Schedule A—Continuation Sheet
(Metals in Mill Product Form).

(b) Standard Form 1428, Inventory
Schedule B, and Standard Form 1429,
Inventory Schedule B—Continuation
Sheet (used for reporting raw mate-
rials, purchased parts, finished compo-
nents, finished product, plant equip-
ment, and miscellaneous inventory).

(c) Standard Form 1430, Inventory
Schedule C—(Work-in-Process), and
Standard Form 1431, Inventory Sched-
ule C—Continuation Sheet (Work-in-
Process).

(d) Standard Form 1432, Inventory
Schedule D (Special Tooling and Spe-
cial Test Equipment), and Standard
Form 1433, Inventory Schedule D—Con-
tinuation Sheet (Special Tooling and
Special Test Equipment).

(e) Standard Form 1434, Termination
Inventory Schedule E (Short Form for
use with SF 1438 Only).

Inventory schedule forms.

49.602-3 Schedule of accounting infor-
mation.

Standard Form 1439, Schedule of Ac-
counting Information, shall be filed in
support of a settlement proposal unless
the proposal is filed on Standard Form
1438, Settlement Proposal (Short Form)
(see 49.206-1(e)).

49.602-4 Partial payments.

Standard Form 1440, Application for
Partial Payment, shall be used to
apply for partial payments (see 49.112-
1).

49.602-5 Settlement agreement.

Standard Form 30 (SF 30), Amend-
ment of Solicitation/Modification of
Contract, shall be used to execute a
settlement agreement (see 49.109-1).
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49.603 Formats for termination for
convenience settlement agreements.

The formats to be used for termi-
nation for convenience settlement
agreements should be substantially as
shown in this section (see 49.109). Ter-
mination contracting officers (TCO’s)
may, however, modify the contents of
these agreements to conform with spe-
cial termination clauses prescribed or
authorized by their agencies (e.g., see
49.501 and 49.505(e)).

49.603-1 Fixed-price contracts—com-

plete termination.

[Insert the following in Block 14 of SF
30 for settlements of fixed-price contracts
completely terminated.]

(a) This supplemental agreement set-
tles the settlement proposal resulting
from the Notice of Termination dated

ing:

(1) The Contractor certifies that all
contract termination inventory (in-
cluding scrap) has been retained or ac-
quired by the Contractor, sold to third
parties, returned to suppliers, delivered
to or stored for the Government, or
otherwise properly accounted for, and
that all proceeds and retention credits
have been used in arriving at this
agreement.

(2) The Contractor certifies that each
immediate subcontractor, whose set-
tlement proposal is included in the pro-
posal settled by this agreement, has
furnished the Contractor a certificate
stating (i) that all subcontract termi-
nation inventory (including scrap) has
been retained or acquired by the sub-
contractor, sold to third parties, re-
turned to suppliers, delivered to or
stored for the Government, or other-
wise properly accounted for, and that
all proceeds and retention credits were
used in arriving at the settlement of
the subcontract, and (ii) that the sub-
contractor has received a similar cer-
tificate from each immediate sub-
contractor whose proposal was in-
cluded in its proposal.

(3) The Contractor certifies that all
items of termination inventory, the
costs of which were used in arriving at
the amount of this settlement or the
settlement of any subcontract settle-
ment proposal included in this settle-
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ment, (i) are properly allocable to the
terminated portion of the contract, (ii)
do not exceed the reasonable quan-
titative requirements of the termi-
nated portion of the contract, and (iii)
do not include any items reasonably
usable without loss to the Contractor
on its other work. The Contractor fur-
ther certifies that the Contracting Offi-
cer has been informed of any substan-
tial change in the status of the items
between the dates of the termination
inventory schedules and the date of
this agreement.

(4) The Contractor transfers, con-
veys, and assigns to the Government
all the right, title, and interest, if any,
that the Contractor has received, or is
entitled to receive, in and to sub-
contract termination inventory not
otherwise properly accounted for.

(5) The Contractor shall, within 10
days after receipt of the payment spec-
ified in this agreement, pay to each of
its immediate subcontractors (or their
respective assignees) the amounts to
which they are entitled, after deduct-
ing any prior payments and, if the Con-
tractor so elects, any amounts due and
payable to the Contractor by those
subcontractors.

(6)(i) The Contractor has received
for work and services per-
formed, or items delivered, under the
completed portion of the contract. The
Government confirms the right of the
Contractor, subject to paragraph (7)
below, to retain this sum and agrees
that it constitutes a portion of the
total amount to which the Contractor
is entitled in settlement of the con-
tract.

(ii) Further, the Government agrees
to pay to the Contractor or its as-
signee, upon presentation of a proper
invoice or voucher, the sum of $..........
[insert net amount of settlement], arrived
at by deducting from the sum of
[for proposals on an inventory
basis insert gross amount of settlement;
for proposals on a total cost basis, insert
gross amount of settlement less amount
shown in subdivision (6)(i) above], (A) the
amount of $.......... for all unliquidated
partial or progress payments pre-
viously made to the Contractor or its
assignee and all unliquidated advance
payments (with any interest) and (B)
the amount of $.......... for all applicable

936



Federal Acquisition Regulation

property disposal credits [insert if ap-
propriate, ‘“‘and (C) the amount of
$oeen for all other amounts due the
Government under this contract, ex-
cept as provided in paragraph (7)
below’’].

(iii) The net settlement of $........... in
subdivision (ii) above, together with
sums previously paid, constitutes pay-
ment in full and complete settlement
of the amount due the Contractor for
the complete termination of the con-
tract and of all other demands and li-
abilities of the Contractor and the Gov-
ernment under the contract except as
provided in paragraph (7) below.

(7) Regardless of any other provision
of this agreement, the following rights
and liabilities of the parties under the
contract are reserved:

[The following list of reserved or ex-
cepted rights and liabilities is intended to
cover those that should most frequently be
reserved and that should be scrutinized at
the time a settlement agreement is nego-
tiated (see 49.109-2). The suggested lan-
guage of the excepted items on the list
may be varied at the discretion of the con-
tracting officer. If accuracy or complete-
ness can be achieved by referencing the
number of a contract clause or provision
covering the matter in question, then fol-
low that method of enumerating reserved
rights and liabilities. Omit any of the fol-
lowing that are not applicable and add
any additional exceptions or reservations
required.]

(i) All rights and liabilities, if any, of
the parties, as to matters covered by
any renegotiation authority.

(ii) All rights of the Government to
take the benefit of agreements or judg-
ments affecting royalties paid or pay-
able in connection with the perform-
ance of the contract.

(iii) All rights and liabilities, if any,
of the parties under those clauses in-
serted in the contract because of the
requirements of Acts of Congress and
Executive Orders, including, without
limitation, any applicable clauses re-
lating to: labor law, contingent fees,
domestic articles, and employment of
aliens.” [If the contract contains clauses
of this character inserted for reasons
other than requirements of Acts of Con-
gress or Executive Orders, the suggested
language should be appropriately modi-
fied.]

49.603-2

(iv) All rights and liabilities of the
parties arising under the contract and
relating to reproduction rights, patent
infringements, inventions, or applica-
tions for patents, including rights to
assignments, invention reports, li-
censes, covenants of indemnity against
patent risks, and bonds for patent in-
demnity obligations, together with all
rights and liabilities under the bonds.

(v) All rights and liabilities of the
parties, arising under the contract or
otherwise, and concerning defects,
guarantees, or warranties relating to
any articles or component parts fur-
nished to the Government by the Con-
tractor under the contract or this
agreement.

(vi) All rights and liabilities of the
parties under the contract relating to
any contract termination inventory
stored for the Government.

(vii) All rights and liabilities of the
parties under agreements relating to
the future care and disposition by the
Contractor of Government-owned prop-
erty remaining in the Contractor’s cus-
tody.

(viii) All rights and liabilities of the
parties relating to Government prop-
erty furnished to the Contractor for
the performance of this contract.

(ix) All rights and liabilities of the
parties under the contract relating to
options (except options to continue or
increase the work under the contract),
covenants not to compete, and cov-
enants of indemnity.

(x) All rights and liabilities, if any, of
the parties under those clauses of the
contract relating to price reductions
for defective cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26,
1995]

49.603-2 Fixed-price contracts—partial
termination.

[Insert the following in Block 14 of SF
30 for settlements of fixed-price contracts
partially terminated.]

(a) This supplemental agreement set-
tles the settlement proposal resulting
from the Notice of Termination dated
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(b) The parties agree to the follow-
ing:

(1) The terminated portion of the
contract is as follows: [specify the termi-
nated portion clearly as to (i) item num-
bers, (ii) descriptions, (iii) quantity termi-
nated, (iv) unit price of items, (v) total
price of terminated items, and (vi) any
other explanation necessary to avoid un-
certainty or misunderstanding].

(2) The Contractor certifies that all
contract termination inventory (in-
cluding scrap) has been retained or ac-
quired by the Contractor, sold to third
parties, returned to suppliers, delivered
to or stored for the Government, or
otherwise properly accounted for, and
that all proceeds and retention credits
have been used in arriving at this
agreement.

(3) The Contractor certifies that each
immediate subcontractor, whose set-
tlement proposal is included in the pro-
posal settled by this agreement, has
furnished the Contractor a certificate
stating (i) that all subcontract termi-
nation inventory (including scrap) has
been retained or acquired by the sub-
contractor, sold to third parties, re-
turned to suppliers, delivered to or
stored for the Government, or other-
wise properly accounted for, and that
all proceeds and retention credits were
used in arriving at the settlement of
the subcontract, and (ii) that the sub-
contractor has received a similar cer-
tificate from each immediate sub-
contractor whose proposal was in-
cluded in its proposal.

(4) The Contractor certifies that all
items of termination inventory, the
costs of which were used in arriving at
the amount of this settlement or the
settlement of any subcontract settle-
ment proposal included in this settle-
ment, (i) are properly allocable to the
terminated portion of the contract, (ii)
do not exceed the reasonable quan-
titative requirements of the termi-
nated portion of the contract, and (iii)
do not include any items reasonably
usable without loss to the Contractor
on its other work. The Contractor fur-
ther certifies that the Contracting Offi-
cer has been informed of any substan-
tial change in the status of the items
between the dates of the termination
inventory schedules and the date of
this agreement.
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(5) The Contractor transfers, con-
veys, and assigns to the Government
all the right, title, and interest, if any,
that the Contractor has received, or is
entitled to receive, in and to sub-
contract termination inventory not
otherwise properly accounted for.

(6) The Contractor shall, within 10
days after receipt of the payment spec-
ified in this agreement, pay to each of
its immediate subcontractors (or their
respective assignees) the amounts to
which they are entitled, after deduct-
ing any prior payments and, if the Con-
tractor so elects, any amounts due and
payable to the Contractor by those
subcontractors.

(7)(i) The Government agrees to pay
to the Contractor or its assignee, upon
presentation of a proper invoice or
voucher, the sum of $.......... [insert net
amount of settlement], arrived at by de-
ducting from $.......... [insert gross
amount of settlement], (A) the amount of
$oeen for all unliquidated partial or
progress payments previously made to
the Contractor or its assignee and all
unliquidated advance payments (with
any interest) applicable to the termi-
nated portion of the contract and (B)

the amount of $.......... for all applicable
property disposal credits.
(ii) The net settlement of $.......... in

subdivision (i) above, together with
sums previously paid, constitutes pay-
ment in full and complete settlement
of the amount due the Contractor for
the terminated portion of the contract,
except as provided in subparagraph (8)
below.

(iii) Upon payment of the net settle-
ment of $.......... , all obligations of the
Contractor to perform further work or
services or to make further deliveries
under the terminated portion of the
contract and all obligations of the Gov-
ernment to make further payments or
carry out other undertakings concern-
ing the terminated portion of the con-
tract shall cease; provided, that noth-
ing in this agreement shall impair or
affect any covenants, terms, or condi-
tions of the contract relating to the
completed or continued portion of this
contract.

(8) Regardless of any other provision
of this agreement, the following rights
and liabilities of the parties under the
contract are reserved:
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[The following list of reserved or ex-
cepted rights and liabilities is intended to
cover those that should most frequently be
reserved and that should be scrutinized at
the time a settlement agreement is nego-
tiated (see 49.109-2). The suggested lan-
guage of the excepted items on the list
may be varied at the discretion of the con-
tracting officer. If accuracy or complete-
ness can be achieved by referencing the
number of a contract clause or provision
covering the matter in question, then fol-
low that method of enumerating reserved
rights and liabilities. Omit any of the fol-
lowing that are not applicable and add
any additional exceptions or reservations
required.]

(i) All rights and liabilities, if any, of
the parties, as to matters covered by
any renegotiation authority.

(if) All rights of the Government to
take the benefit of agreements or judg-
ments affecting royalties paid or pay-
able in connection with the perform-
ance of the contract.

(iii) All rights and liabilities, if any,
of the parties under those clauses in-
serted in the contract because of the
requirements of Acts of Congress and
Executive Orders, including, without
limitation, any applicable clauses re-
lating to: labor law, contingent fees,
domestic articles, and employment of
aliens. [If the contract contains clauses of
this character inserted for reasons other
than requirements of Acts of Congress or
Executive Orders, the suggested language
should be appropriately modified.]

(iv) All rights and liabilities of the
parties arising under the contract and
relating to reproduction rights, patent
infringements, inventions, or applica-
tions for patents, including rights to
assignments, invention reports, li-
censes, covenants of indemnity against
patent risks, and bonds for patent in-
demnity obligations, together with all
rights and liabilities under the bonds.

(v) All rights and liabilities of the
parties, arising under the contract or
otherwise, and concerning defects,
guarantees, or warranties relating to
any articles or component parts fur-
nished to the Government by the Con-
tractor under the contract or this
agreement.

(vi) All rights and liabilities of the
parties under the contract relating to

49.603-3

any contract termination
stored for the Government.

(vii) All rights and liabilities, if any,
of the parties under those clauses of
the contract relating to price reduc-
tions for defective cost or pricing data.

inventory

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26,
1995]

49.603-3 Cost-reimbursement con-
tracts—complete termination, if set-
tlement includes cost.

[Insert the following in Block 14 of SF
30 for settlement of cost-reimbursement
contracts that are completely terminated,
if settlement includes costs.]

(a) This supplemental agreement set-
tles the settlement proposal resulting
from the Notice of Termination dated

ing:

(1) The Contractor certifies that all
contract termination inventory (in-
cluding scrap) has been retained or ac-
quired by the Contractor, sold to third
parties, returned to suppliers, delivered
to or stored for the Government, or
otherwise properly accounted for, and
that all proceeds and retention credits
have been used in arriving at this
agreement.

(2) The Contractor certifies that each
immediate subcontractor, whose set-
tlement proposal is included in the pro-
posal settled by this agreement, has
furnished the Contractor a certificate
stating (i) that all subcontract termi-
nation inventory (including scrap) has
been retained or acquired by the sub-
contractor, sold to third parties, re-
turned to suppliers, delivered to or
stored for the Government, or other-
wise properly accounted for, and that
all proceeds and retention credits were
used in arriving at the settlement of
the subcontract, and (ii) that the sub-
contractor has received a similar cer-
tificate from each immediate sub-
contractor whose proposal was in-
cluded in its proposal.

(3) The Contractor certifies that all
items of termination inventory, the
costs of which were used in arriving at
the amount of this settlement or the
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settlement of any subcontract settle-
ment proposal included in this settle-
ment, (i) are properly allocable to the
terminated portion of the contract, (ii)
do not exceed the reasonable quan-
titative requirements of the termi-
nated portion of the contract, and (iii)
do not include any items reasonably
usable without loss to the Contractor
on its other work. The Contractor fur-
ther certifies that the Contracting Offi-
cer has been informed of any substan-
tial change in the status of the items
between the dates of the termination
inventory schedules and the date of
this agreement.

(4) The Contractor transfers, con-
veys, and assigns to the Government
all the right, title, and interest, if any,
that the Contractor has received, or is
entitled to receive, in and to sub-
contract termination inventory not
otherwise properly accounted for.

(5) The Contractor shall, within 10
days after receipt of the payment spec-
ified in this agreement, pay to each of
its immediate subcontractors (or their
respective assignees) the amounts to
which they are entitled, after deduct-
ing any prior payments and, if the Con-
tractor so elects, any amounts due and
payable to the Contractor by those
subcontractors.

(6)(i) The Contractor has received
for work and services per-
formed, or articles delivered, under the
contract before the effective date of
termination. The Government confirms
the right of the Contractor, subject to
paragraph (7) below, to retain this sum
and agrees that it constitutes a portion
of the total amount to which the Con-
tractor is entitled in complete and
final settlement of the contract.

(ii) Further, the Government agrees
to pay to the Contractor or its as-
signee, upon presentation of a proper
invoice or voucher, the sum of $..........
[insert net amount of settlement], arrived
at by deducting from the sum of
$oeen [insert gross amount of settlement
less amount shown in subdivision (6)(i)
above] (A) the amount of $.......... for all
unliquidated partial or progress pay-
ments previously made to the Contrac-
tor or its assignee and all unliquidated
advance payments (with any interest),
(B) the amount of $......... for all appli-
cable property disposal credits [insert if
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appropriate, ‘“‘and (C) the amount of
S for all other amounts due the
Government under this contract, ex-
cept as provided in paragraph (7)
below.”’]

(iii) The net settlement of $.......... in
subdivision (ii) above, together with
sums previously paid, constitutes pay-
ment in full and complete settlement
of the amount due the Contractor for
the complete termination of the con-
tract and of all other demands and li-
abilities of the Contractor and the Gov-
ernment under the contract, except as
provided in paragraph (7) below.

(7) Regardless of any other provision
of this agreement, the following rights
and liabilities of the parties under the
contract are reserved:

[The following list of reserved or ex-
cepted rights and liabilities is intended to
cover those that should most fre-
quently be reserved and that should be
scrutinized at the time a settlement
agreement is negotiated (see 49.109-2).
The suggested language of the excepted
items on the list may be varied at the
discretion of the contracting officer. If
accuracy or completeness can be
achieved by referencing the number of
a contract clause or provision covering
the matter in question, then follow
that method of enumerating reserved
rights and liabilities. Omit any of the
following that are not applicable and
add any additional exceptions or res-
ervations required.]

(i) All rights and liabilities, if any, of
the parties, as to matters covered by
any renegotiation authority.

(ii) All rights of the Government to
take the benefit of agreements or judg-
ments affecting royalties paid or pay-
able in connection with the perform-
ance of the contract.

(iii) All rights and liabilities, if any,
of the parties under those clauses in-
serted in the contract because of the
requirements of Acts of Congress and
Executive Orders, including, without
limitation, any applicable clauses re-
lating to: labor law, contingent fees,
domestic articles, and employment of
aliens.” [If the contract contains clauses
of this character inserted for reasons
other than requirements of Acts of Con-
gress or Executive Orders, the suggested
language should be appropriately modi-
fied.]
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(iv) All rights and liabilities of the
parties arising under the contract and
relating to reproduction rights, patent
infringements, inventions, or applica-
tions for patents, including rights to
assignments, invention reports, li-
censes, covenants of indemnity against
patent risks, and bonds for patent in-
demnity obligations, together with all
rights and liabilities under the bonds.

(v) All rights and liabilities of the
parties, arising under the contract or
otherwise, and concerning defects,
guarantees, or warranties relating to
any articles or component parts fur-
nished to the Government by the Con-
tractor under the contract or this
agreement.

(vi) All rights and liabilities of the
parties under the contract relating to
any contract termination inventory
stored for the Government.

(vii) All rights and liabilities of the
parties under agreements relating to
the future care and disposition by the
Contractor of Government-owned prop-
erty remaining in the Contractor’s cus-
tody.

(viii) All rights and liabilities of the
parties relating to Government prop-
erty furnished to the Contractor for
the performance of this contract.

(ix) All rights and liabilities of the
parties under the contract relating to
options (except options to continue or
increase the work under the contract),
covenants not to compete, and cov-
enants of indemnity.

(x) Unresolved demands or assertions
by the Contractor against the Govern-
ment for costs under General Account-
ing Office exceptions or other costs of
the same nature that are excluded from
the settlement without prejudice to
the rights of either party, as follows:
[Insert amount and describe charges not
waived.]

(xi) Claims by the Contractor against
the Government, when the Contrac-
tor’s rights of reimbursement are dis-
puted, that are excluded without preju-
dice to the rights of either party are as
follows: [Insert the amounts and describe
the claims on which the Contracting Offi-
cer has made findings and has disallowed
and on which the Contractor has taken,
or intends to take, timely appeal.]

(xii) Unresolved demands or asser-
tions by the Contractor against the

49.603-4

Government that are unknown in
amount and involve costs alleged to be
reimbursable under the contract are as
follows: [Insert the estimated amounts
and describe the charges.]

(xiii) Unknown amounts alleged by
the Contractor against the Govern-
ment, based upon responsibility of the
Contractor to third parties that in-
volve costs reimbursable under the
contract.

(xiv) Debts due the Government by
the Contractor that are based on re-
funds, rebates, credits, or other
amounts not now known to the Govern-
ment, with interest, now due or that
may become due the Contractor from
third parties, if the amounts arise out
of transactions for which reimburse-
ment has been made to the Contractor
under the contract. The Contractor
shall pay to the Government, within 30
days after receipt, any of these
amounts that become due from any
third party or any other source. Inter-
est at the rate established by the Sec-
retary of the Treasury under 50 U.S.C.
(App.) 1215(b)(2) shall accrue and shall
be paid to the Government on any
amounts that remain unpaid after the
30-day period.

(xv) All rights and liabilities, if any,
of the parties under those clauses of
the contract relating to price reduc-
tions for defective cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26,
1995]

49.603-4 Cost-reimbursement con-
tracts—complete termination, with
settlement limited to fee.

[Insert the following in Block 14 of SF
30 for settlement of cost-reimbursement
contracts that are completely terminated,
if settlement is limited to fee.]

(a) This supplemental agreement set-
tles the amount of fee due under the
contract, terminated in its entirety by
Notice of Termination dated .......... .

(b) The parties agree to the follow-
ing:

(1) The Contractor has received
Freennn on account of its fee under the
contract before the effective date of
termination.
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(2) The Government agrees to pay to
the Contractor or its assignee, upon
presentation of a proper invoice or
voucher, $.......... [insert net amount to be
paid on account of fee]. This sum, with
sums previously paid, constitutes pay-
ment in full and complete settlement
of the amount due the Contractor on
account of its fee under the contract.

(3) The Contractor’s allowable costs
under the contract will be paid under
the terms and conditions of the con-
tract and parts 31 and 49 of the Federal
Acquisition Regulation.

[Insert subparagraph (3) only if there
are costs to be vouchered out (see 49.302)
or if there are costs to be covered later by
a separate settlement agreement.]

(4) Regardless of any other provision
of this agreement, the following rights
and liabilities of the parties under the
contract are reserved:

[The following list of reserved or ex-
cepted rights and liabilities is intended to
cover those that should most frequently be
reserved and that should be scrutinized at
the time a settlement agreement is nego-
tiated (see 49.109-2). The suggested lan-
guage of the excepted items on the list
may be varied at the discretion of the con-
tracting officer. If accuracy or complete-
ness can be achieved by referencing the
number of a contract clause or provision
covering the matter in question, then fol-
low that method of enumerating reserved
rights and liabilities. Omit any of the fol-
lowing that are not applicable and add
any additional exceptions or reservations
required.]

(i) All rights and liabilities, if any, of
the parties, as to matters covered by
any renegotiation authority.

(ii) All rights and liabilities, if any,
of the parties under those clauses in-
serted in the contract because of the
requirements of Acts of Congress and
Executive Orders, including, without
limitation, any applicable clauses re-
lating to: labor law, contingent fees,
domestic articles, and employment of
aliens. [If the contract contains clauses of
this character inserted for reasons other
than requirements of Acts of Congress or
Executive Orders, the suggested language
should be appropriately modified.]

(iii) All rights and liabilities of the
parties arising under the contract and
relating to reproduction rights, patent
infringements, inventions, or applica-
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tions for patents, including rights to
assignments, invention reports, li-
censes, covenants of indemnity against
patent risks, and bonds for patent in-
demnity obligations, together with all
rights and liabilities under the bonds.

(iv) All rights and liabilities of the
parties, arising under the contract or
otherwise, and concerning defects,
guarantees, or warranties relating to
any articles or component parts fur-
nished to the Government by the Con-
tractor under the contract or this
agreement.

(v) All rights and liabilities of the
parties under agreements relating to
the future care and disposition by the
Contractor of Government-owned prop-
erty remaining in the Contractor’s cus-
tody.

(vi) All rights and liabilities of the
parties relating to Government prop-
erty furnished to, or acquired by, the
Contractor for the performance of the
contract.

(vii) All rights and liabilities of the
parties under the contract relating to
options (except options to continue or
increase the work under the contract),
covenants not to compete, and cov-
enants of indemnity.

(viii) All rights and liabilities, if any,
of the parties under those clauses of
the contract relating to price reduc-
tions for defective cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26,
1995]

49.603-5 Cost-reimbursement
tracts—partial termination.

[Insert the following in Block 14 of SF
30, Amendment of Solicitation/Modifica-
tion of Contract, for settlement agree-
ments for cost-reimbursement contracts as
a result of partial termination.]

(a) This supplemental agreement set-
tles the termination settlement pro-
posal resulting from the Notice of Ter-
mination dated ......... .

(b) The parties agree as follows:

(1) The contract is amended by delet-
ing the terminated portion as follows:
[specify the terminated portion clearly as
to (i) item numbers, (ii) descriptions, (iii)
quantity terminated, (iv) unit and total
price of terminated items, and (v) any

con-
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other explanation necessary to avoid un-
certainty or misunderstanding].

(2) The fee stated in the contract is
decreased by $.......... , from $.......... to
$oeen .

[Insert, if appropriate, ““(3) The esti-
mated cost of the contract is decreased
by $.......... ,from$.......... to$......... |

(c) The Contractor’s allowable costs
and earned fee, if any, for the termi-
nated portion of the contract will con-
tinue to be reimbursed on SF 1034, Pub-
lic Voucher for Purchase and Services
Other Than Personal, under the appli-
cable provisions of the contract and
part 31 of the Federal Acquisition Reg-
ulation.

(End of agreement)

49.603-6 No-cost settlement
ment—complete termination.

[Insert the following in Block 14 of SF
30 if a no-cost settlement agreement,
under a complete termination, is to be exe-
cuted.]

(@) This supplemental agreement
.......... [insert ‘“‘modifies the contract to
reflect a no-cost settlement agreement
with respect to the Notice of Termi-
nation dated .......... » or, if not pre-
viously terminated, ‘‘terminates the con-
tract in its entirety’.]

(b) The parties agree as follows:

The Contractor unconditionally
waives any charges against the Govern-
ment because of the termination of the
contract and, except as set forth below,
releases it from all obligations under
the contract or due to its termination.
The Government agrees that all obliga-
tions under the contract are concluded,
except as follows:

[List reserved or excepted rights and li-
abilities. See 49.109-2 and 49.603-1(b)(7).]

agree-

(End of agreement)

49.603-7 No-cost settlement
ment—partial termination.

[Insert the following in Block 14 of SF
30 if a no-cost settlement agreement,
under a partial termination, is to be exe-
cuted.]

(@) This supplemental agreement
modifies the contract to reflect a no-
cost settlement agreement with re-
spect to the Notice of Termination
dated .......... .

agree-

49.603-8

(b) The parties agree as follows:

(1) The terminated portion of the
contract is as follows: [Specify (i) item
numbers, (ii) descriptions, (iii) quantity
terminated, (iv) unit and total price of ter-
minated items, and (v) any other expla-
nation necessary to avoid uncertainty or
misunderstanding.]

(2) The Contractor unconditionally
waives any charges against the Govern-
ment arising under the terminated por-
tion of the contract or by reason of its
termination, including, without limita-
tion, all obligations of the Government
to make further payments or to carry
out any further undertakings under the
terminated portion of the contract.
The Government acknowledges that
the Contractor has no obligation to
perform further work or services or to
make further deliveries under the ter-
minated portion of the contract. Noth-
ing in this paragraph affects any other
covenants, terms, or conditions of the
contract. Under the terminated portion
of the contract, the following rights
and liabilities of the parties are re-
served:

[List reserved or excepted rights and li-
abilities. See 49.109-2 and 49.603-1(b)(7).]

(End of agreement)

49.603-8 Fixed-price contracts—settle-
ments with subcontractors only.

[Insert the following in Block 14 of SF
30 for settlements of fixed-price contracts
covering only settlements with sub-
contractors.]

(a) This agreement settles that por-
tion of the settlement proposal of the
Contractor that is based upon termi-
nation of the following subcontracts
entered into in performing this con-
tract:

[Insert a list of the terminated sub-
contracts included in this settlement.]

(b) The parties agree to the follow-
ing:

(1) The Contractor certifies that each
immediate subcontractor, whose set-
tlement proposal is included in the pro-
posal settled by the agreement, has
furnished the Contractor a certificate
stating (i) that all subcontract termi-
nation inventory (including scrap) has
been retained or acquired by the sub-
contractor, sold to third parties, re-
turned to suppliers, delivered to or
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stored for the Government, or other-
wise properly accounted for, and that
all proceeds and retention credits were
used in arriving at the settlement of
the subcontract, and (ii) that the sub-
contractor has received a similar cer-
tificate from each immediate sub-
contractor whose proposal was in-
cluded in its proposal.

(2) The Contractor certifies that all
items of termination inventory, the
costs of which were used in arriving at
the amount of this settlement or the
settlement of any subcontract settle-
ment proposal included in this settle-
ment, (i) are properly allocable to the
terminated portion of the contract, (ii)
do not exceed the reasonable quan-
titative requirements of the termi-
nated portion of the contract, and (iii)
do not include any items reasonably
usable without loss to the Contractor
on its other work. The Contractor fur-
ther certifies that the Contracting Offi-
cer has been informed of any substan-
tial change in the status of the items
between the dates of the termination
inventory schedules and the date of
this agreement.

(3) The Contractor transfers, con-
veys, and assigns to the Government
all the right, title, and interest, if any,
that the Contractor has received or is
entitled to receive, in and to sub-
contract termination inventory not
otherwise properly accounted for.

(4) The Contractor shall, within 10
days after receipt of the payment spec-
ified in this agreement, pay to each of
its immediate subcontractors (or their
respective assignees) the amounts to
which they are entitled, after deduct-
ing any prior payments and, if the Con-
tractor so elects, any amounts due and
payable to the Contractor by those
subcontractors.

(5) The Government agrees to pay the
Contractor or its assignee, upon pres-
entation of a proper invoice or voucher,

S [insert net amount of settlement],
which, together with the amount of
S, previously paid the Contractor

as partial, progress, or advance pay-
ments, constitutes payment in full and
complete settlement, except as pro-
vided in subparagraph (b)(6) below, of
the amount due the Contractor for that
portion of its settlement proposal that
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is based upon termination of the sub-
contracts listed above.

(6) Regardless of any other provision
of this agreement, the following rights
and liabilities of the parties under the
contract are reserved: [List reserved or
excepted rights and liabilities. See 49.109-
2 and 49.603-1(b)(7).]

(End of agreement)

49.603-9 Settlement of reservations.

[Insert the following in Block 14 of SF
30 for settlement of reservations.]

(a) Supplemental Agreement No.

, dated , was executed to
reflect the settlement of the termi-
nation of this contract. The supple-
mental agreement excepted from the
settlement certain items described in
the agreement including the items de-
scribed in paragraph (b) below. This
supplemental agreement settles those
items listed in paragraph (b) below.

(b) The parties agree to the follow-
ing:

(1) The Government agrees to pay the
Contractor $ for the following re-
served or excepted items:* [List items.]

(2) The Contractor releases and for-
ever discharges the Government from
all liability and from all existing and
future claims and demands that it may
have under this contract, insofar as it
pertains to the contract, for the items
described in subparagraph (1) above.*

[*When payment is due the Government, reverse
the words Government and Contractor in sub-
paragraphs (b)(1) and (b)(2).]

(End of agreement)

49.604 Release of excess funds under
terminated contracts.

The following format shall be used to
recommend the release of excess funds
under terminated contracts, except if
the contracting office retains respon-
sibility for settlement of the termi-
nation:

FROM: Termination Contracting Offi-

cer [address]

TO: Contracting office [ad-
dress]

SUBJ: Terminated Contract No. —
with — [Contractor]

Refs:
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(a) [Cite termination notice and effec-
tive date.]

(b) [Cite prior letters releasing excess
funds, if any.]

1. Referenced termination notice,
[insert ‘“‘completely’” or ‘“‘par-
tially’’] terminated contract

2. Based on the best information
available, it is estimated that the gross
settlement cost will be $ . The
amount available for release as excess
to the contract is $ . Any pay-
ments previously made to the Contrac-
tor for terminated items have been
considered in arriving at the above
amounts.

[If prior letters recommending release of
excess funds are cited, use the following
as paragraph 2:

“The estimated settlement costs pre-
viously reported by reference (b) in the
amount of $ are revised. On the
best evidence now available, it is esti-
mated that the settlement costs will be
$ . The additional amount avail-
able for release is $ ]

3. The related appropriations and
amounts involved are:

Appropriations Allocated Amounts

Copies to:

Paying Office

Accounting and Finance Office
Other

49.605 Request to settle subcontractor
settlement proposals.

Contractors requesting authority to
settle subcontractor settlement pro-
posals shall furnish applicable informa-
tion from the list below and any addi-
tional information required by the con-
tracting officer:

(a) Name of contractor and address of
principal office.

(b) Name and location of divisions of
the applicant’s plant for which author-
ization is requested.

() An explanation of the necessity
and justification for the authorization
requested.

(d) A full description of the appli-
cant’s organization for handling termi-
nations, including the names of the of-
ficials in charge of processing and set-
tling proposals.

49.606

(e) The number and dollar amount
(estimated if necessary) of
uncompleted contracts with Govern-
ment agencies and the percentage ap-
plicable to each agency.

(f) The number and dollar amount
(estimated if necessary) of
uncompleted subcontracts under Gov-
ernment contracts and the percentage
applicable to each agency.

(g) The extent of the applicant’s ex-
perience in termination matters, in-
cluding the handling of proposals of
subcontractors.

(h) The approximate amount and gen-
eral nature of terminations of the ap-
plicant currently in process.

(i) A statement that no other appli-
cation has been made for any division
of the applicant’s plant covered by the
application or, if one has been made, a
full statement of the facts.

() The limit of authorization re-
quested.

49.606 Granting subcontract settle-

ment authorization.

Contracting officers shall use the fol-
lowing format when granting sub-
contract settlement authorization:

LETTER OF AUTHORIZATION

(&) Your request of (date) is ap-
proved, and you are authorized, subject to
the limitations of subsection 49.108-4 and
those stated below, to settle, without further
approval of the Government, all sub-
contracts and purchase orders terminated by
you as a result of a Government contract
being terminated or modified (1) for the con-
venience of the Government or (2) under any
other circumstances that may require the
Government to bear the cost of their settle-
ment.

(b) This authorization does not extend to
the disposition of Government-furnished ma-
terial or articles completed but undelivered
under the subcontract or purchase order, as
these require screening and approval of dis-
posal actions by the Government, except
that allocable completed articles may be dis-
posed of without Government approval or
screening if the total amount (at sub-
contract price) when added to the amount of
settlement (as computed below) does not ex-
ceed $ [insert limit of authorization
being granted].

(c) This authorization is subject to the fol-
lowing conditions and requirements:

(1) The amount of the subcontract termi-
nation settlement does not exceed $
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[insert limit of authorization being granted],
computed as follows:

(i) Do not deduct advance or partial pay-
ments or credits for retention or other dis-
posal of termination inventory allocated to
the settlement proposal.

(ii) Deduct amounts payable for completed
articles or work at the contract price or for
the settlement of termination proposals of
subcontractors (except those settlements
that have not been approved by the Govern-
ment).

(2) Any termination inventory involved has
been disposed of under subsection 49.108-4,
except that screening and Government ap-
proval of scrap and salvage determinations
are not required.

(3) The Contracting Officer may incor-
porate into each Notice of Termination spe-
cific instructions about the disposition of
specific items of termination inventory, or
the Contracting Officer may, at any time be-
fore final settlement, issue specific instruc-
tions. These instructions will not affect any
disposal action taken by you or your sub-
contractors before their receipt.

(4) The settlements made by you with your
subcontractors and suppliers under this au-
thorization, including sales, retention, or
other dispositions of property involved in
making these settlements, are reimbursable
under part 49 and the Termination clause of
the contract, and do not require approval of
the Contracting Officer.

(5) Any number of separate settlements of
[insert limit of authorization granted]
or less may be made with a single sub-
contractor. Settlement proposals that would
normally be included in a single proposal;
e.g., those based on a series of separate or-
ders for the same item under one contract,
should be consolidated whenever possible
and shall not be divided to bring them within
the authorization.

(6) This authorization does not apply if a
subcontractor or supplier is affiliated with
you. For this purpose, you should consider a
contractor to be affiliated with you if you
are under common control or if there is any
common interest between you by reason of
stock ownership, or otherwise, that is suffi-
cient to create a reasonable doubt that the
bargaining between you is completely at
arm’s length.

(7) A representative of this office will, from
time to time, review the methods used in ne-
gotiating settlements with your subcontrac-
tors and will make a selective examination
of the settlements made by you. If the re-
view indicates that you are not adequately
protecting the Government’s interest, this
delegation will be revoked.
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(End of letter)

49.607 Delinquency notices.

The formats of the delinquency no-
tices in this section may be used to
satisfy the requirements of 49.402-3. All
notices will be sent with proof of deliv-
ery requested. (See subpart 42.13 for
stop-work orders.)

(a) Cure notice. If a contract is to be
terminated for default before the deliv-
ery date, a Cure Notice is required by
the Default clause. Before using this
notice, it must be ascertained that an
amount of time equal to or greater
than the period of cure remains in the
contract delivery schedule or any ex-
tension to it. If the time remaining in
the contract delivery schedule is not
sufficient to permit a realistic cure pe-
riod of 10 days or more, the Cure Notice
should not be issued. The Cure Notice
may be in the following format:

CURE NOTICE

You are notified that the Government con-
siders your [specify the contractor’s fail-
ure or failures] a condition that is endanger-
ing performance of the contract. Therefore,
unless this condition is cured within 10 days
after receipt of this notice [or insert any
longer time that the Contracting Officer may
consider reasonably necessary], the Govern-
ment may terminate for default under the
terms and conditions of the [insert
clause title] clause of this contract.

(End of notice)

(b) Show cause notice. If the time re-
maining in the contract delivery sched-
ule is not sufficient to permit a
realistic cure period of 10 days or more,
the following Show Cause Notice may be
used. It should be sent immediately
upon expiration of the delivery period.

SHOW CAUSE NOTICE

Since you have failed to [insert “‘per-
form Contract No. within the time re-
quired by its terms’’, or ‘““‘cure the conditions
endangering performance under Contract No.
as described to you in the Govern-
ment’s letter of (date)’’], the Govern-
ment is considering terminating the con-
tract under the provisions for default of this
contract. Pending a final decision in this
matter, it will be necessary to determine
whether your failure to perform arose from
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causes beyond your control and without
fault or negligence on your part. Accord-
ingly, you are given the opportunity to
present, in writing, any facts bearing on the
question to [insert the name and com-
plete address of the contracting officer], within
10 days after receipt of this notice. Your fail-
ure to present any excuses within this time
may be considered as an admission that none
exist. Your attention is invited to the re-
spective rights of the Contractor and the
Government and the liabilities that may be
invoked if a decision is made to terminate
for default.

Any assistance given to you on this con-
tract or any acceptance by the Government
of delinquent goods or services will be solely
for the purpose of mitigating damages, and it
is not the intention of the Government to
condone any delinquency or to waive any
rights the Government has under the con-
tract.

(End of notice)

[48 FR 42447, Sept. 19, 1983, as amended at 60
FR 48250, Sept. 18, 1995]
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AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42471, Sept. 19, 1983, unless
otherwise noted.

50.000 Scope of part.

This part prescribes policies and pro-
cedures for entering into, amending, or
modifying contracts in order to facili-
tate the national defense under the ex-
traordinary emergency authority
granted by Pub. L. 85-804 as amended
by Pub. L. 93-155 (50 U.S.C. 1431-1435),
as amended, referred to in this part as
the Act, and Executive Order (EO) 10789,
dated November 14, 1958, as amended,
referred to in this part as the Executive
Order. It does not cover advance pay-
ments (see subpart 32.4).

50.001 Definitions.

Approving authority, as used in this
part, means an agency official or con-
tract adjustment board authorized to
approve actions under the Act and Ex-
ecutive Order.

Secretarial level, as used in this part,
means a level at or above the level of a
deputy assistant agency head, or a con-
tract adjustment board.

Subpart 50.1—General

50.101 Authority.

(a) The Act empowers the President
to authorize agencies exercising func-
tions in connection with the national
defense to enter into, amend, and mod-
ify contracts, without regard to other
provisions of law related to making,
performing, amending, or modifying
contracts, whenever the President con-
siders that such action would facilitate
the national defense.

(b) The Executive Order authorizes
the heads of the following agencies to
exercise the authority conferred by the
Act and to delegate it to other officials
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within the agency: the Government
Printing Office; the Federal Emergency
Management Agency; the Tennessee
Valley Authority; the National Aero-
nautics and Space Administration; the
General Services Administration; the
Defense, Army, Navy, Air Force, Treas-
ury, Interior, Agriculture, Commerce,
and Transportation Departments; the
Department of Energy for functions
transferred to that Department from
other authorized agencies; and any
other agency that may be authorized
by the President.

50.102 Policy.

(a) The authority conferred by the
Act may not (1) be used in a manner
that encourages carelessness and laxity
on the part of persons engaged in the
defense effort or (2) be relied upon
when other adequate legal authority
exists within the agency.

(b) Actions authorized under the Act
shall be accomplished as expeditiously
as practicable, consistent with the
care, restraint, and exercise of sound
judgment appropriate to the use of
such extraordinary authority.

(c) Certain kinds of relief previously
available only under the Act; e.g.,
recission or reformation for mutual
mistake, are now available under the
authority of the Contract Disputes Act
of 1978. In accordance with subpara-
graph (a)(2) above, part 33 must be fol-
lowed in preference to part 50 for such
relief. In case of doubt as to whether
part 33 applies, the contracting officer
should seek legal advice.

50.103 [Reserved]

50.104 Reports.

(a) The Act and Executive Order re-
quire that each agency listed in
50.101(b) shall submit to Congress annu-
ally by March 15 a report of actions
taken on requests for relief, including
indemnity, under the Act’s authority.

(b) The report shall contain the infor-
mation in subparagraph (b)(1) below for
all actions on approved requests, and in
subparagraph (b)(2) below for all re-
quests denied. In addition, for each ap-
proved request that involves actual or
potential cost to the Government in
excess of $50,000, the report shall in-
clude the name of the contractor, the
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actual cost or estimated potential cost,
a description of the property or serv-
ices involved, and a statement of the
circumstances justifying the action.

(1) For actions on approved requests,
the report shall contain—

(i) The total number of requests,
total dollar amount requested, and
total dollar amount approved; and

(ii) By type of request (amendments
without consideration, correction of
mistakes, formalization of informal
commitments, and other requests as
appropriate), the number of requests,
dollar amount requested, and dollar
amount approved.

(2) For requests denied, the report
shall contain—

(i) The total number of requests and
total dollar amount requested; and

(i) By type of request, the number of
requests and dollar amount requested.

(c) The report should omit any infor-
mation classified Confidential or high-
er.

(d) A request is not reportable until a
Memorandum of Decision is issued ap-
proving or denying relief.

[48 FR 42471, Sept. 19, 1983, as amended at 62
FR 40237, July 25, 1997]

50.105 Records.

Agencies shall maintain complete
records of all actions taken under this
part 50. For each request for relief
processed, these records shall include,
as a minimum—

(a) The contractor’s request;

(b) All relevant memorandums, cor-
respondence, affidavits, and other per-
tinent documents;

(c) The Memorandum of Decision (see
50.306 and 50.402); and

(d) A copy of the contractual docu-
ment implementing an approved re-
quest.

Subpart 50.2—Delegation of and
Limitations on Exercise of
Authority

50.201 Delegation of authority.

An agency head may delegate in
writing authority under the Act and
Executive Order, subject to the follow-
ing limitations:
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(a) Authority delegated shall be to a
level high enough to ensure uniformity
of action.

(b) Authority to approve requests to
obligate the Government in excess of
$50,000 may not be delegated below the
secretarial level.

(c) Regardless of dollar amount, au-
thority to approve any amendment
without consideration that increases
the contract price or unit price may
not be delegated below the secretarial
level, except in extraordinary cases or
classes of cases when the agency head
finds that special circumstances clear-
ly justify such delegation.

(d) Regardless of dollar amount, au-
thority to indemnify against unusually
hazardous or nuclear risks, including
extension of such indemnification to
subcontracts, shall be exercised only
by the Secretary or Administrator of
the agency concerned, the Public
Printer, or the Chairman of the Board
of Directors of the Tennessee Valley
Authority (see 50.403).

50.202 Contract adjustment boards.

An agency head may establish a con-
tract adjustment board with authority
to approve, authorize, and direct appro-
priate action under this part 50 and to
make all appropriate determinations
and findings. The decisions of the board
shall not be subject to appeal; however,
the board may reconsider and modify,
correct, or reverse its previous deci-
sions. The board shall determine its
own procedures and have authority to
take all action necessary or appro-
priate to conduct its functions.

50.203 Limitations on exercise of au-
thority.

(a) The Act is not authority for—

(1) Using a cost-plus-a-percentage-of-
cost system of contracting;

(2) Making any contract that violates
existing law limiting profit or fees;

(3) Providing for other than full and
open competition for award of con-
tracts for supplies or services; or

(4) Waiving any bid bond, payment
bond, performance bond, or other bond
required by law.

(b) No contract, amendment, or
modification shall be made under the
Act’s authority—

50.203

(1) Unless the approving authority
finds that the action will facilitate the
national defense;

(2) Unless other legal authority with-
in the agency concerned is deemed to
be lacking or inadequate;

(3) Except within the limits of the
amounts appropriated and the statu-
tory contract authorization (however,
indemnification agreements authorized
by an agency head (50.403) are not lim-
ited to amounts appropriated or to con-
tract authorization); and

(4) That will obligate the Govern-
ment for any amount over $25 million,
unless the Senate and the House Com-
mittees on Armed Services are notified
in writing of the proposed obligation
and 60 days of continuous session of
Congress have passed since the trans-
mittal of such notification. However,
this paragraph (b)(4) does not apply to
indemnification agreements authorized
under 50.403.

(c) No contract shall be amended or
modified unless the contractor submits
a request before all obligations (includ-
ing final payment) under the contract
have been discharged. No amendment
or modification shall increase the con-
tract price to an amount higher than
the lowest rejected bid of any respon-
sible bidder, if the contract was nego-
tiated under 10 U.S.C. 2304(a)(15) or 41
U.S.C. 252(c)(14), or FAR 14.404-1(f).

(d) No informal commitment shall be
formalized unless—

(1) The contractor submits a written
request for payment within 6 months
after furnishing, or arranging to fur-
nish, supplies or services in reliance
upon the commitment; and

(2) The approving authority finds
that, at the time the commitment was
made, it was impracticable to use nor-
mal contracting procedures.

(e) The exercise of authority by offi-
cials below the secretarial level is sub-
ject to the following additional limita-
tions:

(1) The action shall not—

(i) Release a contractor from per-
formance of an obligation over $50,000;

(if) Result in an increase in cost to
the Government over $50,000;

(iii) Deal with, or directly affect, any
matter that has been submitted to the
General Accounting Office; or
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(iv) Involve disposal of Government
surplus property.

(2) Mistakes shall not be corrected by
an action obligating the Government
for over $1,000, unless the contracting
officer receives notice of the mistake
before final payment.

(3) The correction of a contract be-
cause of a mistake in its making shall
not increase the original contract price
to an amount higher than the next low-
est responsive offer of a responsible of-
feror.

[48 FR 42471, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 1, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 67135, Dec. 27, 1991; 62 FR 51271,
Sept. 30, 1997]

Subpart 50.3—Contract
Adjustments

50.300 Scope of subpart.

This subpart prescribes standards
and procedures for processing contrac-
tors’ requests for contract adjustment
under the Act and Executive Order.

50.301 General.

The fact that losses occur under a
contract is not sufficient basis for exer-
cising the authority conferred by the
Act. Whether appropriate action will
facilitate the national defense is a
judgment to be made on the basis of all
of the facts of the case. Although it is
impossible to predict or enumerate all
the types of cases in which action may
be appropriate, examples are included
in 50.302 below. Even if all of the fac-
tors in any of the examples are present,
other considerations may warrant de-
nying a contractor’s request for con-
tract adjustment. The examples are
not intended to exclude other cases in
which the approving authority deter-
mines that the circumstances warrant
action.

50.302 Types of contract adjustment.

50.302-1 Amendments without consid-
eration.

(a) When an actual or threatened loss
under a defense contract, however
caused, will impair the productive abil-
ity of a contractor whose continued
performance on any defense contract or
whose continued operation as a source
of supply is found to be essential to the
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national defense, the contract may be
amended without consideration, but
only to the extent necessary to avoid
such impairment to the contractor’s
productive ability.

(b) When a contractor suffers a loss
(not merely a decrease in anticipated
profits) under a defense contract be-
cause of Government action, the char-
acter of the action will generally deter-
mine whether any adjustment in the
contract will be made, and its extent.
When the Government directs its ac-
tion primarily at the contractor and
acts in its capacity as the other con-
tracting party, the contract may be ad-
justed in the interest of fairness. Thus,
when Government action, while not
creating any liability on the Govern-
ment’s part, increases performance
cost and results in a loss to the con-
tractor, fairness may make some ad-
justment appropriate.

50.302-2 Correcting mistakes.

(a) A contract may be amended or
modified to correct or mitigate the ef-
fect of a mistake. The following are ex-
amples of mistakes that may make
such action appropriate:

(1) A mistake or ambiguity consist-
ing of the failure to express, or express
clearly, in a written contract, the
agreement as both parties understood
it.

(2) A contractor’s mistake so obvious
that it was or should have been appar-
ent to the contracting officer.

(3) A mutual mistake as to a mate-
rial fact.

(b) Amending contracts to correct
mistakes with the least possible delay
normally will facilitate the national
defense by expediting the contracting
program and assuring contractors that
mistakes will be corrected expedi-
tiously and fairly.

50.302-3 Formalizing informal commit-
ments.

Under certain circumstances, infor-
mal commitments may be formalized
to permit payment to persons who have
taken action without a formal con-
tract; for example, when a person, re-
sponding to an agency official’s written
or oral instructions and relying in good
faith upon the official’s apparent au-
thority to issue them, has furnished or
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arranged to furnish supplies or services
to the agency, or to a defense contrac-
tor or subcontractor, without formal

contractual coverage. Formalizing
commitments under such cir-
cumstances normally will facilitate

the national defense by assuring such
persons that they will be treated fairly
and paid expeditiously.

50.303 Contract adjustment.

50.303-1 Contractor requests.

A contractor seeking a contract ad-
justment shall submit a request in du-
plicate to the contracting officer or an
authorized representative. The request,
normally a letter, shall state as a mini-
mum—

(a) The precise adjustment requested;

(b) The essential facts, summarized
chronologically in narrative form;

(c) The contractor’s conclusions
based on these facts, showing, in terms
of the considerations set forth in 50.301
and 50.302 above, when the contractor
considers itself entitled to the adjust-
ment; and

(d) Whether or not—

(1) AIl obligations under the con-
tracts involved have been discharged;

(2) Final payment under the con-
tracts involved has been made;

(3) Any proceeds from the request
will be subject to assignment or other
transfer, and to whom; and

(4) The contractor has sought the
same, or a similar or related, adjust-
ment from the General Accounting Of-
fice or any other part of the Govern-
ment, or anticipates doing so.

[48 FR 42471, Sept. 19, 1983. Redesignated at
60 FR 48230, Sept. 18, 1995]

50.303-2 Contractor certification.

A contractor seeking a contract ad-
justment that exceeds the simplified
acquisition threshold shall, at the time
the request is submitted, submit a cer-
tification by a person authorized to
certify the request on behalf of the
contractor that (a) the request is made
in good faith and (b) the supporting
data are accurate and complete to the
best of that person’s knowledge and be-
lief.

[60 FR 48230, Sept. 18, 1995]

50.304

50.304 Facts and evidence.

(a) General. When it is appropriate,
the contracting officer or other agency
official shall request the contractor to
support any request made under 50.303-
1 with any of the following informa-
tion:

(1) A brief description of the con-
tracts involved, the dates of execution
and amendments, the items being ac-
quired, the price or prices, the delivery
schedules, and any special contract
provisions relevant to the request.

(2) A history of performance indicat-
ing when work under the contracts or
commitments began, the progress made
to date, an exact statement of the con-
tractor’s remaining obligations, and
the contractor’s expectations regarding
completion.

(3) A statement of payments re-
ceived, due, and yet to be received or to
become due, including advance and
progress payments; amounts withheld
by the Government; and information as
to any obligations of the Government
yet to be performed under the con-
tracts.

(4) A detailed analysis of the re-
quest’s monetary elements, including
precisely how the actual or estimated
dollar amount was determined and the
effect of approval or denial on the con-
tractor’s profits before Federal income
taxes.

(5) A statement of the contractor’s
understanding of why the request’s
subject matter cannot now, and could
not at the time it arose, be disposed of
under the contract terms.

(6) The best supporting evidence
available to the contractor, including
contemporaneous memorandums, cor-
respondence, and affidavits.

(7) Relevant financial statements,
cost analyses, or other such data, pref-
erably certified by a certified public
accountant, as necessary to support
the request’s monetary elements.

(8) A list of persons connected with
the contracts who have factual knowl-
edge of the subject matter, including,
when possible, their names, offices or
titles, addresses, and telephone num-
bers.

(9) A statement and evidence of steps
taken to reduce losses and claims to a
minimum.
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(10) Any other relevant statements or
evidence that may be required.

(b) Amendments without consider-
ation—essentiality a factor. When a re-
quest involves possible amendment
without consideration, and essentiality
to the national defense is a factor
(50.302-1(a)), the contractor may be
asked to furnish, in addition to the
facts and evidence listed in paragraph
(a) of this section, any of the following
information:

(1) A statement and evidence of the
contractor’s original breakdown of es-
timated costs, including contingency
allowances, and profit.

(2) A statement and evidence of the
contractor’s present estimate of total
costs under the contracts involved if it
is enabled to complete them, broken
down between costs accrued to date
and completion costs, and between
costs paid and those owed.

(3) A statement and evidence of the
contractor’s estimate of the final price
of the contracts, taking into account
all known or contemplated escalation,
changes, extras, and the like.

(4) A statement of any claims known
or contemplated by the contractor
against the Government involving the
contracts, other than those stated in
response to subparagraph (3) above.

(5) An estimate of the contractor’s
total profit or loss under the contracts
if it is enabled to complete them at the
estimated final contract price, broken
down between profit or loss to date and
completion profit or loss.

(6) An estimate of the contractor’s
total profit or loss from other Govern-
ment business and all other sources,
from the date of the first contract in-
volved to the estimated completion
date of the last contract involved.

(7) A statement of the amount of any
tax refunds to date, and an estimate of
those anticipated, for the period from
the date of the first contract involved
to the estimated completion date of
the last contract involved.

(8) A detailed statement of efforts the
contractor has made to obtain funds
from commercial sources to enable
contract completion.

(9) A statement of the minimum
amount the contractor needs as an
amendment without consideration to
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enable contract completion, and the
detailed basis for that amount.

(10) An estimate of the time required
to complete each contract if the re-
quest is granted.

(11) A statement of the factors caus-
ing the loss under the contracts in-
volved.

(12) A statement of the course of
events anticipated if the request is de-
nied.

(13) Balance sheets, preferably cer-
tified by a certified public accountant,
(i) for the contractor’s fiscal year im-
mediately preceding the date of the
first contract, (ii) for each subsequent
fiscal year, (iii) as of the request date,
and (iv) projected as of the completion
date of all the contracts involved (as-
suming the contractor is enabled to
complete them at the estimated final
prices), together with income state-
ments for annual periods subsequent to
the date of the first balance sheet. Bal-
ance sheets and income statements
should be both consolidated and broken
down by affiliates. They should show
all transactions between the contrac-
tor and its affiliates, stockholders, and
partners, including loans to the con-
tractor guaranteed by any stockholder
or partner.

(14) A list of all salaries, bonuses, and
other compensation paid or furnished
to the principal officers or partners,
and of all dividends and other with-
drawals, and of all payments to stock-
holders in any form since the date of
the first contract involved.

() Amendments without consider-
ation—essentiality not a factor. When a
request involves possible amendment
without consideration because of Gov-
ernment action, and essentiality to the
national defense is not a factor (50.302-
1(b)), the contractor may be asked to
furnish, in addition to the facts and
evidence listed in paragraph (a) of this
section, any of the following informa-
tion:

(1) A clear statement of the precise
Government action that the contractor
considers to have caused a loss under
the contract, with evidence to support
each essential fact.

(2) A statement and evidence of the
contractor’s original breakdown of es-
timated costs, including contingency
allowances, and profit.
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(3) The estimated total loss under the
contract, with detailed supporting
analysis.

(4) The estimated loss resulting spe-
cifically from the Government action,
with detailed supporting analysis.

(d) Correcting mistakes. When a re-
quest involves possible correction of a
mistake (50.302-2), the contractor may
be asked to furnish, in addition to the
facts and evidence listed in paragraph
(a) of this section, any of the following
information:

(1) A statement and evidence of the
precise error made, ambiguity existing,
or misunderstanding arising, showing
what it consists of, how it occurred,
and the intention of the parties.

(2) A statement explaining when the
mistake was discovered, when the con-
tracting officer was given notice of it,
and whether this notice was given be-
fore completion of work under, or the
effective termination date of, the con-
tract.

(3) An estimate of profit or loss under
the contract, with detailed supporting
analysis.

(4) An estimate of the increase in
cost to the Government resulting from
the adjustment requested, with de-
tailed supporting analysis.

(e) Formalizing informal commitments.
When a request involves possible for-
malizing of an informal commitment
(50.302-3), the contractor may be asked
to furnish, in addition to the facts and
evidence listed in paragraph (a) of this
section, any of the following informa-
tion:

(1) Copies of any written instructions
or assurances (or a sworn statement of
any oral instructions or assurances)
given the contractor, and identifica-
tion of the Government official who
gave them.

(2) A statement as to when the con-
tractor furnished or arranged to fur-
nish the supplies or services involved,
and to whom.

(3) Evidence that the contractor re-
lied upon the instructions or assur-
ances, with a full description of the cir-
cumstances that led to this reliance.

(4) Evidence that, when performing
the work, the contractor expected to be
compensated directly for it by the Gov-
ernment and did not anticipate recov-
ering the costs in some other way.

50.305

(5) A cost breakdown supporting the
amount claimed as fair compensation
for the work performed.

(6) A statement and evidence of the
impracticability of providing, in an ap-
propriate contractual instrument, for
the work performed.

[48 FR 42471, Sept. 19, 1983, as amended at 60
FR 48230, Sept. 18, 1995]

50.305 Processing cases.

(@) In response to a contractor re-
quest made in accordance with 50.303-1,
the contracting officer or an author-
ized representative shall make a thor-
ough investigation to establish the
facts necessary to decide a given case.
Facts and evidence, including signed
statements of material facts within the
knowledge of individuals when docu-
mentary evidence is lacking, and au-
dits if considered necessary to estab-
lish financial or cost facts, shall be ob-
tained from contractor and Govern-
ment personnel.

(b) When a case involves matters of
interest to more than one Government
agency, the interested agencies should
maintain liaison with each other to de-
termine whether joint action should be
taken.

(¢) When additional funds are re-
quired from another agency, the con-
tracting agency may not approve ad-
justment requests before receiving ad-
vice that the funds will be available.
The request for this advice shall give
the contractor’s name, the contract
number, the amount of proposed relief,
a brief description of the contract, and
the accounting classification or fund
citation. If the other agency makes ad-
ditional funds available, the agency
considering the adjustment request
shall be solely responsible for any ac-
tion taken on the request.

(d) When essentiality to the national
defense is an issue (50.302-1(a)), agen-
cies considering requests for amend-
ment without consideration involving
another agency shall obtain advice on
the issue from the other agency before
making the final decision. When this
advice is received, the agency consider-
ing the request for amendment without
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consideration shall be responsible for
taking whatever action is appropriate.

[48 FR 42471, Sept. 19, 1983, as amended at 60
FR 48230, Sept. 18, 1995]

50.306 Disposition.

When approving or denying a con-
tractor’s request made in accordance
with 50.303-1, the approving authority
shall sign and date a Memorandum of
Decision containing—

(a) The contractor’s name and ad-
dress, the contract identification, and
the nature of the request;

(b) A concise description of the sup-
plies or services involved;

(c) The decision reached and the ac-
tual cost or estimated potential cost
involved, if any;

(d) A statement of the circumstances
justifying the decision;

(e) ldentification of any of the fore-
going information classified Confiden-
tial or higher (instead of being in-
cluded in the memorandum, such infor-
mation may be set forth in a separate
classified document referenced in the
memorandum); and

(f) If some adjustment is approved, a
statement in substantially the follow-
ing form: ““I find that the action au-
thorized herein will facilitate the na-
tional defense.” The case files support-
ing this statement will show the deri-
vation and rationale for the dollar
amount of the award. When the dollar
amount exceeds the amounts supported
by audit or other independent reviews,
the approving authority will further
document the rationale for deviating
the recommendation.

[48 FR 42471, Sept. 19, 1983, as amended at 51
FR 31426, Sept. 3, 1986; 60 FR 48230, Sept. 18,
1995]

50.307 Contract requirements.

(a) The Act and Executive Order re-
quire that every contract entered into,
amended, or modified under this part 50
shall contain—

(1) A citation of the Act and Execu-
tive Order;

(2) A brief statement of the cir-
cumstances justifying the action; and

(3) A recital of the finding that the
action will facilitate the national de-
fense.

(b) The authority in 50.101(a) shall
not be used to omit from contracts,
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when otherwise required, the clauses at
52.203-5, Covenant Against Contingent
Fees; 52.215-2, Audit and Records—Ne-
gotiation; 52.222-4, Contract Work
Hours and Safety Standards Act—Over-
time Compensation; 52.222-6, Davis-
Bacon Act; 52.222-10, Compliance With
Copeland Act Requirements; 52.222-20,
Walsh-Healey Public Contracts Act;
52.222-26, Equal Opportunity; and
52.232-23, Assignment of Claims.

[48 FR 42471, Sept. 19, 1983, as amended at 51
FR 31426, Sept. 3, 1986; 53 FR 4945, Feb. 18,
1988; 60 FR 42651, Aug. 16, 1995]

Subpart 50.4—Residual Powers

50.400 Scope of subpart.

This subpart prescribes standards
and procedures for exercising residual
powers under the Act. The term resid-
ual powers includes all authority under
the Act except (a) that covered by sub-
part 50.3 and (b) the authority to make
advance payments (see subpart 32.4).

50.401 Standards for use.

Subject to the limitations in 50.203,
residual powers may be used in accord-
ance with the policies in 50.102 when
necessary and appropriate, all cir-
cumstances considered. In authorizing
the inclusion of the clause at 52.250-1,
Indemnification Under Pub. L. 85-804,
in a contract or subcontract, an agency
head may require the indemnified con-
tractor to provide and maintain finan-
cial protection of the type and amount
determined appropriate. In deciding
whether to approve use of the indem-
nification clause, and in determining
the type and amount of financial pro-
tection the indemnified contractor is
to provide and maintain, an agency
head shall consider such factors as self-
insurance, other proof of financial re-
sponsibility, workers’ compensation in-
surance, and the availability, cost, and
terms of private insurance. The ap-
proval and determination shall be
final.

50.402 General.

(a) When approving or denying a pro-
posal for the exercise of residual pow-
ers, the approving authority shall sign
and date a Memorandum of Decision
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containing substantially the same in-
formation called for by 50.306.

(b) Every contract entered into,
amended, or modified under residual
powers shall comply with the require-
ments of 50.307.

50.403 Special procedures for unusu-
ally hazardous or nuclear risks.

50.403-1 Indemnification requests.

(a) Contractor requests for the in-
demnification clause to cover unusu-
ally hazardous or nuclear risks should
be submitted to the contracting officer
and shall include the following infor-
mation:

(1) ldentification of the contract for
which the indemnification clause is re-
quested.

(2) Identification and definition of
the unusually hazardous or nuclear
risks for which indemnification is re-
quested, with a statement indicating
how the contractor would be exposed to
them.

(3) A statement, executed by a cor-
porate official with binding contrac-
tual authority, of all insurance cov-
erage applicable to the risks to be de-
fined in the contract as unusually haz-
ardous or nuclear, including—

(i) Names of insurance companies,
policy numbers, and expiration dates;

(ii) A description of the types of in-
surance provided (including the extent
to which the contractor is self-insured
or intends to self-insure), with empha-
sis on identifying the risks insured
against and the coverage extended to
persons or property, or both;

(iii) Dollar limits per occurrence and
annually, and any other limitation, for
relevant segments of the total insur-
ance coverage;

(iv) Deductibles, if any, applicable to
losses under the policies;

(v) Any exclusions from coverage
under such policies for unusually haz-
ardous or nuclear risks; and

(vi) Applicable workers’ compensa-
tion insurance coverage.

(4) The controlling or limiting fac-
tors for determining the amount of fi-
nancial protection the contractor is to
provide and maintain, with informa-
tion regarding the availability, cost,
and terms of additional insurance or
other forms of financial protection.

50.403-2

(5) Whether the contractor’s insur-
ance program has been approved or ac-
cepted by any Government agency; and
whether the contractor has an indem-
nification agreement covering similar
risks under any other Government pro-
gram, and, if so, a brief description of
any limitations.

(6) If the contractor is a division or
subsidiary of a parent corporation, (i) a
statement of any insurance coverage of
the parent corporation that bears on
the risks for which the contractor
seeks indemnification and (ii) a de-
scription of the precise legal relation-
ship between parent and subsidiary or
division.

(b) If the dollar value of the contrac-
tor’s insurance coverage varies by 10
percent or more from that stated in an
indemnification request submitted in
accordance with paragraph (a) above,
or if other significant changes in insur-
ance coverage occur after submission
and before approval, the contractor
shall immediately submit to the con-
tracting officer a brief description of
the changes.

50.403-2 Action on indemnification re-
quests.

(a) The contracting officer, with as-
sistance from legal counsel and cog-
nizant program office personnel, shall
review the indemnification request and
ascertain whether it contains all re-
quired information. If the contracting
officer, after considering the facts and
evidence, denies the request, the con-
tracting officer shall notify the con-
tractor promptly of the denial and of
the reasons for it. If recommending ap-
proval, the contracting officer shall
forward the request (as modified, if
necessary, by negotiation) through
channels to the appropriate official
specified in 50.201(d). The contracting
officer’s submission shall include all
information submitted by the contrac-
tor and—

(1) All pertinent information regard-
ing the proposed contract or program,
including the period of performance,
locations, and facilities involved;

(2) A definition of the unusually haz-
ardous or nuclear risks involved in the
proposed contract or program, with a
statement that the parties have agreed
to it;
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(3) A statement by responsible au-
thority that the indemnification action
would facilitate the national defense;

(4) A statement that the contract
will involve unusually hazardous or nu-
clear risks that could impose liability
upon the contractor in excess of finan-
cial protection reasonably available;

(5) A statement that the contractor
is complying with applicable Govern-
ment safety requirements;

(6) A statement of whether the in-
demnification should be extended to
subcontractors; and

(7) A description of any significant
changes in the contractor’s insurance
coverage (see 50.403-1(b)) occurring
since submission of the indemnifica-
tion request.

(b) Approval of a request to include
the indemnification clause in a con-
tract shall be by a Memorandum of De-
cision executed by the appropriate offi-
cial specified in 50.201(d).

(c) When use of the indemnification
clause is approved under paragraph (b)
above, the definition of unusually haz-
ardous or nuclear risks (see subpara-
graph (a)(2) above) shall be incor-
porated into the contract, along with
the clause.

(d) When approval is (1) authorized in
the Memorandum of Decision and (2)
justified by the circumstances, the con-
tracting officer may approve the con-
tractor’s written request to provide for
indemnification of subcontractors,
using the same procedures as those re-
quired for contractors.

50.403-3 Contract clause.

The contracting officer shall insert
the clause at 52.250-1, Indemnification
Under Public Law 85-804, in contracts
whenever the approving official deter-
mines that the contractor shall be in-
demnified against unusually hazardous
or nuclear risks (also see 50.403-2(c)). In
cost-reimbursement contracts, the con-
tracting officer shall use the clause
with its Alternate I.

PART 51—USE OF GOVERNMENT
SOURCES BY CONTRACTORS

Sec.
51.000 Scope of part.
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Subpart 51.1—Contractor Use of
Government Supply Sources

51.100 Scope of subpart.

51.101 Policy.

51.102 Authorization to use Government
supply sources.

51.103 Ordering from Government supply
sources.

51.104 Furnishing assistance to contractors.

51.105 Payment for shipments.

51.106 Title.

51.107 Contract clause.

Subpart 51.2—Contractor Use of Inter-
agency Fleet Management System
(IFMS)

51.200
51.201
51.202

Scope of subpart.

Policy.

Authorization.

51.203 Means of obtaining service.

51.204 Use of interagency fleet management
system (IFMS) vehicles and related serv-
ices.

51.205 Contract clause.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42476, Sept. 19, 1983, unless
otherwise noted.

51.000 Scope of part.

This part prescribes policies and pro-
cedures for the use by contractors of
Government supply sources and inter-
agency motor pool vehicles and related
services.

Subpart 51.1—Contractor Use of
Government Supply Sources

51.100 Scope of subpart.

This subpart prescribes policies and
procedures for the use of Government
supply sources (see 51.102(c)) by con-
tractors. In this subpart, the terms
contractors and contracts include sub-
contractors and subcontracts.

51.101 Policy.

(a) If it is in the Government’s inter-
est, and if supplies or services required
in the performance of a Government
contract are available from Govern-
ment supply sources, contracting offi-
cers may authorize contractors to use
these sources in performing—

(1) Government cost-reimbursement
contracts;

(2) Other types of negotiated con-
tracts when the agency determines
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that a substantial dollar portion of the
contractor’s contracts are of a Govern-
ment cost-reimbursement nature; or

(3) A contract under the Javits-Wag-
ner-O’Day Act (41 U.S.C. 46, et seq.) if:

(i) The nonprofit agency requesting
use of the supplies and services is pro-
viding a commodity or service to the
Federal Government, and

(ii) The supplies or services received
are directly used in making or provid-
ing a commodity or service, approved
by the Committee for Purchase From
People Who Are Blind or Severely Dis-
abled, to the Federal Government (See
Subpart 8.7).

(b) Contractors with fixed-price Gov-
ernment contracts that require protec-
tion of security classified information
may acquire security equipment
through GSA sources (see 41 CFR 101-
26.407).

(c) Contracting officers shall author-
ize contractors purchasing supply
items for Government use that are
available from the Committee for Pur-
chase from People Who Are Blind or
Severely Disabled (see subpart 8.7) to
purchase such items from the Defense
Logistics Agency (DLA), the General
Services Administration (GSA), and
the Department of Veterans Affairs
(VA) if they are available from these
agencies through their distribution fa-
cilities. Mandatory supplies that are
not available from DLA/GSA/VA shall
be ordered through the appropriate
central nonprofit agency (see 52.208-
9(c)).

[48 FR 42476, Sept. 19, 1983, as amended at 60
FR 42657, Aug. 16, 1995; 61 FR 2631, Jan. 26,
1996]

51.102 Authorization to use Govern-
ment supply sources.

(a) Before issuing an authorization to
a contractor to use Government supply
sources in accordance with 51.101 (a) or
(b), the contracting officer shall place
in the contract file a written finding
supporting issuance of the authoriza-
tion. A written finding is not required
when authorizing use of the Govern-
ment supply sources in accordance
with 51.101(c). Except for findings under
51.101(a)(3), the determination shall be
based on, but not limited to, consider-
ation of the following factors:

51.102

(1) The administrative cost of placing
orders with Government supply sources
and the program impact of delay fac-
tors, if any.

(2) The lower cost of items available
through Government supply sources.

(3) Suitability of items available
through Government supply sources.

(4) Delivery factors such as cost and
time.

(5) Recommendations of the contrac-
tor.

(b) Authorizations to subcontractors
shall be issued through, and with the
approval of, the contractor.

(c) Upon deciding to authorize a con-
tractor to use Government supply
sources, the contracting officer shall
request, in writing, as applicable—

(1) A FEDSTRIP activity address
code, through the agency’s central con-
tact point for matters involving activ-
ity address codes, from the General
Services Administration (GSA), FCSI,
Washington, DC 20406;

(2) A MILSTRIP activity address
code from the appropriate Department
of Defense (DOD) service point listed in
Section 1 of the Introduction to the
DOD Activity Address Directory;

(3) Approval for the contractor to use
Department of Veterans Affairs (VA)
supply sources from the Deputy Assist-
ant Secretary for Acquisition and Ma-
teriel Management (Code 90), Office of
Acquisition and Materiel Management,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420;

(4) Approval for the contractor to ac-
quire helium from the Department of
the Interior, Bureau of Land Manage-
ment, Helium Field Operations, 801 S.
Fillmore Street, Amarillo, TX 79101-
3545 or

(5) Approval from the appropriate
agency for the contractor to use a Gov-
ernment supply source other than
those identified in (1) through (4)
above.

(d) Each request made under para-
graph (c) above shall contain—

(1) The complete address(es) to which
the contractor’s mail, freight, and bill-
ing documents are to be directed;

(2) A copy of the contracting officer’s
letter of authorization to the contrac-
tor;
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(3) The prime contract number(s);
and

(4) The effective date and duration of
each contract.

(e) In each authorization to the con-
tractor, the contracting officer—

(1) Shall cite the contract number(s)
involved;

(2) shall, when practicable, limit the
period of the authorization;

(3) Shall specify, as appropriate,
that—

(i) When requisitioning from GSA or
DOD, the contractor shall use

FEDSTRIP or MILSTRIP, as appro-
priate, and include the activity address
code assigned by GSA or DOD;

(if) When requisitioning from the VA,
the contractor should use FEDSTRIP
or MILSTRIP, as appropriate, Optional
Form 347, Order for Supplies or Serv-
ices (see 53.302-347), or an agency-ap-
proved form; and

(iii) When placing orders for helium
with the Bureau of Land Management,
the contractor shall reference the Fed-
eral contract number on the purchase
order;

(4) May include any other limitations
or conditions deemed necessary. For
example, the contracting officer may—

(i) Authorize purchases from Govern-
ment supply sources of any overhead
supplies, but no production supplies;

(ii) Limit any authorization require-
ment to use Government sources to a
specific dollar amount, thereby leaving
the contractor free to make smaller
purchases from other sources if so de-
sired;

(iii) Restrict the authorization to
certain facilities or to specific con-
tracts; or

(iv) Provide specifically if vesting of
title is to differ from other property
acquired or otherwise furnished by the
contractor for use under the contract;
and

(5) Shall instruct the contractor to
comply with the applicable policies and
procedures prescribed in this subpart.

(f) After issuing the authorization,
the authorizing agency shall be respon-
sible for—

(1) Ensuring that contractors comply
with the terms of their authorizations
and that supplies and services obtained
from Government supply sources are
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properly accounted for and properly
used;

(2) Any indebtedness incurred for
supplies or services and not satisfied by
the contractor; and

(3) Submitting, in writing, to the ap-
propriate Government sources, address
changes of the contractor and deletions
when contracts are completed or termi-
nated.

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989; 60 FR 42657, Aug. 16,
1995; 61 FR 2631, Jan. 26, 1996; 62 FR 40237,
July 25, 1997]

51.103 Ordering from Government

supply sources.

(a) Contractors placing orders under
Federal Supply Schedules shall follow
the terms of the applicable schedule
and authorization and include with
each order—

(1) A copy of the authorization (un-
less a copy was previously furnished to
the Federal Supply Schedule contrac-
tor); and

(2) The following statement:

This order is placed under written
authorization
from......coooiiins dated............. In the
event of any inconsistency between the
terms and conditions of this order and
those of your Federal Supply Schedule
contract, the latter will govern.

(b) If a Federal Supply Schedule con-
tractor refuses to honor an order
placed by a Government contractor
under an agency authorization, the
contracting officer shall report the cir-
cumstances to the General Services
Administration, FCO, Washington, DC
20406.

(c) Contractors placing orders for
Government stock shall—

(1) Comply with the requirements of
the contracting officer’s authorization,
using FEDSTRIP or MILSTRIP proce-
dures, as appropriate;

(2) Use only the Government activity
address code obtained by the contract-
ing officer in accordance with 51.102(e)
along with the contractor’s assigned
access code, when ordering from GSA
Customer Supply Centers.
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(3) Order only those items required in
the performance of their contracts.

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989; 55 FR 52797, Dec. 21,
1990; 56 FR 55372, Oct. 25, 1991; 61 FR 41471,
Aug. 8, 1996; 62 FR 44819, Aug. 22, 1997]

51.104 Furnishing assistance to con-
tractors.

After receiving an activity address
code, the contracting officer will notify
the appropriate GSA regional office or
military activity, which will contact
the contractor and—

(a) Provide initial copies of ordering
information and instructions; and

(b) When necessary, assist the con-
tractor in preparing and submitting, as
appropriate—

(1) The initial FEDSTRIP or
MILSTRIP requisitions, the Optional
Form 347, or the agency-approved
forms;

(2) A completed GSA Form 457, FSS
Publications Mailing List Application,
so that the contractor will automati-
cally receive current copies of required
publications; or

(3) A completed GSA Form 3525, Ap-
plication for Customer Supply Center
Services and (Address Change).

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989]

51.105 Payment for shipments.

GSA, DOD, and VA will not forward
bills to contractors for supplies ordered
from Government stock until after the
supplies have been shipped. Receipt of
billing is sufficient evidence to estab-
lish contractor liability and to provide
a basis for payment. Contracting offi-
cers should direct their contractors to
make payment promptly upon receipt
of billings.

51.106 Title.

(a) Title to all property acquired by
the contractor under the contracting
officer’s authorization shall vest in the
parties as provided in the contract, un-
less specifically provided for otherwise.

(b) If contracts are with educational
institutions and the Government Prop-
erty clause at 52.245-2, Alternate II, or
52.245-5, Alternate I, is used, title to
property having an acquisition cost of
less than $5,000 shall vest in the con-
tractor as provided in the clause. Agen-

51.201

cies may provide higher thresholds, if
appropriate.

[48 FR 42476, Sept. 19, 1983, as amended at 57
FR 60590, Dec. 21, 1992]

51.107 Contract clause.

The contracting officer shall insert
the clause at 52.251-1, Government Sup-
ply Sources, in solicitations and con-
tracts when the contracting officer
may authorize the contractor to ac-
quire supplies or services from a Gov-
ernment supply source. If a facilities
contract is contemplated, the contract-
ing officer shall use the clause with its
Alternate I.

Subpart 51.2—Contractor Use of
Interagency Fleet Manage-
ment System (IFMS)

51.200 Scope of subpart.

This subpart prescribes policies and
procedures for the use by contractors
of interagency fleet management sys-
tem (IFMS) vehicles and related serv-
ices. In this subpart, the terms con-
tractors and contracts include sub-
contractors and subcontracts (see
45.304).

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989; 55 FR 52797, Dec. 21,
1990]

51.201 Policy.

(a) If it is in the Government’s inter-
est, the contracting officer may au-
thorize cost-reimbursement contrac-
tors to obtain, for official purposes
only, interagency fleet management
system (IFMS) vehicles and related
services, including (1) fuel and lubri-
cants, (2) vehicle inspection, mainte-
nance, and repair, (3) vehicle storage,
and (4) commercially rented vehicles
for short-term use.

(b) Complete rebuilding of major
components of contractor-owned or
-leased equipment requires the ap-
proval of the contracting officer in
each instance.

(c) Government contractors shall not
be authorized to obtain interagency
fleet management system (IFMS) vehi-
cles and related services for use in per-
formance of any contract other than a
cost-reimbursement contract, except
as otherwise specifically approved by
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the Administrator of the General Serv-
ices Administration at the request of
the agency involved.

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989]

51.202 Authorization.

(a) The contracting officer may au-
thorize a cost-reimbursement contrac-
tor to obtain interagency fleet manage-
ment system (IFMS) vehicles and re-
lated services, if the contracting offi-
cer has—

(1) Determined that the authoriza-
tion will accomplish the agency’s con-
tractual objectives and effect demon-
strable economies;

(2) Received evidence that the con-
tractor has obtained motor vehicle li-
ability insurance covering bodily in-
jury and property damage, with limits
of liability as required or approved by
the agency, protecting the contractor
and the Government against third-
party claims arising from the owner-
ship, maintenance, or use of an inter-
agency fleet management system
(IFMS) vehicle;

(3) Arranged for periodic checks to
ensure that authorized contractors are
using vehicles and related services ex-
clusively under cost-reimbursement
contracts;

(4) Ensured that contractors shall es-
tablish and enforce suitable penalties
for their employees who use or author-
ize the use of Government vehicles for
other than performance of Government
contracts (see 41 CFR 101-38.301-1);

(5) Received a written statement that
the contractor will assume, without
the right of reimbursement from the
Government, the cost or expense of any
use of interagency fleet management
system (IFMS) vehicles and services
not related to the performance of the
contract; and

(6) Considered any recommendations
of the contractor.

(b) The authorization shall—

(1) Be in writing;

(2) Cite the contract number;

(3) Specify any limitations on the au-
thority, including its duration, and any
other pertinent information; and

(4) Instruct the contractor to comply
with the applicable policies and proce-
dures provided in this subpart.

48 CFR Ch. 1 (10-1-98 Edition)

(c) Authorizations to subcontractors
shall be issued through, and with the
approval of, the contractor.

(d) Contracting officers authorizing
contractor use of interagency fleet
management system (IFMS) vehicles
and related services subject their agen-
cies to the responsibilities and liabil-
ities provided in 41 CFR 101-39.4 regard-
ing accidents and claims.

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989]

51.203 Means of obtaining service.

(a) Authorized contractors shall sub-
mit requests for interagency fleet man-
agement system (IFMS) vehicles and
related services in writing to the ap-
propriate GSA regional Federal Supply
Service Bureau, Attention: Regional
fleet manager, except that requests for
more than five vehicles shall be sub-
mitted to General Services Adminis-
tration, FBF, Washington, DC 20406,
and not to the regions. Each request
shall include the following:

(1) Two copies of the agency author-
ization to obtain vehicles and related
services from GSA.

(2) The number of vehicles and relat-
ed services required and period of use.

(3) A list of the contractor’s employ-
ees who are authorized to request vehi-
cles and related services.

(4) A listing of the make, model, and
serial numbers of contractor-owned or
-leased equipment authorized to be
serviced.

(5) Billing instructions and address.

(b) Contractors requesting unusual
quantities of vehicles should do so as
far in advance as possible to facilitate
availability.

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, 29283, July 11, 1989]

51.204 Use of interagency fleet man-
agement system (IFMS) vehicles
and related services.

Contractors authorized to use inter-
agency fleet management system
(IFMS) vehicles and related services
shall comply with the requirements of
41 CFR 101-39 and 41 CFR 101-38.301-1
and the operator’s packet furnished
with each vehicle. See 41 CFR 101-6.4
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for additional guidance for home-to-
work use of Government vehicles.

[55 FR 52797, Dec. 21, 1990]

51.205 Contract clause.

The contracting officer shall insert
the clause at 52.251-2, Interagency
Fleet Management System (IFMS) Ve-
hicles and Related Services, in solicita-

FAR Index

tions and contracts when a cost-reim-
bursement contract is contemplated
and the contracting officer may au-
thorize the contractor to use inter-
agency fleet management system
(IFMS) vehicles and related services.

[48 FR 42476, Sept. 19, 1983, as amended at 54
FR 29282, July 11, 1989]
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