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§ 301.7701–3 Classification of certain
business entities.

(a) In general. A business entity that
is not classified as a corporation under
§ 301.7701–2(b) (1), (3), (4), (5), (6), (7), or
(8) (an eligible entity) can elect its clas-
sification for federal tax purposes as
provided in this section. An eligible en-
tity with at least two members can
elect to be classified as either an asso-
ciation (and thus a corporation under
§ 301.7701–2(b)(2)) or a partnership, and
an eligible entity with a single owner
can elect to be classified as an associa-
tion or to be disregarded as an entity
separate from its owner. Paragraph (b)
of this section provides a default clas-
sification for an eligible entity that
does not make an election. Thus, elec-
tions are necessary only when an eligi-
ble entity chooses to be classified ini-
tially as other than the default classi-
fication or when an eligible entity
chooses to change its classification. An
entity whose classification is deter-
mined under the default classification
retains that classification (regardless
of any changes in the members’ liabil-
ity that occurs at any time during the
time that the entity’s classification is
relevant as defined in paragraph (d) of
this section) until the entity makes an
election to change that classification
under paragraph (c)(1) of this section.
Paragraph (c) of this section provides
rules for making express elections.
Paragraph (d) of this section provides
special rules for foreign eligible enti-
ties. Paragraph (e) of this section pro-
vides special rules for classifying enti-
ties resulting from partnership termi-
nations and divisions under section
708(b). Paragraph (f) of this section sets
forth the effective date of this section
and a special rule relating to prior pe-
riods.

(b) Classification of eligible entities that
do not file an election—(1) Domestic eligi-
ble entities. Except as provided in para-
graph (b)(3) of this section, unless the
entity elects otherwise, a domestic eli-
gible entity is—

(i) A partnership if it has two or
more members; or

(ii) Disregarded as an entity separate
from its owner if it has a single owner.

(2) Foreign eligible entities—(i) In gen-
eral. Except as provided in paragraph
(b)(3) of this section, unless the entity

elects otherwise, a foreign eligible en-
tity is—

(A) A partnership if it has two or
more members and at least one mem-
ber does not have limited liability;

(B) An association if all members
have limited liability; or

(C) Disregarded as an entity separate
from its owner if it has a single owner
that does not have limited liability.

(ii) Definition of limited liability. For
purposes of paragraph (b)(2)(i) of this
section, a member of a foreign eligible
entity has limited liability if the mem-
ber has no personal liability for the
debts of or claims against the entity by
reason of being a member. This deter-
mination is based solely on the statute
or law pursuant to which the entity is
organized, except that if the underly-
ing statute or law allows the entity to
specify in its organizational documents
whether the members will have limited
liability, the organizational documents
may also be relevant. For purposes of
this section, a member has personal li-
ability if the creditors of the entity
may seek satisfaction of all or any por-
tion of the debts or claims against the
entity from the member as such. A
member has personal liability for pur-
poses of this paragraph even if the
member makes an agreement under
which another person (whether or not a
member of the entity) assumes such li-
ability or agrees to indemnify that
member for any such liability.

(3) Existing eligible entities—(i) In gen-
eral. Unless the entity elects otherwise,
an eligible entity in existence prior to
the effective date of this section will
have the same classification that the
entity claimed under §§ 301.7701–1
through 301.7701–3 as in effect on the
date prior to the effective date of this
section; except that if an eligible en-
tity with a single owner claimed to be
a partnership under those regulations,
the entity will be disregarded as an en-
tity separate from its owner under this
paragraph (b)(3)(i). For special rules re-
garding the classification of such enti-
ties for periods prior to the effective
date of this section, see paragraph (f)(2)
of this section.

(ii) Special rules. For purposes of
paragraph (b)(3)(i) of this section, a for-
eign eligible entity is treated as being
in existence prior to the effective date
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of this section only if the entity’s clas-
sification was relevant (as defined in
paragraph (d) of this section) at any
time during the sixty months prior to
the effective date of this section. If an
entity claimed different classifications
prior to the effective date of this sec-
tion, the entity’s classification for pur-
poses of paragraph (b)(3)(i) of this sec-
tion is the last classification claimed
by the entity. If a foreign eligible enti-
ty’s classification is relevant prior to
the effective date of this section, but
no federal tax or information return is
filed or the federal tax or information
return does not indicate the classifica-
tion of the entity, the entity’s classi-
fication for the period prior to the ef-
fective date of this section is deter-
mined under the regulations in effect
on the date prior to the effective date
of this section.

(c) Elections—(1) Time and place for fil-
ing—(i) In general. Except as provided
in paragraphs (c)(1) (iv) and (v) of this
section, an eligible entity may elect to
be classified other than as provided
under paragraph (b) of this section, or
to change its classification, by filing
Form 8832, Entity Classification Elec-
tion, with the service center designated
on Form 8832. An election will not be
accepted unless all of the information
required by the form and instructions,
including the taxpayer identifying
number of the entity, is provided on
Form 8832. See § 301.6109–1 for rules on
applying for and displaying Employer
Identification Numbers.

(ii) Further notification of elections. An
eligible entity required to file a federal
tax or information return for the tax-
able year for which an election is made
under paragraph (c)(1)(i) of this section
must attach a copy of its Form 8832 to
its federal tax or information return
for that year. If the entity is not re-
quired to file a return for that year, a
copy of its Form 8832 must be attached
to the federal income tax or informa-
tion return of any direct or indirect
owner of the entity for the taxable
year of the owner that includes the
date on which the election was effec-
tive. An indirect owner of the entity
does not have to attach a copy of the
Form 8832 to its return if an entity in
which it has an interest is already fil-
ing a copy of the Form 8832 with its re-

turn. If an entity, or one of its direct or
indirect owners, fails to attach a copy
of a Form 8832 to its return as directed
in this section, an otherwise valid elec-
tion under paragraph (c)(1)(i) of this
section will not be invalidated, but the
non-filing party may be subject to pen-
alties, including any applicable pen-
alties if the federal tax or information
returns are inconsistent with the enti-
ty’s election under paragraph (c)(1)(i)
of this section.

(iii) Effective date of election. An elec-
tion made under paragraph (c)(1)(i) of
this section will be effective on the
date specified by the entity on Form
8832 or on the date filed if no such date
is specified on the election form. The
effective date specified on Form 8832
can not be more than 75 days prior to
the date on which the election is filed
and can not be more than 12 months
after the date on which the election is
filed. If an election specifies an effec-
tive date more than 75 days prior to
the date on which the election is filed,
it will be effective 75 days prior to the
date it was filed. If an election speci-
fies an effective date more than 12
months from the date on which the
election is filed, it will be effective 12
months after the date it was filed. If an
election specifies an effective date be-
fore January 1, 1997, it will be effective
as of January 1, 1997.

(iv) Limitation. If an eligible entity
makes an election under paragraph
(c)(1)(i) of this section to change its
classification (other than an election
made by an existing entity to change
its classification as of the effective
date of this section), the entity cannot
change its classification by election
again during the sixty months succeed-
ing the effective date of the election.
However, the Commissioner may per-
mit the entity to change its classifica-
tion by election within the sixty
months if more than fifty percent of
the ownership interests in the entity as
of the effective date of the subsequent
election are owned by persons that did
not own any interests in the entity on
the filing date or on the effective date
of the entity’s prior election.

(v) Deemed elections—(A) Exempt orga-
nizations. An eligible entity that has
been determined to be, or claims to be,
exempt from taxation under section
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501(a) is treated as having made an
election under this section to be classi-
fied as an association. Such election
will be effective as of the first day for
which exemption is claimed or deter-
mined to apply, regardless of when the
claim or determination is made, and
will remain in effect unless an election
is made under paragraph (c)(1)(i) of this
section after the date the claim for ex-
empt status is withdrawn or rejected or
the date the determination of exempt
status is revoked.

(B) Real estate investment trusts. An el-
igible entity that files an election
under section 856(c)(1) to be treated as
a real estate investment trust is treat-
ed as having made an election under
this section to be classified as an asso-
ciation. Such election will be effective
as of the first day the entity is treated
as a real estate investment trust.

(vi) Examples. The following examples
illustrate the rules of this paragraph
(c)(1):

Example 1. On July 1, 1998, X, a domestic
corporation, purchases a 10% interest in Y,
an eligible entity formed under Country A
law in 1990. The entity’s classification was
not relevant to any person for federal tax or
information purposes prior to X’s acquisition
of an interest in Y. Thus, Y is not considered
to be in existence on the effective date of
this section for purposes of paragraph (b)(3)
of this section. Under the applicable Country
A statute, all members of Y have limited li-
ability as defined in paragraph (b)(2)(ii) of
this section. Accordingly, Y is classified as
an association under paragraph (b)(2)(i)(B) of
this section unless it elects under this para-
graph (c) to be classified as a partnership. To
be classified as a partnership as of July 1,
1998, Y must file a Form 8832 by September
14, 1998. See paragraph (c)(1)(i) of this sec-
tion. Because an election cannot be effective
more than 75 days prior to the date on which
it is filed, if Y files its Form 8832 after Sep-
tember 14, 1998, it will be classified as an as-
sociation from July 1, 1998, until the effec-
tive date of the election. In that case, it
could not change its classification by elec-
tion under this paragraph (c) during the
sixty months succeeding the effective date of
the election.

Example 2. (i) Z is an eligible entity formed
under Country B law and is in existence on
the effective date of this section within the
meaning of paragraph (b)(3) of this section.
Prior to the effective date of this section, Z
claimed to be classified as an association.
Unless Z files an election under this para-
graph (c), it will continue to be classified as

an association under paragraph (b)(3) of this
section.

(ii) Z files a Form 8832 pursuant to this
paragraph (c) to be classified as a partner-
ship, effective as of the effective date of this
section. Z can file an election to be classified
as an association at any time thereafter, but
then would not be permitted to change its
classification by election during the sixty
months succeeding the effective date of that
subsequent election.

(2) Authorized signatures—(i) In gen-
eral. An election made under paragraph
(c)(1)(i) of this section must be signed
by—

(A) Each member of the electing en-
tity who is an owner at the time the
election is filed; or

(B) Any officer, manager, or member
of the electing entity who is authorized
(under local law or the entity’s organi-
zational documents) to make the elec-
tion and who represents to having such
authorization under penalties of per-
jury.

(ii) Retroactive elections. For purposes
of paragraph (c)(2)(i) of this section, if
an election under paragraph (c)(1)(i) of
this section is to be effective for any
period prior to the time that it is filed,
each person who was an owner between
the date the election is to be effective
and the date the election is filed, and
who is not an owner at the time the
election is filed, must also sign the
election.

(d) Special rules for foreign eligible enti-
ties—(1) For purposes of this section, a
foreign eligible entity’s classification
is relevant when its classification af-
fects the liability of any person for fed-
eral tax or information purposes. For
example, a foreign entity’s classifica-
tion would be relevant if U.S. income
was paid to the entity and the deter-
mination by the withholding agent of
the amount to be withheld under chap-
ter 3 of the Internal Revenue Code (if
any) would vary depending upon
whether the entity is classified as a
partnership or as an association. Thus,
the classification might affect the doc-
umentation that the withholding agent
must receive from the entity, the type
of tax or information return to file, or
how the return must be prepared. The
date that the classification of a foreign
eligible entity is relevant is the date
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an event occurs that creates an obliga-
tion to file a federal tax return, infor-
mation return, or statement for which
the classification of the entity must be
determined. Thus, the classification of
a foreign entity is relevant, for exam-
ple, on the date that an interest in the
entity is acquired which will require a
U.S. person to file an information re-
turn on Form 5471.

(2) Special rule when classification is no
longer relevant. If the classification of a
foreign eligible entity which was pre-
viously relevant for federal tax pur-
poses ceases to be relevant for sixty
consecutive months, the entity’s clas-
sification will initially be determined
under the default classification when
the classification of the foreign eligible
entity again becomes relevant. The
date that the classification of a foreign
entity ceases to be relevant is the date
an event occurs that causes the classi-
fication to no longer be relevant, or, if
no event occurs in a taxable year that
causes the classification to be relevant,
then the date is the first day of that
taxable year.

(e) Coordination with section 708(b).
Except as provided in § 301.7701–2(d)(3)
(regarding termination of grandfather
status for certain foreign business enti-
ties), an entity resulting from a trans-
action described in section 708(b)(1)(B)
(partnership termination due to sales
or exchanges) or section 708(b)(2)(B)
(partnership division) is a partnership.

(f) Effective date—(1) In general. The
rules of this section are effective as of
January 1, 1997. Paragraphs (a),
(c)(1)(iv) and (f) of this section do not
apply on or after March 23, 1998. For
rules applicable on or after March 23,
1998, see § 301.7701–3T(a), (c)(1)(iv) and
(f).

(2) Prior treatment of existing entities.
In the case of a business entity that is
not described in § 301.7701–2(b) (1), (3),
(4), (5), (6), or (7), and that was in exist-
ence prior to January 1, 1997, the enti-
ty’s claimed classification(s) will be re-
spected for all periods prior to January
1, 1997, if—

(i) The entity had a reasonable basis
(within the meaning of section 6662) for
its claimed classification;

(ii) The entity and all members of the
entity recognized the federal tax con-
sequences of any change in the entity’s

classification within the sixty months
prior to January 1, 1997; and

(iii) Neither the entity nor any mem-
ber was notified in writing on or before
May 8, 1996, that the classification of
the entity was under examination (in
which case the entity’s classification
will be determined in the examina-
tion).

[T.D. 8697, 61 FR 66590, Dec. 18, 1996; 62 FR
11769, Mar. 13, 1997, as amended by T.D. 8767,
63 FR 14619, Mar. 26, 1998 ]

§ 301.7701–3T Classification of certain
business entities (temporary).

(a) In general. A business entity that
is not classified as corporation under
§ 301.7701–2(b)(1), (3), (4), (5), (6), (7), or
(8) (an eligible entity) can elect its
classification for federal tax purposes
as provided in this section. An eligible
entity with at least two members can
elect to be classified as either an asso-
ciation (and thus a corporation under
§ 301.7701–2(b)(2)) or a partnership, and
an eligible entity with a single owner
can elect to be classified as an associa-
tion or to be disregarded as an entity
separate from its owner. Paragraph (b)
of this section provides a default clas-
sification for an eligible entity that
does not make an election. Thus, elec-
tions are necessary only when an eligi-
ble entity chooses to be classified ini-
tially as other than the default classi-
fication or when an eligible entity
chooses to change its classification. An
entity whose classification is deter-
mined under the default classification
retains that classification (regardless
of any changes in the members’ liabil-
ity that occurs at any time during the
time that the entity’s classification is
relevant as defined in paragraph (d) of
this section) until the entity makes an
election to change that classification
under paragraph (c)(1) of this section.
Paragraph (c) of this section provides
rules for making express elections.
Paragraph (d) provides special rules for
foreign eligible entities. Paragraph (e)
of this section provides special rules
for classifying entities resulting from
partnership terminations and divisions
under section 708(b). Paragraph (f) of
this section sets forth the effective
date of this section and a special rule
relating to prior periods. An entity
that has elected to be disregarded as an
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