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SUBCHAPTER A—PROCEDURE AND RULES OF PRACTICE 

PARTS 300–302 [RESERVED] 

PART 303—APPLICATIONS, RE-
QUESTS, SUBMITTALS, DELEGA-
TIONS OF AUTHORITY, AND NO-
TICES REQUIRED TO BE FILED BY 
STATUTE OR REGULATION 

Sec. 
303.0 Scope and definitions. 
303.1 Application by nonmember bank, state 

savings association, and Federal savings 
association for deposit insurance. 

303.2 Applications by insured state non-
member bank to establish a branch, 
move its main office or relocate a 
branch. 

303.3 Application for conversion, merger, 
consolidation, assumption and sale of 
asset transactions. 

303.4 Change in bank control. 
303.5 Applications concerning insurance 

fund conversions, prompt corrective ac-
tion, and other applications. 

303.6 Application procedures. 
303.7 Delegation of authority to the Direc-

tor (DOS) and to the associate directors, 
regional directors and deputy regional 
directors to act on certain applications, 
requests, and notices of acquisition of 
control. 

303.8 Other delegations of authority. 
303.9 Delegation of authority to act on cer-

tain enforcement matters. 
303.10 Applications and enforcement mat-

ters where authority is not delegated. 
303.11 Confirmation, limitations, rescissions 

and special cases. 
303.12 OMB control number assigned pursu-

ant to the Paperwork Reduction Act. 
303.13 Applications and notices by savings 

associations. 
303.14 Change in senior executive officer or 

board of directors. 
303.15 Mutual-to-stock conversions of mutu-

ally owned state-chartered savings 
banks. 

AUTHORITY: 12 U.S.C. 378, 1813, 1815, 1816, 
1817(j), 1818, 1819 (Seventh and Tenth), 1828, 
1831e, 1831o, 1831p–1; 15 U.S.C. 1607. 

§ 303.0 Scope and definitions. 
(a) Scope. This part prescribes: 
(1) Where applications, requests, and 

notices required to be filed by statute 
or regulation (hereinafter, collectively, 
applications) should be filed; 

(2) The contents of the application 
when the application is to be made by 
letter; 

(3) The location where forms and in-
structions may be obtained when the 
application is to be made on a form. 
This part also prescribes procedures to 
be followed by both the FDIC and ap-
plicants during the process of consider-
ation of an application; and 

(4) Finally, this part sets forth dele-
gations of authority by the FDIC’s 
Board of Directors to the Director of 
the Division of Supervision and the Di-
rector of the Division of Compliance 
and Consumer Affairs, to their asso-
ciate directors, to the regional direc-
tors and deputy regional directors of 
the Division of Supervision, and to the 
regional managers of the Division of 
Compliance and Consumer Affairs to 
act on certain applications and other 
matters pursuant to the conditions, 
where applicable, that limit such dele-
gations. 

(b) Definitions. For purposes of this 
part: 

(1) Corporation or FDIC. The terms 
Corporation or FDIC shall mean the 
Federal Deposit Insurance Corporation. 

(2) Division or DOS. The terms divi-
sion or DOS shall mean the Division of 
Supervision, or in the event the Divi-
sion of Supervision is reorganized, such 
successor division. 

(3) DCA. The term DCA shall mean 
the Division of Compliance and Con-
sumer Affairs, or in the event the Divi-
sion of Compliance and Consumer Af-
fairs is reorganized, such successor di-
vision. 

(4) Director (DOS). The term Director 
(DOS) shall mean the Director of the 
Division of Supervision, or in the event 
the title of Director of the Division of 
Supervision becomes obsolete, any offi-
cial of equivalent or higher authority. 

(5) Director (DCA). The term Director 
(DCA) shall mean the Director of the 
Division of Compliance and Consumer 
Affairs, or in the event the title of Di-
rector of the Division of Compliance 
and Consumer Affairs becomes obso-
lete, any official of equivalent or high-
er authority. 
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(6) Associate director. The term asso-
ciate director shall mean any associate 
director of the Division of Supervision 
or the Division of Compliance and Con-
sumer Affairs, as appropriate, or in the 
event the title of associate director be-
comes obsolete, any official of equiva-
lent authority within the respective di-
visions. 

(7) Regional director. The term re-
gional director shall mean any regional 
director of the Division of Supervision, 
or in the event the title of regional di-
rector becomes obsolete, any official of 
equivalent authority within the Divi-
sion of Supervision. 

(8) Deputy regional director. The term 
deputy regional director shall mean any 
deputy regional director of the Divi-
sion of Supervision, or in those FDIC 
regions where there is no deputy re-
gional director, an assistant regional 
director. In the event the title of dep-
uty regional director or assistant re-
gional director becomes obsolete, the 
term deputy regional director shall 
mean any official of equivalent author-
ity within the same FDIC region of the 
Division of Supervision. 

(9) Regional manager. The term re-
gional manager shall mean any regional 
manager in the Division of Compliance 
and Consumer Affairs, or in the event 
the title of regional manager becomes 
obsolete, any official of equivalent au-
thority within the Division of Compli-
ance and Consumer Affairs. 

(10) Associate General Counsel for Com-
pliance and Enforcement. The term Asso-
ciate General Counsel for Compliance and 
Enforcement shall mean the head of the 
Compliance and Enforcement Section 
of the Legal Division of the FDIC, or in 
the event the title of Associate General 
Counsel for Compliance and Enforce-
ment becomes obsolete, any official of 
equivalent authority within the Legal 
Division. The authority delegated to 
the Associate General Counsel for Com-
pliance and Enforcement may be exer-
cised by the Deputy General Counsel 
for Supervision and Legislation or a 
counsel in the Compliance and Enforce-
ment Section in the Washington, DC 
office. 

(11) Regional counsel. The term re-
gional counsel shall mean a regional 
counsel of the Legal Division, or in the 
event the title of regional counsel be-

comes obsolete, any official of equiva-
lent authority within the Legal Divi-
sion. The authority delegated to a re-
gional counsel may be exercised by a 
deputy regional counsel, a counsel, or 
any official of equivalent or higher au-
thority in the Compliance and Enforce-
ment Section of the Legal Division. 

(12) Appropriate FDIC region, appro-
priate FDIC regional office, appropriate 
regional director, appropriate deputy re-
gional director, and appropriate regional 
counsel shall refer to the FDIC region, 
and the FDIC regional office, regional 
director, deputy regional director, and 
regional counsel, of the FDIC region, 
which the FDIC designates as follows: 

(i) When an institution or proposed 
institution that is the subject of an ap-
plication, request, submittal, notice, or 
administrative action is not or will not 
be part of a group of related institu-
tions, the appropriate region for the in-
stitution and any individual associated 
with the institution is the FDIC region 
in which the institution or proposed in-
stitution is or will be located; or 

(ii) When an institution or proposed 
institution that is the subject of an ap-
plication, request, submittal, notice, or 
administrative action is or will be part 
of a group of related institutions, the 
appropriate region for the institution 
and any individual associated with the 
institution is the FDIC region in which 
the group’s major policy and decision 
makers are located, or any other re-
gion the FDIC designates on a case-by- 
case basis. 

(13) Act. The term the Act shall mean 
the Federal Deposit Insurance Act (12 
U.S.C. 1811 et seq.). 

(14) Institution-affiliated party. The 
term institution-affiliated party shall 
have the same meaning as provided in 
section 3(u) of the Act (12 U.S.C. 
1813(u)). 

(15) Notification to primary regulator. 
The term notification to primary regu-
lator shall mean a notice required 
under section 8(a)(2)(A) of the Act (12 
U.S.C. 1818(a)(2)(A)). 

(16) Section 8(a) order. The term sec-
tion 8(a) order shall mean an order ter-
minating the insured status of a depos-
itory institution under section 8(a) of 
the Act (12 U.S.C. 1818(a)). 

(17) Notice of charges. The term notice 
of charges shall mean a notice of 
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charges and of hearing setting forth 
the allegations of unsafe or unsound 
practices and/or violations and fixing 
the time and place of the hearing 
issued under section 8(b) of the Act (12 
U.S.C. 1818(b)). 

(18) Section 8(b) order and cease-and- 
desist order. The terms section 8(b) order 
and cease-and-desist order shall mean a 
final order to cease and desist issued 
under section 8(b) of the Act (12 U.S.C. 
1818(b)). 

(19) Section 8(c) order and temporary 
cease-and-desist order. The terms section 
8(c) order and temporary cease-and-desist 
order shall mean a temporary order to 
cease and desist issued under section 
8(c) of the Act (12 U.S.C. 1818(c)). 

(20) Section 8(e) order. The term sec-
tion 8(e) order shall mean a final order 
of removal or prohibition issued under 
section 8(e) of the Act (12 U.S.C. 
1818(e)). 

(21) Section 8(e)(3) order and temporary 
order of suspension. The terms section 
8(e)(3) order and temporary order of sus-
pension shall mean a temporary order 
of suspension or prohibition issued 
under section 8(e)(3) of the Act (12 
U.S.C. 1818(e)(3)). 

(22) Section 8(g) order. The term sec-
tion 8(g) order shall mean an order of 
suspension or prohibition issued under 
section 8(g) of the Act (12 U.S.C. 
1818(g)). 

(23) Remote service facility. The term 
remote service facility shall mean an 
automated teller machine, cash dis-
pensing machine, point-of-sale ter-
minal, or other remote electronic facil-
ity where deposits are received, checks 
paid, or money lent. 

(24) Notice of assessment of civil money 
penalties. The term notice of assessment 
of civil money penalties shall mean a no-
tice of assessment of civil penalties, 
findings of fact and conclusions of law, 
and order to pay issued pursuant to 
sections 7(a)(1), 7(j)(15), 8(i) or 18(j) of 
the Act (12 U.S.C. 1817(a)(1), 1817(j)(15), 
1818(i), or 1828(j)), section 106(b) of the 
Bank Holding Company Act (12 U.S.C. 
1972), section 910(d) of the International 
Lending Supervision Act of 1983 (12 
U.S.C. 3909), or any other provision of 
law providing for the assessment of 
civil money penalties by the FDIC. 

(25) Amended order to pay. The term 
amended order to pay shall mean an 

order to forfeit and pay civil money 
penalties, the amount of which has 
been changed from that assessed in the 
original notice of assessment of civil 
money penalties. 

(26) Book capital. The term book cap-
ital shall mean total equity capital 
which is comprised of perpetual pre-
ferred stock, common stock, surplus, 
undivided profits and capital reserves, 
as those items are defined in the in-
structions of the Federal Financial In-
stitutions Examination Council 
(FFIEC) for the preparation of Consoli-
dated Reports of Condition and Income 
for insured banks. 

(27) Tier 1 capital. The term Tier 1 cap-
ital shall have the same meaning as 
provided in § 325.2(m) of this chapter (12 
CFR 325.2(m)). 

(28) Total assets. The term total assets 
shall have the same meaning as pro-
vided in § 325.2(n) of this chapter (12 
CFR 325.2(n)). 

(29) Adjusted Part 325 total assets. The 
term adjusted Part 325 total assets shall 
mean adjusted 12 CFR part 325 total as-
sets as calculated and reflected in the 
FDIC’s Reports of Examination. 

(30) Protest. The term protest shall in-
clude any comment from the public 
which raises a negative issue relative 
to the Community Reinvestment Act 
(12 U.S.C. 2901 et seq.), whether or not it 
is labeled a protest and whether or not 
a hearing is requested; however, the 
term protest shall not include any such 
comment which the appropriate re-
gional manager determines to be frivo-
lous, or to have been filed for competi-
tive reasons by a financial institution, 
or to have been filed primarily as a 
means of delaying action on the appli-
cation, or any comment which raises 
negative Community Reinvestment 
Act issues between the commenter and 
the applicant that have been resolved. 

(31) Standard conditions. The term 
standard conditions refers to conditions 
that any delegate may include as a 
matter of routine in an order approving 
an application, whether or not the ap-
plicant has agreed to their inclusion. 
The following conditions, or variations 
thereof, are standard conditions: 

(i) That the applicant has obtained 
all necessary and final approvals from 
the appropriate state authority or 
other applicable authority; 
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1 A nonmember bank is a bank which is not 
a member of the Federal Reserve System. 

2 The term branch includes any domestic 
branch or foreign branch as those terms are 
defined in section 3(o) of the Act, as amended 
(12 U.S.C. 1813(o)). 

(ii) That if the transaction does not 
take effect within a specified time 
limit, or unless, in the meantime, a re-
quest for an extension of time has been 
approved, the consent granted shall ex-
pire at the end of the said time period; 

(iii) That until the conditional com-
mitment of the FDIC becomes effec-
tive, the FDIC retains the right to 
alter, suspend or withdraw its commit-
ment should any interim development 
be deemed to warrant such action; and 

(iv) In the case of a merger trans-
action (as defined in § 303.7(b)(1)), in-
cluding a phantom merger or reorga-
nization, that the proposed transaction 
not be consummated before the thir-
tieth calendar day after the date of the 
order approving the merger. 

(c) Authority delegated to regional man-
ager. For purposes of this part, and 
where confirmed in writing, any au-
thority delegated to the regional man-
ager may also be exercised by his or 
her principal assistant. 

(d) Construction. Any singular term 
includes the plural, and the plural in-
cludes the singular, if such use would 
be appropriate. Any use of the mas-
culine, feminine, or neuter gender shall 
encompass all three, if such use would 
be appropriate. 
[59 FR 52660, Oct. 19, 1994, as amended at 60 
FR 31384, June 15, 1995; 62 FR 16664, Apr. 8, 
1997] 

§ 303.1 Application by nonmember 
bank, state savings association, and 
Federal savings association for de-
posit insurance. 

Application for deposit insurance by 
an existing or proposed nonmember 
bank,1 state savings association or 
Federal savings association should be 
filed with the appropriate regional di-
rector. The relevant application forms 
and instructions may be obtained from 
the appropriate FDIC regional office. 
[54 FR 53556, Dec. 29, 1989] 

§ 303.2 Applications by insured state 
nonmember bank to establish a 
branch, move its main office or re-
locate a branch. 

(a) Application by an insured state 
nonmember bank (except a District 
bank) to establish and operate a new 

branch 2, to move its main office, or re-
locate a branch should be filed with the 
appropriate regional director. For pur-
poses of this requirement, a branch re-
location is a move within the same im-
mediate neighborhood that does not 
substantially affect the nature of the 
business of the branch or the cus-
tomers of the branch. Under this para-
graph, situations where an insured 
state nonmember bank closes a branch 
in one location and opens a branch in 
another location outside the imme-
diate neighborhood of the closed 
branch are considered the establish-
ment of a new branch and the closing 
of an existing branch. Applications 
filed under this paragraph shall indi-
cate whether they are to establish and 
operate a new branch, move a main of-
fice, or relocate a branch office. The 
application shall be mailed or delivered 
to the regional director on the date on 
which the notice required in § 303.6(f)(1) 
is published or not more than 30 days 
subsequent to the first required publi-
cation of notice. The application shall 
be in letter form and shall contain the 
following information: 

(1) The exact location of the proposed 
site, including street address (unless 
one has not been assigned to the loca-
tion); 

(2) Details concerning any involve-
ment in the proposal by an insider (a 
director, an officer, or a shareholder 
who directly or indirectly controls 5 or 
more percent of any class of the appli-
cant’s outstanding voting stock, or the 
associates and interests of any such 
person) of the bank, including any fi-
nancial arrangements relating to fees, 
the acquisition of property, leasing of 
property, and construction contracts; 

(3) The impact of the proposal on the 
human environment, specifically, in-
formation on compliance with local 
zoning laws and regulations and the ef-
fect on traffic patterns; 

(4) A statement as to whether or not 
the site is included in or is eligible for 
inclusion in the National Register of 
Historic Places, including evidence 
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that clearance has been obtained from 
the State Historic Preservation Officer; 

(5) Comments on any changes in serv-
ices to be offered, the community to be 
served, or any other effect the proposal 
may have on the applicant’s compli-
ance with the Community Reinvest-
ment Act; and 

(6) The name and address of and the 
date of publication in the newspaper in 
which notice required by § 303.6(f)(1) is 
published. 
In cases in which additional informa-
tion is necessary for evaluation of the 
application, the applicant may be re-
quired to furnish specific information 
on an individual basis. Procedures re-
garding applications to establish or ac-
quire a branch pursuant to section 38 of 
the Act, 12 U.S.C. 1831o, are set forth at 
§ 303.5(e) of this part. 

(b) The appropriate regional director 
may delay processing, including ex-
tending the comment period, for good 
cause. 

(c) Special procedures for remote service 
facilities. (1) For purposes of this sec-
tion, establishing means owning or leas-
ing a remote service facility either in-
dividually or jointly. 

(2) An insured state nonmember bank 
or an insured state-licensed branch of a 
foreign bank whose most recent Com-
munity Reinvestment Act rating is 
Satisfactory or better and who desires 
to establish and operate or relocate a 
remote service facility (RSF) shall file 
a letter with the appropriate regional 
director. The letter shall contain the 
exact location of the proposed or relo-
cated RSF, including street address 
(unless one has not been assigned to 
the location), and either a representa-
tion that the site of the proposed or re-
located RSF is not included in or eligi-
ble for inclusion in the National Reg-
ister of Historic Places or written 
verification that in the opinion of the 
appropriate state historic preservation 
officer the establishment or relocation 
of the RSF will have no adverse effect 
on a historic site. Unless the institu-
tion is notified otherwise by the FDIC 
within seven days of receipt of the let-
ter, the institution may establish and 
operate or relocate the RSF. In the 
event that the institution cannot rep-
resent in good faith that the site of the 
proposed or relocated RSF is not in-

cluded in or eligible for inclusion in 
the National Register of Historic 
Places or evidence that written 
verification has been obtained from the 
appropriate state historic preservation 
officer, the institution shall proceed 
pursuant to paragraph (c)(3) of this sec-
tion. 

(3) An insured state nonmember bank 
or an insured state-licensed branch of a 
foreign bank whose most recent Com-
munity Reinvestment Act rating is not 
Satisfactory or better and who desires 
to establish and operate or relocate an 
RSF shall file the letter described in 
paragraph (c)(2) of this section and 
comply with the notice provisions of 
§ 303.6(f). Unless the institution is noti-
fied otherwise by the FDIC within 15 
days after completion of processing of 
the letter, the institution may estab-
lish and operate or relocate the RSF; 
provided however, that in the event 
that a protest is filed with the FDIC or 
other objection is taken prior to com-
pletion of processing the letter, the in-
stitution shall not establish and oper-
ate or relocate the RSF until the FDIC 
provides written notice of its approval. 
[54 FR 53556, Dec. 29, 1989, as amended at 58 
FR 8216, Feb. 12, 1993; 59 FR 4250, Jan. 31, 
1994; 59 FR 43282, Aug. 23, 1994] 

§ 303.3 Application for conversion, 
merger, consolidation, assumption 
and sale of asset transactions. 

(a) Merger, consolidation, asset acquisi-
tion or assumption transaction between 
insured depository institutions. Applica-
tion by an insured depository institu-
tion for the consent of the Corporation 
to merge or consolidate with, acquire 
the assets of, or assume the liability to 
pay any deposits made in, another in-
sured depository institution—when the 
resulting or assuming depository insti-
tution is to be an insured state non-
member bank (except a District bank 
or a savings bank supervised by the Di-
rector of the Office of Thrift Super-
vision), together with copies of all 
agreements or proposed agreements re-
lating thereto, including the charter or 
articles of incorporation of the result-
ing or assuming depository institution, 
should be filed with the appropriate re-
gional director. Procedures regarding 
applications to acquire an interest in 
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3 Control is defined in section 7(j)(8)(B) of 
the Act as ‘‘the power, directly or indirectly, to 
direct the management or policies of an insured 
bank or to vote over 25 percent or more of any 
class of voting securities of an insured bank.’’ 12 
U.S.C. 1817(j)(8)(B). 

4 Person is defined in section 7(j)(8)(A) of 
the Act as ‘‘an individual or a corporation, 
partnership, trust, association, joint venture, 
pool, syndicate, sole proprietorship, unincor-
porated organization, or any other form of enti-
ty not specifically listed herein.’’ 12 U.S.C. 
1817(j)(8)(A). 

any company or insured depository in-
stitution pursuant to section 38 of the 
Act, 12 U.S.C. 1831o, are set forth at 
§ 303.5(e) of this part. 

(b) Merger of Insured depository insti-
tution with noninsured bank or institu-
tion. Application by an insured deposi-
tory institution for the consent of the 
Corporation to merge or consolidate 
with a noninsured bank or institution, 
or to convert into a noninsured institu-
tion, or to assume liability to pay any 
deposits made in, or similar liabilities 
of, any noninsured bank or institution, 
or to transfer assets to any noninsured 
bank or institution in consideration of 
the assumption of liability for any por-
tion of the deposits made in such in-
sured depository institution, together 
with copies of all agreements or pro-
posed agreements relating thereto, 
should be filed with the appropriate re-
gional director. 

(c) Conversion with diminution of cap-
ital or surplus. Application for the con-
sent of the Corporation to convert into 
an insured state nonmember bank (ex-
cept a District bank), when the conver-
sion will result in the converted bank’s 
having less capital stock or surplus 
than the converted bank at the time of 
the shareholders’ meeting approving 
such conversion, together with copies 
of the charter and/or articles of asso-
ciation of the converted bank, should 
be filed with the appropriate regional 
director. 

(d) Applications for approval of trans-
actions under section 5(d)(3) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1815(d)(3)). Application by an insured 
state nonmember bank for consent of 
the Corporation to enter into a trans-
action under section 5(d)(3) of the Fed-
eral Deposit Insurance Act shall be 
made by submitting a letter accom-
panying the merger application certi-
fying: 

(1) That the application for approval 
is for a transaction under section 
5(d)(3), and 

(2) That the transaction will not re-
sult in the transfer of any insured de-
pository institution’s Federal deposit 
insurance from one federal deposit in-
surance fund to the other federal de-
posit insurance fund. 

(e) The appropriate application forms 
and instructions, as well as instruc-

tions concerning notice to depositors, 
may be obtained upon request from the 
office of said regional director. 
[54 FR 53556, Dec. 29, 1989, as amended at 57 
FR 5815, Feb. 18, 1992; 58 FR 8216, Feb. 12, 
1993] 

§ 303.4 Change in bank control. 
(a) Acquisition of control.3 Under the 

Change in Bank Control Act of 1978, ac-
quisitions by a person 4 or persons act-
ing in concert with the power to vote 
25 percent or more of a class of voting 
securities of an insured depository in-
stitution, unless exempted, require 
prior notice to the Corporation. In ad-
dition, a purchase, assignment, trans-
fer, pledge, or other disposition of vot-
ing stock through which any person 
will acquire ownership, control, or the 
power to vote ten percent or more of a 
class of voting securities of an insured 
depository institution will be presumed 
to be an acquisition by such person of 
the power to direct that institution’s 
management or policies if: 

(1) The institution has issued any 
class of securities subject to the reg-
istration requirements of section 12 of 
the Securities Exchange Act of 1944 (15 
U.S.C. 781); or 

(2) Immediately after the trans-
action, no other person will own a 
greater proportion of that class of vot-
ing securities. 
Other transactions resulting in a per-
son’s control of less than 25 percent of 
a class of voting shares of an insured 
depository institution would not result 
in control for purposes of the Act. An 
acquiring person may request an oppor-
tunity to contest any presumption es-
tablished by this paragraph (a) of this 
section with respect to a proposed 
transaction. The Corporation will af-
ford the person an opportunity to 
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present views in writing, or, where ap-
propriate, orally before its designated 
representatives either at informal con-
ference discussions or at informal pres-
entations of evidence. 

(b) Notices. (1) Notice of a proposed 
acquisition of control should be filed 
with the regional director of the FDIC 
region in which the depository institu-
tion in which stock is being acquired is 
located. The FDIC will not accept a no-
tice unless the information provided is 
responsive to every item specified in 
paragraph 6 of the Change in Bank 
Control Act of 1978 (12 U.S.C. 1817(j)(6)) 
and every item prescribed in the appro-
priate FDIC forms. With respect to per-
sonal financial statements required by 
paragraph 6(b) of the Change in Bank 
Control Act of 1978, an acquiring per-
son may include a current statement of 
assets and liabilities, as of a date not 
more than ninety days prior to the 
date the notice is filed, a brief income 
summary, and a statement of material 
changes since the date of the state-
ment. The appropriate regional direc-
tor, the Director (DOS), or the Board of 
Directors may require additional infor-
mation with respect to personal finan-
cial statements. 

(2)(i) Except as otherwise provided in 
paragraph (b)(2)(ii) or (b)(2)(iii) of this 
section, within ten days after receiving 
confirmation that the appropriate 
FDIC regional office has accepted the 
notice, the acquiring person(s) shall 
publish an announcement of such ac-
ceptance in the business section of a 
newspaper having general circulation 
in the community in which the home 
office of the depository institution 
whose stock is sought to be acquired is 
located. Promptly thereafter, the ac-
quiring person(s) shall send a copy of 
the newspaper announcement and the 
publisher’s affidavit of publication to 
the regional director of the FDIC re-
gion in which the subject depository 
institution is located. The newspaper 
announcement shall contain the 
name(s) of the proposed acquirer(s), the 
name of the depository institution 
whose stock is sought to be acquired, 
and the date of acceptance by the FDIC 
of the notice of acquisition of control. 
The announcement shall also state 
that any person wishing to comment 
on the proposed change in control may 

do so by submitting written comments 
to the regional director of the FDIC at 
(give address of the regional office) 
within twenty days following the re-
quired newspaper publication or, if the 
FDIC has shortened the public com-
ment period pursuant to paragraph 
(b)(3) of this section, within such short-
er period. 

(ii) In a community in which there is 
no daily or weekly community news-
paper, the acquiring person(s) may sat-
isfy the publication requirement con-
tained in paragraph (b)(2)(i) of this sec-
tion by publishing the required news-
paper announcement in either a coun-
ty-wide newspaper (in the county in 
which the bank’s home office is lo-
cated) or, if there is no county-wide 
newspaper, in a state-wide newspaper. 

(iii) In the case of a notice filed in 
contemplation of a public tender offer 
subject to the requirements of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78m and 78n) and the FDIC’s regula-
tions governing tender offers (12 CFR 
335.501 through 335.530), the acquiring 
person(s) shall publish the required 
newspaper announcement not later 
than the earliest of: 

(A) The commencement of the tender 
offer under § 335.502 of the FDIC’s regu-
lations (12 CFR 335.502); 

(B) Other public announcement of the 
tender offer; or 

(C) Thirty-four days after the FDIC’s 
acceptance of the notice of acquisition 
of control. 

(3)(i) In acting upon a proposed 
change in control, the FDIC shall con-
sider all public comments received 
within twenty days following the re-
quired newspaper publication. At the 
FDIC’s option, comments received 
after this twenty-day period may be, 
but need not be, considered. 

(ii) If the FDIC determines in writing 
that the newspaper publication or com-
ment solicitation requirements of this 
paragraph would seriously threaten the 
safety or soundness of the depository 
institution to be acquired, including 
situations where the FDIC must act 
immediately in order to prevent the 
probable failure of the bank to be ac-
quired, then the FDIC may: 

(A) Waive the publication require-
ment; 
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(B) Waive the public comment solici-
tation requirement; or 

(C) Act on the proposed change in 
control prior to the expiration of the 
public comment period. 

(iii) In other circumstances, for good 
cause, the FDIC may shorten the pub-
lic comment period to a period of not 
less than ten days. Such good cause 
will exist only if the FDIC determines 
that circumstances beyond the control 
of the acquiring person or persons war-
rant a shorter period. 

(4) A notice of acquisition of control 
that is filed in contemplation of a pub-
lic tender offer subject to sections 13(d) 
and 14(d) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78m and 78n) and 
the FDIC’s regulations governing ten-
der offers (12 CFR 335.501 through 
335.530) may be given confidential 
treatment for up to thirty-four days 
after the notice is accepted if: 

(i) The filing party requests confiden-
tial treatment under this rule and rep-
resents that a public announcement of 
the tender offer and the filing of appro-
priate forms with the FDIC will occur 
within thirty-four days from the ac-
ceptance of the notice; and 

(ii) The FDIC determines, in its dis-
cretion, that it is in the public interest 
to grant confidential treatment. In its 
discretion, the FDIC may grant con-
fidential treatment under other cir-
cumstances when consistent with the 
purposes of the Change in Bank Con-
trol Act of 1978. 

(5) Nothing in this regulation shall 
affect any obligation which the acquir-
ing person(s) may have to comply with 
the Federal securities laws or any 
other laws. 

(6)(i) Whenever a notice of a proposed 
acquisition of control is not filed in ac-
cordance with the Change in Bank Con-
trol Act of 1978 and these regulations, 
the acquiring person(s) shall, within 
ten days of being so directed by the 
FDIC, publish an announcement of the 
acquisition of control in the business 
section of a newspaper having general 
circulation in the community in which 
the home office of the depository insti-
tution involved is located. In a commu-
nity in which there is no daily or week-
ly community newspaper, the required 
newspaper announcement may be pub-
lished in a county-wide newspaper (in 

the county in which the depository in-
stitution’s home office is located) or, if 
there is no county-wide newspaper, in a 
statewide newspaper. 

(ii) The newspaper announcement 
shall contain the name(s) of the ac-
quire(s), the name of the depository in-
stitution involved, and the date of the 
acquisition of the stock. The announce-
ment shall also contain a statement in-
dicating that the FDIC is currently re-
viewing the acquisition of control. The 
announcement shall also state that 
any person wishing to comment on the 
change in control may do so by submit-
ting written comments to the regional 
director of the FDIC at (give address of 
the regional office) within twenty days 
following the required newspaper publi-
cation. 

(c) Exempt transactions. The following 
transactions are not subject to the 
prior notice requirements of the 
Change in Bank Control Act of 1978: 

(1) The acquisition of additional 
shares of an insured depository institu-
tion by a person who continuously 
since March 9, 1979, held power to vote 
25 percent or more of the voting shares 
of that institution, or by a person who 
has acquired and maintained control of 
that institution after complying with 
the procedures of the Change in Bank 
Control Act; 

(2) The acquisition of additional 
shares of an insured depository institu-
tion by a person who under paragraph 
(a) of this section would be presumed 
to have controlled that institution con-
tinuously since March 9, 1979, if: 

(i) The transaction will not result in 
that person’s direct or indirect owner-
ship or power to vote 25 percent or 
more of any class of voting securities 
of the institution; or 

(ii) In other cases, the Corporation 
determines that the person has con-
trolled the institution since March 9, 
1979; 

(3) The acquisition of shares in satis-
faction of a debt previously contracted 
in good faith or through testate or in-
testate succession or bona fide gift; 
Provided, The acquirer advises the ap-
propriate regional director within thir-
ty days after the acquisition and pro-
vides such of the information specified 
in paragraph 6 of the Change in Bank 
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Control Act as the regional director re-
quests; 

(4) A transaction subject to approval 
under section 3 of the Bank Holding 
Company Act, section 18 of the Act or 
section 10 of the Home Owners’ Loan 
Act; 

(5) A transaction described in sec-
tions 2(a)(5) or (3)(a)(5)(A) or (B) of the 
Bank Holding Company Act, (12 U.S.C. 
1841(a)(5) or 1842 (a)(5)) by a person 
there described; 

(6) A customary one-time proxy solic-
itation and receipt of pro-rata stock 
dividends; and 

(7) The acquisition of shares in for-
eign banks which have an insured 
branch or branches in the United 
States; Provided, however, That this ex-
emption does not extend to the reports 
and information required under sec-
tions 7(j)(9), (10), and (12) of the Act. 
[54 FR 53557, Dec. 29, 1989, as amended at 59 
FR 52662, Oct. 19, 1994] 

§ 303.5 Applications concerning insur-
ance fund conversions, prompt cor-
rective action, and other applica-
tions. 

(a) Conversion involving transfer of de-
posits between the Savings Association In-
surance Fund (SAIF) and the Bank In-
surance Fund (BIF). Application by any 
depository institutions to participate 
in a conversion transaction involving 
the transfer of deposits from the SAIF 
Fund to the BIF Fund or vice versa 
should be filed with the appropriate re-
gional director. The application shall 
be in letter form, signed by representa-
tives of each institution participating 
in the transaction, and shall contain 
the following information: 

(1) A description of the transaction; 
(2) A statement of condition of each 

institution as of the date of applica-
tion; 

(3) A statement of condition of each 
institution as of May 1, 1989, with a no-
tation as to the amount of net interest 
credited to total deposits during the 
period beginning May 1, 1989, and end-
ing on the expected date of transfer; 

(4) The amount of deposits involved 
in the conversion transaction; 

(5) A pro forma balance sheet and in-
come statement for each institution 
upon consummation of the transaction; 

(6) A listing of any other conversion 
in which either institution has partici-

pated since August 9, 1989, or any other 
conversion transaction in process at 
the time of filing; and 

(7) Any other information that the 
regional director may from time to 
time require. 

(b) Except as otherwise provided by 
rule or regulation, all applications, re-
quests, and submittals for which no 
form of application has been prescribed 
by the Corporation should: 

(1) Be in writing; 
(2) (i) Be signed by the president, 

cashier, or managing officer of the de-
pository institution in the case of: 

(A) An application by a depository 
institution whose insured status has 
been terminated under section 8 of the 
Federal Deposit Insurance Act (12 
U.S.C. 1818) for permission to continue 
or resume its status as an insured de-
pository institution; or 

(B) An application made by an in-
sured depository institution under part 
328 of this title; or 

(ii) Be signed by the applicant or a 
duly authorized agent in all other 
cases; 

(3) Contain a statement of the appli-
cant’s interest therein, a complete and 
concise statement of the action re-
quested, and the reasons and facts re-
lied upon as the basis for such re-
quested action; and 

(4) (i) Be addressed to the appropriate 
regional director in the case of an ap-
plication, request, or notice of acquisi-
tion of control from or relating to a 
particular bank or institution; or 

(ii) The Executive Secretary of the 
Corporation at the Corporation’s Wash-
ington, DC headquarters in all other 
cases. 
The applicant shall furnish such other 
pertinent information as may be re-
quired by the Corporation. Forms to be 
executed in conjunction with an appli-
cation for consent to exercise trust 
powers may be obtained from the ap-
propriate FDIC regional office. 

(c) In addition to the foregoing, an 
application by a depository institution 
whose insured status has been termi-
nated under section 8 of the Act for 
permission to continue or resume its 
status as an insured depository institu-
tion should: 
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(1) Be accompanied by a certified 
copy of the resolution of its board of 
directors; and 

(2) Contain a statement that the de-
pository institution’s insured status 
has been terminated (including the 
date thereof and the basis therefor) and 
that the insurance of its deposits has 
not ceased. 

(d) Applications under § 347.4 of this 
chapter to acquire or hold stock or 
other evidence of ownership in a for-
eign bank or other financial entity 
shall be submitted to the appropriate 
regional director in letter form and, 
unless otherwise directed by the Cor-
poration, shall contain full information 
concerning the foreign bank or other 
financial entity including (unless pre-
viously furnished): 

(1) The cost, number, class of shares 
to be acquired, and the proposed car-
rying value of such shares on the books 
of the insured state nonmember bank; 

(2) A recent balance sheet and income 
statement of the foreign bank or other 
financial entity; 

(3) A brief description of the foreign 
bank’s or other financial entity’s busi-
ness (including full information con-
cerning any direct or indirect business 
transacted in the United States); 

(4) Lists of directors and principal of-
ficers (with address and principal busi-
ness affiliation of each) and of all 
shareholders known to the issuing 
bank holding 10 percent or more of any 
class of the foreign bank’s or other fi-
nancial entity’s stock or other evi-
dence of ownership, and the amount 
held by each; and 

(5) Information concerning the rights 
and privileges of the various classes of 
shares outstanding. 

(e) Applications pursuant to section 38 
of the Act and subpart B of part 325 of the 
FDIC’s regulations (prompt corrective ac-
tion). An application by any insured de-
pository institution pursuant to sec-
tion 38 of the Act, 12 U.S.C. 1831o, and 
subpart B of part 325 of the FDIC’s reg-
ulations, 12 CFR part 325, should be 
filed with the DOS regional director of 
the FDIC region in which the insured 
depository institution is located. The 
application shall be in letter form, ex-
cept as otherwise provided in para-
graphs (e)(1) through (5) of this section. 
Such letter shall be signed by the 

president, senior officer or a duly au-
thorized agent of the insured deposi-
tory institution and be accompanied by 
a certified copy of a resolution adopted 
by the institution’s board of directors 
or trustees authorizing the application. 
Each application shall contain the in-
formation specified in paragraphs (e)(1) 
through (5) of this section and any 
other information requested by the 
Corporation. 

(1) Capital distributions. An applica-
tion to repurchase, redeem, retire or 
otherwise acquire shares or ownership 
interests of the insured depository in-
stitution shall describe the proposal, 
the shares or obligations which are the 
subject thereof, and the additional 
shares or obligations of the institution 
which will be issued in at least an 
amount equivalent to the distribution. 
The application shall also explain how 
the proposal will reduce the institu-
tion’s financial obligations or other-
wise improve its financial condition. 
Where the proposed action also re-
quires an application pursuant to sec-
tion 18(i) of the Act (12 U.S.C. 1828 (i)), 
such application should be filed con-
currently with or made a part of the 
application pursuant to section 38 of 
the Act. 

(2) Acquisitions, branching, and new 
lines of business. Applications shall de-
scribe the proposal, state the date in-
stitution’s capital restoration plan was 
accepted by its primary Federal regu-
lator, describe the institution’s status 
toward implementing the plan, and ex-
plain how the proposed action is con-
sistent with and will further the 
achievement of the plan or otherwise 
further the purposes of section 38 of the 
FDI Act. Where the FDIC is not the ap-
plicant’s primary Federal regulator, 
the application should also state 
whether approval has been requested 
from the applicant’s primary Federal 
regulator, the date of such request and 
the disposition of the request, if any. 
Where the proposed action also re-
quires applications pursuant to section 
18 (c) or (d) of the FDI Act (12 U.S.C. 
1828 (c) or (d) of the FDI Act (12 U.S.C. 
1828 (c) or (d)), such applications should 
be filed concurrently with, or made a 
part of, the application filed pursuant 
to section 38 of the Act. 
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5 [Reserved] 
6 Except as otherwise provided in para-

graph (f)(1) of this section, the provisions of 
this § 303.6 shall not be applicable to any pro-
posed merger or assumption transaction 
which the Board of Directors of the Corpora-
tion determines must be acted upon imme-
diately to prevent the probable default of 
one of the institutions involved or must be 
handled with expeditious action due to an 
existing emergency condition, as permitted 
by the Bank Merger Act (12 U.S.C. 1828(C)(6)). 

(3) Bonuses and increased compensation 
for senior executive officers. Applications 
shall list each proposed bonus or in-
crease in compensation, and for the 
latter shall identify compensation for 
each of the twelve calendar months 
preceding the calendar month in which 
the institution became undercapital-
ized. Applications shall also state the 
date the institution’s capital restora-
tion plan was accepted by the FDIC, 
and describe any progress made in im-
plementing the plan. 

(4) Payment of principal or interest on 
subordinated debt. Applications shall 
describe the proposed payment and pro-
vide an explanation of action taken 
under section 38(h)(3)(A)(ii) of the Act. 
The application shall also explain how 
such payments would further the pur-
poses of section 38 of the Act. Existing 
approvals pursuant to requests filed 
under 18(i)(1) shall not be deemed to be 
the permission needed pursuant to sec-
tion 38. 

(5) Restricted activities of Critically 
Undercapitalized Institutions. Applica-
tions to engage in any of the following 
activities shall describe the proposed 
activity and explain how the activity 
would further the purposes of section 
38 of the Act: 

(i) Enter into any material trans-
action other than in the usual course 
of business including any action with 
respect to which the institution is re-
quired to provide notice to the appro-
priate Federal banking agency; 

(ii) Extend credit for any highly le-
verage transaction; 

(iii) Amend the institution’s charter 
or bylaws, except to the extent nec-
essary to carry out any other require-
ment of any law, regulation, or order; 

(iv) Make any material change in ac-
counting methods; 

(v) Engage in any covered trans-
action (as defined in section 23A(b) of 
the Federal Reserve Act (12 U.S.C. 
371A(b))); or 

(vi) Pay excessive compensation of 
bonuses. 
[54 FR 53558, Dec. 29, 1989, as amended at 58 
FR 8217, Feb. 12, 1993; 59 FR 52662, Oct. 19, 
1994] 

§ 303.6 Application procedures. 
(a) Scope of section. Paragraphs (f) 

through (n) of this section apply to: 

(1) Applications for deposit insurance 
by proposed new depository institu-
tions or operating non-insured institu-
tions; 

(2) Applications by insured state non-
member banks to establish branches, 
including applications to establish re-
mote service facilities by banks whose 
most recent Community Reinvestment 
Act rating is not Satisfactory or better 
or who cannot represent compliance 
with the National Historic Preserva-
tion Act; 

(3) Applications by insured state non-
member banks to move their main of-
fice or relocate their branch offices, in-
cluding applications to relocate remote 
service facilities by banks whose most 
recent Community Reinvestment Act 
rating is not Satisfactory or better or 
who cannot represent compliance with 
the National Historic Preservation 
Act; 

(4) Applications to merge or to con-
solidate with, acquire the assets of, or 
assume the liability to pay any depos-
its made in, a bank or institution, 
when the resulting or assuming deposi-
tory institution is to be an insured 
state nonmember bank, and all other 
applications to merge or to consolidate 
with, or to assume liabilities, which re-
quire the Corporation’s prior approval 
under the Bank Merger Act (12 U.S.C. 
1828(c)); 6 and 

(5) Any other applications, requests 
or submittals which the Board of Di-
rectors of the FDIC in its sole discre-
tion deems appropriate. 

In the case of applications, requests, or 
submittals which come within 
§ 303.6(a)(5), the applicant will be noti-
fied at the time its application is ac-
cepted for filing that the procedures 
set forth in this section shall be fol-
lowed in connection therewith. 
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(b) Investigations and examinations. 
With respect to all applications, re-
quests, or submittals, the Board of Di-
rectors, or the Director (DOS) or the 
Director (DCA), or their associate di-
rectors, or the appropriate regional di-
rector, or the appropriate deputy re-
gional director, or the appropriate re-
gional manager acting under delegated 
authority may require any investiga-
tion or examination, or both, to be per-
formed as deemed appropriate. Upon 
receipt of the report of any investiga-
tion or examination and any rec-
ommendations based on the report, the 
Board of Directors, or either director, 
or their associate directors, or the re-
gional director, or the deputy regional 
director, or the regional manager act-
ing within the scope of delegated au-
thority will take any action deter-
mined necessary or appropriate under 
the circumstances. 

(c) Opportunity to present views. With 
respect to any application, the Cor-
poration may afford the applicant or 
other properly interested persons, in-
cluding government agencies, an op-
portunity to present views orally or in 
writing before or to its designated rep-
resentative or representatives, either 
at informal conference discussions or 
at informal presentations of evidence. 

(d) Notice of disposition of applications. 
Prompt notice will be given of the 
grant or denial, in whole or in part, of 
any written application, petition, or 
other request of any interested person 
made in connection with any agency 
proceeding. In the case of a denial of an 
application by a federal savings asso-
ciation for deposit insurance, such no-
tice will be sent to the Director of the 
Office of Thrift Supervision, and will 
be accompanied by a written statement 
giving specific reasons for the Corpora-
tion’s determination with reference to 
the factors described in paragraphs (1), 
(2), (3), (4) and (5) of section 6 of the Act 
(12 U.S.C. 1816). In the case of any other 
denial, except in affirming a prior de-
nial, or where the same is self-explana-
tory, such notice will be accompanied 
by a simple statement of the reasons 
therefor. 

(e) Opportunity to petition for reconsid-
eration of a denied application, petition, 
or other request. (1) Within 15 days of its 
receipt of notice that its application, 

petition, or request has been denied, 
any applicant may petition the FDIC 
for reconsideration of such application, 
petition, or request (except an applica-
tion, petition or request already pre-
viously denied upon reconsideration). 
The petition must be in writing and 
should: 

(i) Specify reasons why the FDIC 
should reconsider its action 

(ii) Set forth relevant, substantive 
information that for good cause was 
not previously set forth in the applica-
tion, petition, or request to be recon-
sidered; and 

(iii) A petition or request relating to 
a safety and soundness matter should 
be filed with the appropriate regional 
director. A petition or request relating 
to compliance with consumer protec-
tion, fair lending, community reinvest-
ment or civil rights laws should be 
filed with the appropriate regional 
manager. If a particular insured deposi-
tory institution or insured branch of a 
foreign bank was not the subject of the 
application, petition, or request on 
which reconsideration is sought, the 
petition should be filed with the Execu-
tive Secretary of the FDIC at the 
FDIC’s Washington, DC office. 

(2) (i) The Director (DOS) or the Di-
rector (DCA) or, where confirmed in 
writing by the appropriate Director, an 
associate director, or the appropriate 
regional director or deputy regional di-
rector, or the appropriate regional 
manager, or, in the case of a petition 
for reconsideration filed with the Exec-
utive Secretary, the General Counsel 
or his or her designee, shall determine 
whether the petition for reconsider-
ation satisfies paragraphs (e)(1)(i) and 
(ii) of this section and shall promptly 
notify the petitioner of such deter-
mination. 

(ii) If, pursuant to paragraph (e)(2)(i) 
of this section, a petition for reconsid-
eration is determined not to satisfy 
paragraphs (e)(1)(i) and (ii) of this sec-
tion, an applicant may appeal such de-
cision to the appropriate Director, and 
where confirmed in writing by that Di-
rector, to an associate director, or, in 
the case of a petition for reconsider-
ation filed with the Executive Sec-
retary, to the Chairperson of the FDIC 
or his or her designee. An applicant 
may not submit additional information 
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or evidence with the appeal and the de-
termination by the appropriate Direc-
tor or associate director, or the Chair-
person of the FDIC or his or her des-
ignee whether the petition satisfies 
paragraphs (e)(1)(i) and (ii) of this sec-
tion is final, and not appealable to the 
Board of Directors. 

(iii) If a petition for reconsideration 
is determined to satisfy paragraphs 
(e)(1)(i) and (ii) of this section, then the 
previously denied application, petition, 
or request will be reconsidered: 

(A) By the Board of Directors if origi-
nally denied by the Board of Directors; 
or 

(B) By the appropriate director, or 
where confirmed in writing by the di-
rector, by an associate director, if 
originally denied by the director, asso-
ciate director, regional director, dep-
uty regional director, or regional man-
ager. 

(iv) Decisions by either director or 
their associate directors on petitions 
for reconsideration are final and not 
appealable to the Board of Directors. 

(f) Notice of filing of application—(1) 
Notice by publication. (i) In the case of 
applications in connection with a merg-
er transaction (as defined by the Bank 
Merger Act, 12 U.S.C. 1828(c)(3)), unless 
the Corporation determines it must act 
immediately in order to prevent the 
probable failure of one of the deposi-
tory institutions involved, the appli-
cant must publish notice of the pro-
posed transaction on at least three oc-
casions at approximately two week in-
tervals in a newspaper of general cir-
culation in the community or commu-
nities where the main offices of the 
banks or institutions involved are lo-
cated, or if there is no such newspaper 
in the community, then in the news-
paper of general circulation published 
nearest thereto. The last publication of 
the notice shall appear on the 30th day 
or the newspaper’s publication date 
closest to 30 days after the first publi-
cation. The public shall have a min-
imum of 30 days from the date of first 
publication to comment on the applica-
tion. Where the Corporation deter-
mines that an emergency exists which 
requires expeditious action, then no-
tice shall be published twice during a 
10 day period, first, as soon as possible 
after the Corporation notifies the ap-

plicant that the merger will be proc-
essed as an emergency requiring expe-
ditious action and, second, on the 10th 
day or the newspaper’s publication 
date closest to 10 days after the date of 
first publication. The public shall have 
a minimum of 10 days from the date of 
first publication to comment on the ap-
plication. The published notice shall 
include the name and main office loca-
tion of all banks or institutions in-
volved in the transactions and the sub-
ject matter of the application. If it is 
contemplated that the continuing bank 
will operate the offices of the other de-
pository institution(s) as branches, the 
following statement shall be added to 
the notice: 

It is contemplated that all of the offices of 
the above named institutions will continue 
to be operated (with the exception of [iden-
tity and location of each office which will 
not be operated]). 

(ii) In the case of all other applica-
tions described in paragraph (a) of this 
section, on the date the deposit insur-
ance application form or the letter ap-
plication required in § 303.2 is mailed or 
delivered to the regional director or 
not more than 30 days prior to that 
date, the applicant shall publish notice 
or begin publication of notice if more 
than one notice is required, of the pro-
posed transaction. Provided however, 
That no publication shall be required 
in connection with the granting of in-
surance to a new depository institution 
established pursuant to the resolution 
of a failed institution situation. Publi-
cation of notice shall be made at least 
once each week on the same day for 
two consecutive weeks for applications 
to move a main office or relocate a re-
mote service facility and once for other 
applications described in paragraph (a) 
of this section and shall be in a news-
paper of general circulation in the 
communities referred to below: 

(A) Applications to establish a branch, 
including a remote service facility. In the 
communities in which the home office 
and the domestic branch to be estab-
lished are located; Foreign Branch: In 
the community in which the home of-
fice is located. 

(B) Applications to move a main office 
and relocate a branch (including a remote 
service facility). In the communities in 
which the home office, office to be 
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closed, and office to be opened are lo-
cated, provided that a foreign bank 
having an insured branch need only 
publish such notice in the communities 
in which the insured branch is located 
and is to be relocated. 

(C) Applications for deposit insurance. 
In the community in which the home 
bank office is or will be located, pro-
vided that a foreign bank making ap-
plication for an insured branch need 
only publish such notice in the commu-
nity in which the insured branch is to 
be located. 

The published notice required by (f)(1) 
of this section shall include the name 
of the applicant, the subject matter of 
the application, and the location or lo-
cations at which the applicant proposes 
to engage in business. 

(iii) In all instances, immediately 
after final publication, the applicant 
shall advise the appropriate regional 
director that the publication require-
ments have been met. 

(2) Notice by posting. In the case of ap-
plications to move a main office or re-
locate a branch, in addition to the no-
tice by publication described in para-
graph (f)(1) of this section, notice of 
the publication shall be posted in the 
public lobby of the office(s) to be 
moved or relocated, if such public 
lobby exists, for at least 21 days begin-
ning with the date of the last published 
notice required by paragraph (f)(1) of 
this section for applications to move a 
main office; and for at least 15 days be-
ginning with the date of the publica-
tion notice required by paragraph (f)(1) 
of this section for applications to relo-
cate a branch. 

(3) Comments. Anyone who wishes to 
comment on an application may do so 
by filing comments in writing with the 
appropriate regional director at any 
time before the Corporation has com-
pleted processing the application. 
Processing will be completed, for appli-
cations other than applications to 
move a main office, to relocate a re-
mote service facility and to merge, not 
less than 15 days after the publication 
of the notice required by paragraph 
(f)(1) of this section or 15 days after the 
Corporation’s receipt of the applica-
tion, whichever is later; for applica-
tions to move a main office or relocate 
a remote service facility, not less than 

21 days after the last publication or 21 
days after the Corporation’s receipt of 
the application, whichever is later; for 
merger applications for which the Cor-
poration has not determined it must 
act immediately in order to prevent 
the probable failure of one of the de-
pository institutions involved, not less 
than 30 days after the first publication 
or, if the Corporation has determined 
that an emergency exists which re-
quires expeditious action, not less than 
10 days after the first publication. This 
time period may be extended by the ap-
propriate regional director for good 
cause. Such regional director shall re-
port the reasons for such action to the 
Board of Directors. 

(4) Notice of right to comment. In order 
to fully apprise the public of its rights 
under paragraph (f)(3) of this section, 
the notice described in paragraph (f)(1) 
of this section shall include a state-
ment describing the right to comment 
upon, or protest the granting of, the 
application. This notice shall consist of 
the following statement: 

Any person wishing to comment on this 
application may file his or her comments in 
writing with the regional director of the 
Federal Deposit Insurance Corporation at its 
regional office (address of the regional office) 
before processing of the application has been 
completed. Processing will be completed no 
earlier than the (main office moves and re-
mote service facility relocations—21st; non- 
emergency mergers—30th; emergency merg-
ers—10th; other applications described in 
paragraph (a) of this section—15th) day fol-
lowing (mergers—the first required publica-
tion; all other applications described in para-
graph (a) of this section—either the date of 
the last required publication or the date of 
receipt of the application by the FDIC, 
whichever is later). The period may be ex-
tended by the regional director for good 
cause. The nonconfidential portion of the ap-
plication file is available for inspection with-
in one day following the request for such file. 
It may be inspected in the Corporation’s re-
gional office during regular business hours. 
Photocopies of information in the noncon-
fidential portion of the application file will 
be made available upon request. A schedule 
of charges for such copies can be obtained 
from the regional office. 

(5) Solicitation of comments by regional 
director. Whenever he deems it appro-
priate, the regional director may so-
licit comments from any person or in-
stitution which, in his opinion, might 
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have an interest in or be affected by 
the pending application. 

(g) Public access to application file—(1) 
Inspection of application file. Any person 
may inspect the nonconfidential por-
tions of an application file. For a pe-
riod extending until 180 days after final 
disposition of an application, the non-
confidential portions of the file will be 
available for inspection in the regional 
office of the FDIC in which an applica-
tion has been filed. During this period, 
the nonconfidential portion of the file 
will be produced for review not more 
than one working day after receipt by 
the regional office of the request (ei-
ther written or oral) to see the file. 
Photocopies of the nonconfidential por-
tions of the file will be available, upon 
request, to any person. A charge for 
making copies will be made in accord-
ance with the fee schedule contained in 
§ 309.5(b) of this chapter. No charge will 
be imposed for the search for, and re-
view of, the application file. One hun-
dred and eighty (180) days after the 
final disposition of an application, the 
nonconfidential portions of an applica-
tion file will be made available in ac-
cordance with the provisions of § 309.5 
of this chapter. 

(2) Nonconfidential portions of applica-
tion file. Subject to the provisions of 
paragraph (g)(3) of this section, the fol-
lowing information in an application 
file will be available for public inspec-
tion: 

(i) The application with supporting 
data and supplementary information. 

(ii) Data, comments, and other infor-
mation submitted by interested per-
sons in favor of, or in opposition to, 
such application. 

(iii) Those portions of the investiga-
tion report prepared by the Corpora-
tion’s field examiner in connection 
with the application which cover the 
convenience and needs of the commu-
nity to be served by the applicant or 
applicants and either the future earn-
ings prospects or the future prospects 
of the applicant or applicants. 

(iv) A summary assessment of the ap-
plicant or applicants, based on their 
Community Reinvestment Act exam-
ination. 

(v) Where a hearing has been held 
pursuant to paragraph (i) of this sec-
tion, any evidence submitted pursuant 

to paragraph (j)(3) of this section and 
the hearing transcript described in 
paragraph (j)(5) of this section. 

(3) Withholding of confidential informa-
tion. No material described in para-
graph (g)(2) of this section shall be 
available if it is determined to be con-
fidential under the provisions of 5 
U.S.C. 552. The following information 
generally is considered confidential: 

(i) Personal information, the release 
of which would constitute a clearly un-
warranted invasion of privacy. 

(ii) Commercial or financial informa-
tion, the disclosure of which would re-
sult in substantial competitive harm to 
the submitter. 

(iii) Information the disclosure of 
which could seriously affect the finan-
cial condition of any financial institu-
tion. 

(h) Proceedings—(1) Requests for hear-
ing or other proceeding. Anyone who has 
made a formal comment within the pe-
riod specified in paragraph (f)(3) of this 
section may request a hearing or an 
oral presentation at the time of mak-
ing the formal comment. If a hearing 
or an oral presentation is requested, 
the request must be accompanied by a 
brief statement by the person request-
ing the hearing or presentation of his 
or her interest in the application and 
of the matters which he or she wishes 
to discuss. If the Corporation deter-
mines that a hearing or other form of 
oral presentation should be allowed, 
the person making the request will be 
advised of the date, time, and location 
of the hearing or oral presentation. 

(2) Form of proceeding. The Corpora-
tion may, at its discretion, decide to 
hold a hearing on the application in ac-
cordance with paragraph (i) of this sec-
tion; it may decide to hold an informal 
proceeding in accordance with para-
graph (h)(3) of this section; or it may 
decide not to hold a hearing or an in-
formal proceeding in which case, where 
there has been a request for an oppor-
tunity to be heard pursuant to para-
graph (h)(1) of this section, it will so 
advise the applicant and all persons 
who requested an opportunity to be 
heard. A decision as to the form of pro-
ceeding to be held will be made not 
more than 30 days after a request for a 
hearing or oral presentation has been 
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made pursuant to paragraph (h)(1) of 
this section. 

(3) Informal proceedings. If the Cor-
poration decides to hold an informal 
proceeding, the regional director shall, 
not less than 10 days prior thereto, no-
tify the applicant and each person who 
requested a hearing, or oral presen-
tation in accordance with paragraph 
(h)(1) of this section, of the date, time, 
and place of the proceeding. The re-
gional director may, if he deems it ad-
visable, notify other persons who have 
expressed an interest in the application 
and invite them to attend. The pro-
ceeding may assume any form, includ-
ing a meeting with Corporation rep-
resentatives, at which the participants 
will be asked to present their views 
orally. The regional director shall also 
have the discretion to hold separate 
meetings with each of the participants 
where he deems it desirable. 

(i) Hearings. Hearings of the kind pro-
vided for in this paragraph will not 
generally be afforded the participants 
if they have had the opportunity to 
participate in prior hearings before the 
appropriate State authority which cov-
ered essentially the same issues or if 
the regional director determines that 
less formal proceedings would be ade-
quate. 

(1) Notice of hearing—(i) Contents. If 
the Corporation determines that a 
hearing on the application is war-
ranted, the regional director shall, not 
less than 10 days prior thereto, give no-
tice of the scheduling of the hearing, 
and shall set forth in the notice the 
subject matter of the application, the 
significant issues to be presented, and 
the date, time, and place at which the 
hearing shall be held. 

(ii) To whom sent. The above notice 
shall be sent by registered or certified 
mail to the applicant and to each per-
son who requested a hearing in accord-
ance with paragraph (h)(1) of this sec-
tion. The regional director may also 
notify other persons who have ex-
pressed an interest in the application 
and invite them to participate in the 
hearing. 

(2) Attendance at hearing. Each inter-
ested person who wishes to attend the 
hearing shall notify the regional direc-
tor accordingly with 5 days after the 
date upon which he receives the above 

notice. Unless he has already done so, 
he shall submit a brief written sum-
mary of the matters which he wishes to 
cover at the hearing, together with the 
number and names of witnesses he 
wishes to present. The applicant and 
other interested persons attending the 
hearing may be represented by counsel. 

(3) Presiding officer. The presiding of-
ficer at the hearing shall be the re-
gional director, his designee, or such 
other person as may be named by the 
Board of Directors or the Director 
(DOS). The presiding officer shall have 
the authority to appoint a panel to as-
sist him. 

(j) Hearing rules—(1) Order of presen-
tation. The following schedule is in-
tended to serve as a general guide to 
the conduct of the hearing. It is not 
fixed and may be varied at the discre-
tion of the presiding officer. The pre-
siding officer shall determine the order 
of opening and closing statements and 
presentations to be followed by all par-
ticipants other than the applicant who 
in each instance shall have the oppor-
tunity to speak first. 

(i) Opening statements. The applicant 
and each other participant may make 
opening statements which should con-
cisely state what the participant in-
tends to show. 

(ii) Applicant’s presentation. Following 
the opening statement(s), the applicant 
shall present its data and materials 
orally or in writing. 

(iii) Requester’s presentation. Fol-
lowing the applicant’s presentation, 
each person who requested the hearing 
shall present his data and materials 
orally or in writing. Those who re-
quested the hearing may agree, with 
the approval of the presiding officer, to 
have one of their number make their 
presentation. 

(iv) Other interested persons. Fol-
lowing the evidence of the applicant 
and the requesters, the presiding offi-
cer will recognize other interested per-
sons who may present their views with 
respect to the application under con-
sideration. 

(v) Summary statement. After all the 
above presentations have been con-
cluded, the applicant and each other 
participant may make a short concise 
rebuttal. 
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7 Where final authority to dispose of an ap-
plication or other matter has been delegated 
to the Director (DOS), an associate director, 
the regional directors and the deputy re-
gional directors pursuant to § 303.7, the dele-
gate will provide the notice and statement 
described in this paragraph (k)(2). 

(2) Witnesses. Each participant is re-
sponsible for providing his own wit-
nesses, including the payment of all ex-
penses associated with their appear-
ance at the hearing. All witnesses will 
be present on their own volition, but 
any person appearing as a witness may 
be subject to questioning by any par-
ticipant, by the presiding officer, or by 
any member of the panel. The refusal 
of a witness to answer questions may 
be considered by the Corporation in de-
termining the weight to be accorded 
the testimony of that witness. Wit-
nesses shall not be sworn. 

(3) Evidence. The presiding officer 
shall have the authority to exclude 
data or materials which he deems to be 
improper, irrelevant, or repetitive. 
Formal rules of evidence shall not be 
applicable to these hearings. Documen-
tary material submitted as evidence 
must be of a size consistent with ease 
of handling, transportation, and filing. 
Three copies of all such documentary 
material shall be furnished to the re-
gional director, and any participant 
who specifically requests the same 
shall be furnished a copy at his own ex-
pense. While large exhibits may be used 
during the hearing, copies of such ex-
hibits must be provided by the person 
in reduced size for submission as evi-
dence. 

(4) Procedural questions. The presiding 
officer, or any designated member of 
the panel, shall determine all proce-
dural questions not governed by this 
section. The presiding officer shall 
have the authority to limit the number 
of witnesses to be used by any person 
and to impose reasonable time limita-
tions. 

(5) Transcript. A transcript of each 
hearing will be arranged for by the Cor-
poration. The person or persons who re-
quested the hearing will be expected to 
pay all the expenses of such service, in-
cluding the furnishing of one copy of 
the transcript to the regional director. 
Provided, however, That the Corpora-
tion may, for good cause, waive this re-
quirement in individual cases. Where a 
hearing is held at the Corporation’s 
initiative, the Corporation shall bear 
the expense of such service. Copies of 
the transcript will be furnished to any 
interested person requesting the same 
at that person’s expense. 

(6) The hearing record—(i) Contents. 
The nonconfidential portions of the ap-
plication, as described in paragraph (c) 
of this section, shall automatically be 
a part of the hearing record. 

(ii) Closing the hearing record—addi-
tional statements. Any person who par-
ticipates in the hearing may request 
that the hearing record remain open 
for 10 days following receipt of the 
transcript by the regional director dur-
ing which time the person may submit 
corrected copies of the transcript, or 
additional written statements or mate-
rials which he agreed to furnish at the 
hearing, to the regional director. Such 
person shall simultaneously mail or 
have delivered copies of the corrected 
transcript or additional statements or 
materials to all other persons who par-
ticipated in the hearing. 

(k) Disposition and notice thereof. (1) 
The final disposition of any application 
or other matter under this section need 
not be determined exclusively by, or be 
limited to, the information contained 
in the public file established by para-
graph (g) of this section. 

(2) The applicant, and any other per-
son who so requests in writing, shall be 
notified by the Board of Directors of 
the final disposition of the application 
or other matter. The Board of Direc-
tors shall also provide a statement of 
the reasons for the final disposition 
made.7 

(l) Computation of time. Section 308.22 
shall govern the computation of any 
period of time prescribed or allowed by 
this section. 

(m) Retained authority. In acting upon 
any particular application, the Board 
of Directors may by resolution adopt 
procedures which differ from this sec-
tion when it deems it necessary and in 
the public interest to do so. Such reso-
lution shall be made available for pub-
lic inspection and copying in the Office 
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of the Executive Secretary of the Cor-
poration in accordance with the re-
quirements of 5 U.S.C. 552(a)(2). 
[54 FR 53559, Dec. 29, 1989, as amended by 59 
FR 4250, Jan. 31, 1994; 59 FR 43282, Aug. 23, 
1994; 59 FR 52662, Oct. 19, 1994; 59 FR 66655, 
Dec. 28, 1994] 

§ 303.7 Delegation of authority to the 
Director (DOS) and to the associate 
directors, regional directors and 
deputy regional directors to act on 
certain applications, requests, and 
notices of acquisition of control. 

The Board of Directors of the FDIC 
has delegated to officials in the Divi-
sion of Supervision and other employ-
ees of the FDIC the authority on behalf 
of the Board of Directors to act (sub-
ject to the provisions of § 303.10 of this 
part) on the following applications, re-
quests, and notices of acquisition of 
control. 

(a) Applications for branches (including 
remote service facilities, courier services, 
foreign branches of domestic banks), relo-
cations, and for trust and other banking 
powers—(1) Branch and relocation appli-
cations. (i) Authority is delegated to 
the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or to the appro-
priate regional director or deputy re-
gional director, to approve applications 
for consent to establish branch facili-
ties (including remote service facili-
ties, courier services and foreign 
branches of domestic banks) or reloca-
tions where the applicant satisfies the 
requisites listed in paragraph (a)(1)(iii) 
of this section and agrees in writing to 
comply with any condition imposed by 
the delegate other than those standard 
conditions listed in § 303.0(b)(31). 

(ii) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director: 

(A) To deny applications for consent 
to establish branch facilities (including 
remote service facilities, courier serv-
ices and foreign branches of domestic 
banks) or relocations; and 

(B) To approve such applications 
where the applicant satisfies the req-
uisites listed in paragraph (a)(1)(iii) of 
this section but does not agree in writ-
ing to comply with any condition im-
posed by the delegate. 

(iii) The requisites which must be 
satisfied before the authority delegated 
by paragraphs (a)(1)(i) and (ii)(B) of 
this section to approve applications for 
consent to establish branch facilities 
or relocations may be exercised are: 

(A) The seven factors set forth in sec-
tion 6 of the Act (12 U.S.C. 1816) have 
been considered and favorably resolved 
(except that this requisite does not 
apply to applications to establish cou-
rier services); 

(B) The applicant meets the capital 
requirements set forth in 12 CFR part 
325 and the FDIC’s ‘‘Statement of Pol-
icy on Capital’’ or agrees in writing to 
increase capital so as to be in compli-
ance with the requirements of 12 CFR 
part 325 before or at the consummation 
of the transaction which is the subject 
of the application, except that this req-
uisite does not apply to applications to 
establish courier services, remote serv-
ice facilities, and relocations of 
branches or main offices; 

(C) Any financial arrangements 
which have been made in connection 
with the proposed branch or relocation 
and which involve the applicant’s di-
rectors, officers, major shareholders, or 
their interests, are fair and reasonable 
in comparison to similar arrangements 
that could have been made with inde-
pendent third parties; and 

(D) The requirements of the National 
Historic Preservation Act (16 U.S.C. 
470), the National Environmental Pol-
icy Act (42 U.S.C. 4321), and the Com-
munity Reinvestment Act of 1977 (12 
U.S.C. 2901 through 2905) and its appli-
cable implementing regulation (12 CFR 
part 345) have been considered and fa-
vorably resolved (except that this req-
uisite does not apply to applications to 
establish foreign branches): Provided, 
however, That the authority to approve 
an application may not be subdelegated 
to a regional director or deputy re-
gional director where a protest (as that 
term is defined in § 303.0(b)(30)) under 
the Community Reinvestment Act is 
filed. 

(2) Applications for consent to exercise 
trust and other banking powers. (i) Au-
thority is delegated to the Director 
(DOS), and where confirmed in writing 
by the director, to an associate direc-
tor, or to the appropriate regional di-
rector or deputy regional director, to 
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approve applications for the FDIC’s 
consent to exercise trust or other 
banking powers where the applicant 
satisfies the requisites listed in para-
graph (a)(2)(iii) of this section and 
agrees in writing to comply with any 
other conditions imposed by the dele-
gate other than those standard condi-
tions listed in § 303.0(b)(31). 

(ii) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director: 

(A) To deny applications for trust or 
other banking powers; and 

(B) To approve such applications 
where the applicant satisfies the req-
uisites listed in paragraph (a)(2)(iii) of 
this section but does not agree in writ-
ing to comply with any condition re-
quired by the delegate other than those 
standard conditions listed in 
§ 303.0(b)(31). 

(iii) The requisites which must be 
satisfied before the authority delegated 
by paragraphs (a)(2)(i) and (ii)(B) of 
this section to approve applications for 
trust or other banking powers may be 
exercised are: 

(A) The seven factors set forth in sec-
tion 6 of the Act (12 U.S.C. 1816) have 
been considered and favorably resolved; 

(B) The proposed management of the 
trust or other banking business is de-
termined capable of satisfactorily han-
dling the anticipated business; and 

(C) In regards to trust applications 
only, the applicant’s board of directors 
has formally adopted Form 114— 

Statement of Principles of Trust Depart-
ment Management. 

(b) Merger transactions. (1) Except as 
provided in paragraphs (b)(4) and (5) of 
this section and in § 303.10(b) of this 
part, authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director, or the appropriate regional di-
rector or deputy regional director, to 
approve any application for permission 
to merge or consolidate with any other 
bank or institution or, either directly 
or indirectly, to acquire the assets of, 
or assume the liability to pay any de-
posits made in any other bank, institu-
tion, or branch of a foreign bank (here-
after merger transaction) where the ap-
plicant satisfies the requisites listed in 
paragraph (b)(7) of this section and 

(subject to paragraph (b)(6) of this sec-
tion) where: 

(i) The resulting institution, upon 
consummation of the merger trans-
action, would not have more than 15% 
of the individual, partnership and cor-
porate deposits held by commercial 
banks and/or thrift institutions, as 
may be appropriate, in the relevant 
market(s); or 

(ii) The resulting institution, upon 
consummation of the merger trans-
action, would not have more than 25% 
of the individual, partnership and cor-
porate deposits held by commercial 
banks and/or thrift institutions, as 
may be appropriate, in the relevant 
market(s), and the Attorney General 
has determined that the proposed 
merger transaction would not have a 
significantly adverse effect on competi-
tion. 

(2) Except as provided in paragraph 
(b)(4) of this section, authority is dele-
gated to the Director (DOS), and where 
confirmed in writing by the director, to 
an associate director, to approve appli-
cations for merger transactions where 
the resulting institution, upon con-
summation of the merger transaction, 
would not have more than 35% of the 
individual, partnership and corporate 
deposits held by commercial banks 
and/or thrift institutions, as may be 
appropriate, in the relevant market(s), 
and the Attorney General has deter-
mined that the proposed merger trans-
action would not have a significantly 
adverse effect on competition. 

(3) In cases where applicable, the del-
egate will review any reports on the 
competitive factors involved in the 
merger transaction that the Comp-
troller of the Currency, the Board of 
Governors of the Federal Reserve Sys-
tem, the Director OTS and the Attor-
ney General may have provided in re-
sponse to a request for such reports by 
the FDIC. In the absence of a formal 
written opinion by the Attorney Gen-
eral, the delegate may also request the 
FDIC’s General Counsel or designee to 
provide a formal written opinion on the 
question whether the merger trans-
action may have a significantly ad-
verse effect on competition. However, 
the authority delegated under para-
graphs (b)(1)(ii) and (2) of this section 
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may not be exercised in the absence of 
a formal written opinion by the Attor-
ney General where the resulting bank, 
upon consummation of the merger 
transaction, would have more than 15% 
of the individual, partnership, and cor-
porate deposits held by commercial 
banks and/or thrift institutions, as 
may be appropriate, in the relevant 
market(s). 

(4) The delegations contained in para-
graphs (b)(1) and (2) of this section to 
approve applications for merger trans-
actions do not extend to such applica-
tions: 

(i) Falling within the scope of the 
probable failure or emergency provisions 
of 12 U.S.C. 1828(c)(6); or 

(ii) Where the resulting institution, 
upon consummation of the merger 
transaction, does not meet the capital 
requirements set forth in 12 CFR part 
325 and the FDIC’s ‘‘Statement of Pol-
icy on Capital.’’ (If the applicant is a 
foreign bank, the delegated authority 
to approve does not extend to instances 
where, upon consummation of the 
merger transaction, the foreign bank’s 
insured branch is not in compliance 
with 12 CFR part 346.) 

(5) The authority to approve an appli-
cation may not be subdelegated to a re-
gional director or deputy regional di-
rector where a protest (as that term is 
defined in § 303.0(b)(30)) under the Com-
munity Reinvestment Act is filed. 

(6) Where the merging institutions 
operate in different relevant market 
areas, then the limitations relative to 
market share percentages set forth in 
paragraphs (b)(1) and (2) of this section 
do not apply. 

(7) The requisites which must be sat-
isfied before the authority delegated by 
paragraphs (b)(1) and (2) of this section 
to approve applications for merger 
transactions may be exercised are: 

(i) That the statutory factors con-
tained in section 18(c)(5) (12 U.S.C. 
1828(c)(5) of the Act have been consid-
ered and favorably resolved; and 

(ii) Compliance with the National 
Environmental Policy Act (42 U.S.C. 
4321), the Community Reinvestment 
Act (12 U.S.C. 2901 through 2905) and 
the applicable implementing regula-
tion (12 CFR part 345 or any other ap-
plicable implementing regulation) have 
been considered and favorably resolved. 

(8) In approving an application for a 
merger transaction under this section, 
a delegate may impose any of the 
standard conditions listed in 
§ 303.0(b)(31), or any other condition to 
which the applicant has agreed in writ-
ing. 

(9) Notwithstanding any limitation 
or condition imposed by this section, 
the Director (DOS), and where con-
firmed in writing by the director, an 
associate director, or the appropriate 
regional director or deputy regional di-
rector is authorized to approve any 
transaction involving a merger facili-
tated by the Resolution Trust Corpora-
tion under its authority to assist sav-
ings associations in default or in dan-
ger of default, provided that the result-
ing entity from the merger is a state- 
chartered insured non-member bank. 

(c) Notices of acquisition of control. (1) 
Authority is delegated to the Director 
(DOS), and where confirmed in writing 
by the director, to an associate direc-
tor, or to the appropriate regional di-
rector or deputy regional director, to 
issue a written notice of the FDIC’s in-
tent not to disapprove an acquisition of 
control of an insured depository insti-
tution. 

(2) The authority delegated by para-
graph (c)(1) of this section shall include 
the power: 

(i) To act in situations where infor-
mation is submitted on acquisitions 
arising out of testate or intestate suc-
cession, bona fide gifts, or foreclosure; 

(ii) To extend notice periods; 
(iii) To determine the informational 

adequacy of a notice; 
(iv) To determine whether a notice 

should be filed under section 7(j) of the 
Act (12 U.S.C. 1817(j)) by a person ac-
quiring less than 25 percent of any 
class of voting securities of an insured 
depository institution; and 

(v) To waive publication, waive or 
shorten the public comment period, or 
act on a proposed acquisition of control 
prior to the expiration of the public 
comment period, as provided in 12 CFR 
303.4(b)(3). 

(3) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director, to disapprove an acquisition 
of control of an insured state deposi-
tory institution. 
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(d) Deposit insurance applications—(1) 
Proposed or newly organized depository 
institutions. (i) Authority is delegated 
to the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or subject to the 
limitations set forth in paragraph 
(d)(1)(iii) of this section, to the appro-
priate regional director or deputy re-
gional director, to approve applications 
for deposit insurance by proposed or 
newly organized depository institu-
tions, where the applicant satisfies the 
requisites listed in paragraph (d)(1)(ii) 
of this section, and agrees in writing to 
comply with any condition imposed by 
the delegate, other than those listed in 
paragraph (d)(4) of this section. Pro-
vided however; That the requisites list-
ed in paragraph (d)(1)(ii) of this section 
do not apply to any transaction facili-
tated by the Resolution Trust Corpora-
tion under its authority to assist sav-
ings associations in default or in dan-
ger of default. 

(ii) The requisites which must be sat-
isfied before the authority delegated by 
paragraph (d)(1)(i) of this section to ap-
prove applications for deposit insur-
ance by proposed or newly organized 
depository institutions may be exer-
cised are: 

(A) (1) As to Federal savings associa-
tions, factors (1) through (5) of the 
seven factors set forth in section 6 of 
the Act (12 U.S.C. 1816) have each been 
considered and favorably resolved, and 
the FDIC has received from the Direc-
tor of the Office of Thrift Supervision 
the certificate required under section 5 
of the Act (12 U.S.C. 1815); 

(2) As to all other depository institu-
tions, each of the seven factors set 
forth in section 6 of the Act (12 U.S.C. 
1816) has been considered and favorably 
resolved; and 

(B) The requirements set forth below 
are met: 

(1) Equity capital is not less than 
$1,000,000; 

(2) Legal fees and other expenses in-
curred in connection with the proposal 
are determined to be reasonable; 

(3) No unresolved management inter-
locks, as prohibited by the Depository 
Institution Management Interlocks 
Act (12 U.S.C. 3201 et seq.), part 348 of 
this chapter (12 CFR part 348) or any 

other applicable implementing regula-
tion, exist; 

(4) The projected ratio of equity cap-
ital and reserves to assets, including 
projected profits and losses, is at least 
10 percent at the end of the third year 
of operations; 

(5) Profitable operations are pro-
jected at least for the third year of op-
erations; 

(6) The proposed aggregate direct and 
indirect investment in fixed assets is 
determined to be reasonable relative to 
the applicant’s proposed equity cap-
italization, projected earnings capac-
ity, and other pertinent bases of con-
sideration; 

(7) Any financial arrangements made 
or proposed in connection with the pro-
posed depository institution involving 
the applicant’s directors, officers, 5 
percent shareholders or their interests 
are determined to be fair and made on 
substantially the same terms as those 
prevailing at the time for comparable 
transactions with noninsiders and do 
not involve more than normal risk or 
present other unfavorable features. The 
applicant also must have fully dis-
closed, or agreed to disclose fully, any 
such arrangement to all of its proposed 
directors and shareholders prior to the 
opening of the depository institution; 

(8) Stock financing arrangements, fi-
delity coverage and accrual accounting 
conform to the guidelines established 
in the FDIC’s policy statement on ‘‘Ap-
plications for Deposit Insurance;’’ and 

(9) Compliance with the National His-
toric Preservation Act (16 U.S.C. 470), 
the National Environmental Policy Act 
(42 U.S.C. 4321), and the Community 
Reinvestment Act of 1977 (12 U.S.C. 2901 
through 2905) and the applicable imple-
menting regulation (12 CFR part 345 or 
any other implementing regulation) is 
adequate and favorably resolved. 

(iii) The authority to approve an ap-
plication may not be subdelegated to a 
regional director or deputy regional di-
rector where: 

(A) A protest (as that term is defined 
in § 303.0(b)(30)) under the Community 
Reinvestment Act is filed; or 
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(B) (1) There is direct or indirect fi-
nancing, by proposed directors and offi-
cers and 5 percent or more share-
holders, of more than 75 percent of the 
purchase price of the stock subscribed 
to by any one shareholder; 

(2) There is aggregate financing of 
stock subscriptions in excess of 50 per-
cent of the total capital offered, or 

(3) Warehoused or trusteed stock ex-
ceeds 10 percent of initial capital 
funds. 

(2) Operating noninsured depository in-
stitutions and state or privately insured 
institutions. (i) Authority is delegated 
to the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or, for applicant in-
stitutions with total assets of less than 
$250,000,000, to the appropriate regional 
director or deputy regional director, to 
approve applications for deposit insur-
ance by operating noninsured deposi-
tory institutions, or state-insured or 
privately insured institutions where 
the applicant satisfies the requisites 
listed in paragraph (d)(2)(ii) of this sec-
tion and agrees in writing to comply 
with any condition imposed by the del-
egate other than those listed in para-
graph (d)(4) of this section. 

(ii) The requisites which must be sat-
isfied before the authority delegated by 
paragraph (d)(2)(i) of this section to ap-
prove applications for deposit insur-
ance by operating noninsured deposi-
tory institutions may be exercised are: 

(A) The applicant is determined to be 
eligible for federal deposit insurance 
for the class of institution to which the 
applicant belongs in the state (as de-
fined in 12 U.S.C. 1813(a)) in which the 
applicant is located; 

(B) The seven factors set forth in sec-
tion 6 of the Act (12 U.S.C. 1816) have 
been considered and favorably resolved; 

(C) The applicant meets the min-
imum capital requirements as set forth 
in part 325 of this chapter (12 CFR part 
325) and the FDIC’s ‘‘Statement of Pol-
icy on Capital’’ or agrees in writing to 
increase capital so as to be in compli-
ance with the requirements of 12 CFR 
part 325 before or at the time deposit 
insurance becomes effective; 

(D) All management interlocks as pro-
hibited by part 348 of this chapter (12 
CFR part 348) or any other applicable 

implementing regulation have been re-
solved; and 

(E) The applicant has no fewer than 
five directors. 

(3) Banks withdrawing from Federal 
Reserve System. Authority is delegated 
to the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or to the appro-
priate regional director and deputy re-
gional director, to approve applications 
for deposit insurance by state non-
member banks that have withdrawn 
from membership in the Federal Re-
serve System where the applicant 
agrees in writing to comply with any 
condition imposed by the delegate 
other than those listed in paragraph 
(d)(4) of this section and satisfies the 
following requisites; 

(i) The seven factors set forth in sec-
tion 6 of the Act (12 U.S.C. 1816) have 
been considered and favorably resolved; 
and 

(ii) The bank has agreed to continue 
any corrective program imposed by the 
Board of Governors of the Federal Re-
serve System or previously agreed to 
by the bank where the bank is not in 
material compliance with that correc-
tive program. 

(4) Conditions for exercise of delegated 
authority. The conditions which may be 
imposed by a delegate in approving ap-
plications for deposit insurance with-
out affecting the authority granted 
under paragraphs (d)(1), (2), and (3) of 
this section are: 

(i) The applicant has provided a spe-
cific amount and a specific allocation 
of beginning paid-in capital; 

(ii) Any changes in proposed manage-
ment or proposed ownership to the ex-
tent of 5 or more percent of stock, in-
cluding new acquisitions of or subscrip-
tions to 5 or more percent of stock 
shall be approved by the FDIC prior to 
the opening of the depository institu-
tion; 

(iii) The applicant adopts an accrual 
accounting system for maintaining the 
books of the depository institution; 

(iv) Where applicable, Federal deposit 
insurance will not become effective 
until the applicant has been estab-
lished as a state bank (not a member of 
the Federal Reserve System), has au-
thority to conduct a banking business, 
and its establishment and operation as 
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a bank have been fully approved by the 
state banking authority; 

(v) Where applicable, federal deposit 
insurance will not become effective 
until the applicant has been estab-
lished as a state savings association, 
has authority to conduct a savings as-
sociation business, and its establish-
ment and operation as a savings asso-
ciation have been fully approved by the 
appropriate state supervisory author-
ity; 

(vi) Where applicable, a registered or 
proposed bank holding company, or a 
registered or proposed thrift holding 
company, has obtained approval of the 
Board of Governors of the Federal Re-
serve System to acquire voting stock 
control of the proposed bank prior to 
its opening; 

(vii) Where applicable, the applicant, 
has submitted any proposed contracts, 
leases, or ageements relating to con-
struction or rental of permanent quar-
ters to the appropriate regional direc-
tor for review and comment; 

(viii) Where applicable, full disclo-
sure has been made to all proposed di-
rectors and stockholders of the facts 
concerning the interest of any insider 
(one who is or stands to be a director, 
an officer, or an incorporator of an ap-
plicant or shareholder who directly or 
indirectly controls 5 or more percent of 
any class of the applicant’s out-
standing voting stock, or the associ-
ates and interests of any such person) 
in any transactions being effected or 
then contemplated, including the iden-
tity of the parties to the transaction 
and the terms and costs involved; 

(ix) The person(s) selected to serve as 
the principal operating officer(s) shall 
be acceptable to the regional director; 

(x) The applicant has obtained ade-
quate blanket bond coverage; 

(xi) That the depository institution 
obtain an audit of its financial state-
ments by an independent public ac-
countant annually for at least the first 
three years after deposit insurance is 
effective, furnish a copy of any reports 
by the independent auditor (including 
any management letters) to the appro-
priate FDIC regional office within 15 
days after their receipt by the deposi-
tory institution and notify the appro-
priate FDIC regional office within 15 

days when a change in its independent 
auditor occurs; and 

(xii) Any standard condition (as de-
fined in § 303.0(b)(31)). 

(e) Applications pursuant to section 19 
of the Act. (1) Authority is delegated to 
the Director (DOS), or where confirmed 
in writing by the director, to an asso-
ciate director, or to the appropriate re-
gional director or deputy regional di-
rector, to approve applications made 
by insured depository institutions pur-
suant to section 19 of the Act (12 U.S.C. 
1829) for participation, directly or indi-
rectly, in any manner in the conduct of 
the affairs of an insured depository in-
stitution by any person who has been 
convicted or is hereafter convicted of 
any criminal offense involving dishon-
esty or a breach of trust; Provided how-
ever, That authority may not be dele-
gated to the regional director or dep-
uty regional director where the appli-
cant depository institution’s primary 
supervisory authority interposes any 
objection to such application. 

(2)(i) Authority is delegated to the 
Director (DOS), and where confirmed 
by writing by the director, to an asso-
ciate director, to deny applications 
made by insured depository institu-
tions pursuant to section 19 of the Act. 

(ii) The authority delegated under 
paragraph (e)(2)(i) of this section shall 
be exercised only upon the concurrent 
certification by the Deputy General 
Counsel Supervision and Legislation, 
or the Associate General Counsel for 
Compliance and Enforcement that the 
action taken is not inconsistent with 
section 19 of the Act. 

(iii) An applicant may still request a 
hearing following a denial of the appli-
cation under this paragraph in accord-
ance with the provisions of part 308 of 
this chapter (12 CFR part 308). 

(3) The conditions which may be im-
posed by a delegate in approving appli-
cations pursuant to section 19, without 
affecting the authority granted under 
paragraph (e)(1) of this section are: 

(i) That an employee shall be bonded 
to the same extent as others in similar 
positions; and 

(ii) That, when deemed necessary, the 
prior consent of the appropriate re-
gional director shall be required for 
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8 As used in this part 303, the term phantom 
merger applies to any merger or other trans-
action involving an existing operating insti-
tution and a newly chartered institution or 
corporation which is for the purpose of cor-
porate reorganization and which would have 
no effect on competition or otherwise have 
significance under the relevant statutory 
standards as set forth in 12 U.S.C. 1828(c). 

any proposed significant changes in du-
ties and/or responsibilities of the indi-
vidual occurring within 12 months sub-
sequent to the approval of the applica-
tion. 

(f) Insurance fund conversions, applica-
tions pursuant to section 38 of the Act 
(prompt corrective action), and other ap-
plications. (1) Authority is delegated to 
the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or to the appro-
priate regional director or deputy re-
gional director, to approve or to deny 
the following applications, requests or 
petitions: 

(i) Applications to establish and oper-
ate any new teller’s window, drive-in 
facility, or any like office, as an ad-
junct to a main office or a branch of-
fice (including offices not considered 
branches under state law); 

(ii) Applications to operate tem-
porary banking facilities as a public 
service for a period not to exceed nine-
ty days during conventions, state and 
local fairs, college registration periods, 
and similar occasions, as well as during 
emergencies; 

(iii) Applications filed pursuant to 
section 18(i)(1) of the Act to reduce the 
amount or retire any part of common 
or preferred capital stock, or retire any 
part of capital notes or debentures; 

(iv) Requests for approval of any de-
viations from requirements prescribed 
by prior delegated action (to be acted 
upon by the delegate who acted pre-
viously in the matter); 

(v) Except as provided in 
§ 303.10(b)(1)(iii) of this part, applica-
tions for phantom mergers 8 and other 
mergers which are corporate reorga-
nizations, i.e., transactions involving 
institutions controlled by the same 
holding company or transactions in-
volving institutions and their subsidi-
aries which would have no effect on 
competition or otherwise have signifi-

cance under relevant statutory stand-
ards as set forth in 12 U.S.C. 1828(c); 

(vi) Applications for deposit insur-
ance filed by proposed state non-
member banks or savings associations 
which are formed in connection with a 
phantom merger; 

(vii) Requests to establish manage-
ment official interlocks pursuant to 12 
CFR 348.4(b) of this chapter or section 
205(8) of the Depository Institutions 
Management Interlocks Act (except 
that a regional director or deputy re-
gional director may deny such a re-
quest only if the request was made pur-
suant to 12 CFR 348.4(b)(3)); and 

(viii) Applications pursuant to sec-
tion 29 of the Act (12 U.S.C. 1831) for 
waiver of the prohibition on the ac-
ceptance or renewal of brokered depos-
its by troubled insured depository in-
stitutions. 

(ix) Applications filed pursuant to 
section 38 of the Act (prompt correc-
tive action), including applications to 
make a capital distribution; applica-
tions for acquisitions, branching, and 
new lines of business (except that the 
delegation is limited to the authority 
as delegated to approve or deny any 
concurrent application filed pursuant 
to 18 (c) or (d)); applications to pay a 
bonus or increase compensation; appli-
cations for an exception to pay prin-
cipal or interest on subordinated debt; 
and applications to engage in any re-
stricted activity listed in § 303.5(e)(5). 

(2) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director: 

(i) To deny a request to establish a 
management official interlock pursu-
ant to any provision of either 12 CFR 
348.4(b) of this chapter, or section 205(8) 
of the Depository Institutions Manage-
ment Interlocks Act; and 

(ii) To approve or to deny applica-
tions for the acquisition and holding of 
stock or other evidences of ownership 
in a foreign bank or other financial en-
tity that results in less than 25 percent 
ownership interest in such bank or en-
tity. 

(3)(i) Authority is delegated to the 
Director (DOS), and where confirmed in 
writing by the director, to an associate 
director, to approve an application 
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made by an applicant pursuant to sec-
tion 8(j) of the Act 12 U.S.C. 1818(j)) for 
the termination or modification of a 
removal or prohibition order, which 
was issued by the Board after a hear-
ing, on default, or by consent. 

(ii) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director, to consent to an application 
pursuant to section 8(j) of the Act (12 
U.S.C. 1818(j)) to obtain the prior writ-
ten approval of the FDIC to participate 
in the conduct of the affairs of a bank 
filed by an individual subject to a re-
moval or prohibition order. 

(iii) Authority is delegated to the Di-
rector (DOS), or where confirmed in 
writing by the director, to an associate 
director, to deny an application made 
by an applicant pursuant to section 8(j) 
of the Act. 

(iv) The authority delegated under 
paragraphs (f)(3)(i), (ii), and (iii) of this 
section shall be exercised only upon 
the concurrent certification by the 
Deputy General Counsel for Super-
vision and Legislation, or the Asso-
ciate General Counsel for Compliance 
and Enforcement that the action taken 
is not inconsistent with section 8(j) of 
the Act. 

(4)(i) Authority is delegated to the 
Director (DOS) and, where confirmed in 
writing by the director, to an associate 
director, or to the appropriate regional 
director or deputy regional director to 
approve or deny conversions involving 
transfers of deposits between the SAIF 
and BIF funds; Provided however, That 
where the basis for the conversion is 
that the transaction affects an insub-
stantial portion of the deposits of each 
institution, authority is not delegated 
to the regional director or deputy re-
gional director where the total deposits 
transferred to or from either institu-
tion, accumulated with all other insur-
ance fund transfers involving that in-
stitution since August 9, 1989, exceeds 
the lesser of 35 percent of total deposits 
of either institution on May 1, 1989, 
plus net interest credited to the ex-
pected date of transfer, or the amount 
equal to total deposits of either insti-
tution on the expected date of transfer. 

(ii) The conditions that may be im-
posed in approving applications for in-
surance fund conversions without af-

fecting the authority granted in 
§ 303.7(f)(4) of this section are: 

(A) That, upon consummation, the 
deposits involved in the transaction do 
not exceed 35%, on a cumulative basis 
with other deposits transferred be-
tween the SAIF and BIF funds, for ei-
ther of the institutions involved, of the 
lesser of (1) total deposits as of May 1, 
1989, plus net interest credited during 
the period from May 1, 1989, to the date 
of transfer of the deposits, or (2) total 
deposits of the institution as of the 
date of transfer of the deposits; and 

(B) That applicable entrance and exit 
fees be paid pursuant to FDIC regula-
tions. 

(5) Authority is delegated to the Di-
rector (DOS) and, where confirmed in 
writing by the director, to an associate 
director, or to the appropriate regional 
director or deputy regional director to: 

(i) Determine whether applicants re-
questing approval under section 
5(d)(3)(A)(i) of the Federal Deposit In-
surance Act (12 U.S.C. 1815(d)(3)(A)(i)) 
meet all minimum capital require-
ments contained in 12 CFR part 325; 

(ii) Approve applications where the 
applicant satisfies the requirements 
specified in paragraph (f)(5)(i) of this 
section and the requirements of section 
18(c) of the Federal Deposit Insurance 
Act (12 U.S.C. 1828(c)); and 

(iii) Deny such applications if the re-
quirements specified in paragraph 
(f)(5)(i) of this section are not met. 

(6) In approving an application, re-
quest or petition under any provision 
of this paragraph, a delegate may im-
pose any of the standard conditions 
listed in § 303.0(b)(31), or any other con-
dition to which the applicant has 
agreed in writing. 

(g) Requests pursuant to section 18(k) of 
the Act. Authority is delegated to the 
Director, and where confirmed in writ-
ing by the Director, to an associate di-
rector, or to the appropriate regional 
director or deputy regional director, to 
approve or deny requests pursuant to 
section 18(k) of the Act to make: 

(1) Excess nondiscriminatory sever-
ance plan payments as provided by 12 
CFR 359.1(f)(2)(v); and 
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9 As used in paragraph (e) of this section, 
the term applicant depository institution 
means the institution which is applying for 
merger approval to the Board of Governors 
of the Federal Reserve System the Comp-
troller of the Currency, or the Director of 
OTS, whichever is appliable. 

(2) Golden parachute payments per-
mitted by 12 CFR 359.4. 
[54 FR 53562, Dec. 29, 1989, as amended at 57 
FR 5815, Feb. 18, 1992; 58 FR 8217, Feb. 12, 
1993; 59 FR 52663, Oct. 19, 1994; 61 FR 5930, 
Feb. 15, 1996] 

§ 303.8 Other delegations of authority. 

(a) Extensions of time. (1) Except as 
provided in paragraph (a)(2) of this sec-
tion, authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director, or to the appropriate regional 
director or deputy regional director, to 
approve and to deny requests for exten-
sions of time, not to exceed one year on 
any one request relating to the same 
application, within which to perform 
acts or conditions required by prior 
FDIC action on depository institution 
applications. 

(2) Notwithstanding the delegations 
in paragraph (a)(1) of this section, no 
delegate shall have the authority to 
deny an extension of time request un-
less that delegate had authority to 
deny the original application upon 
which the extension of time is predi-
cated. 

(b) Disclosure laws and regulations. (1) 
Except as provided in paragraph (b)(2) 
of this section, authority is delegated 
to the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or to the appro-
priate regional director or deputy re-
gional director, to act on disclosure 
matters under and pursuant to sections 
12, 13, 14, 17 and 17A of the Securities 
Exchange Act of 1934 (15 U.S.C. 78) or 
parts 335 and 341 of this chapter (12 
CFR parts 335 and 341). 

(2) Authority to act on disclosure 
matters is retained by the Board of Di-
rectors when such matters involve: 

(i) Exemption from disclosure re-
quirements pursuant to section 12(h) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 781(h)); 

(ii) Exemption from tender offer re-
quirements pursuant to section 14(d)(8) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78n(d)(8)); or 

(iii) Exemption from registration re-
quirements pursuant to section 
17A(c)(1) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78q–1(c)(1)). 

(c) Security devices and procedures and 
bank service arrangements. Authority is 
delegated to the Director (DOS) and 
where confirmed in writing by the di-
rector, to an associate director, or to 
the appropriate regional director or 
deputy regional director, to administer 
the provisions of part 326 of this chap-
ter (12 CFR part 326). 

(d) In emergencies. For the purpose of 
assuring performance of, and con-
tinuity in the management functions 
and activities of the FDIC, the Board of 
Directors has delegated, to the extent 
deemed necessary, authority with re-
spect to the management of the FDIC’s 
affairs, to certain designated offices, 
such authority to be exercised only in 
the event of an emergency involving an 
enemy attack on the continental 
United States or other warlike occur-
rence which renders the Board of Direc-
tors unable to perform the manage-
ment functions and activities normally 
performed by it. 

(e) Competitive factor reports. Author-
ity is delegated to the Director (DOS), 
and where confirmed in writing by the 
director, to an associate director, or to 
the regional director or deputy re-
gional director in the appropriate FDIC 
region in which the applicant deposi-
tory institution 9 is located, to furnish 
required reports to the Board of Gov-
ernors of the Federal Reserve System, 
or the Comptroller of the Currency on 
the competitive factors involved in any 
merger required to be approved by one 
of those agencies, if the delegate is of 
the view that the proposed merger 
would not have a substantially adverse 
effect on competition. 

(f) Agreements for pledge of assets by 
foreign banks. (1) Authority is delegated 
to the Director (DOS), and where con-
firmed in writing by the director, to an 
associate director, or to the appro-
priate regional director or deputy re-
gional director, to enter into pledge 
agreements with foreign banks and de-
positories in connection with the 
pledge of asset requirements pursuant 
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to 12 CFR 346.19. This authority shall 
also extend to the power to revoke 
such approval and require the dismissal 
of the depository. 

(2) Authority is delegated to the Gen-
eral Counsel or designee to modify the 
terms of the model deposit agreement 
used for such deposit agreements. 

(g) National Historic Preservation Act. 
(1) Authority is delegated to the Direc-
tor (DOS), and where confirmed in 
writing by the director, to an associate 
director, or to the appropriate regional 
director or deputy regional director, to 
enter into memoranda of agreement 
pursuant to regulations of the Advi-
sory Council of Historic Preservation 
which implement the National Historic 
Preservation Act (16 U.S.C. 470). 

(2) The Director (DOS) may limit the 
delegation of authority to the asso-
ciate director, the regional director or 
deputy regional director to applica-
tions wherein the applicant has agreed 
in writing to conditions relating to the 
National Preservation Act which may 
be imposed by the FDIC. 

(h) Applications or notices for member-
ship or resumption of business. Authority 
is delegated to the Director (DOS), and 
where confirmed in writing by the di-
rector, to an associate director, or to 
the appropriate regional director or 
deputy regional director, to provide 
comments on applications or notices 
for membership or commencement or 
resumption of business to the appro-
priate Federal banking agency pursu-
ant to section 4 of the Act (12 U.S.C. 
1814). Such comments, if provided, shall 
be provided within a reasonable time, 
not to exceed 30 days from the time 
such application or notice is received 
by the delegate. In the event that cir-
cumstances preclude comment within 
30 days, the delegate shall so notify the 
appropriate Federal banking agency 
within 30 days, giving an estimate of 
when comments may reasonably be ex-
pected. 

(i) Depository Institutions Disaster Re-
lief Act of 1992 (DIDRA). (1) Authority is 
delegated to the Director (DOS), and 
where confirmed in writing by the di-
rector, to an associate director, or to 
the appropriate regional director or 
deputy regional director, to accept re-
quests and issue orders permitting an 
insured depository institution to sub-

tract from total assets the qualifying 
amount attributable to insurance pro-
ceeds for purposes of calculating com-
pliance with the leverage limit pre-
scribed under section 38 of the Act. 

(2) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director, to act on requests for recon-
sideration of an order of denial issued 
pursuant to paragraph (i)(1) of this sec-
tion. 

(3) The requisites which must be sat-
isfied before the authority delegated in 
paragraphs (i)(1) and (i)(2) of this sec-
tion may be exercised, provide that the 
insured depository institution: 

(i) Had its principal place of business 
within an area in which the President, 
pursuant to section 401 of the Robert T. 
Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5170), 
has determined that a major disaster 
exists; 

(ii) Derives more than 60 percent of 
its total deposits from persons who 
normally reside within, or whose prin-
cipal place of business is normally 
within, areas of intense devastation 
caused by the major disaster; 

(iii) Was adequately capitalized, pur-
suant to section 38 of the Act, prior to 
the major disaster; and 

(iv) Has an acceptable plan for man-
aging the increase in its total assets 
and total deposits. 

(4) The authority delegated under 
paragraphs (i)(1) and (i)(2) of this sec-
tion shall be exercised only upon the 
concurrent certification of the Asso-
ciate General Counsel for Compliance 
and Enforcement, or in cases where the 
regional director or deputy regional di-
rector issues the order, by the appro-
priate regional counsel, that the order 
is not inconsistent with section 38 of 
the Act. 
[54 FR 53567, Dec. 29, 1989, as amended at 58 
FR 8217, Feb. 12, 1993; 59 FR 52663, Oct. 19, 
1994] 

§ 303.9 Delegation of authority to act 
on certain enforcement matters. 

(a) Actions pursuant to section 8(a) of 
the Act (12 U.S.C. 1818(a)). (1) Authority 
is delegated to the Director (DOS), and 
where confirmed in writing by the di-
rector, to an associate director, or to 
the appropriate regional director or 
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deputy regional director, to issue noti-
fications to primary regulator when 
the respondent bank’s book capital is 
less than 2% of total assets; Provided 
however, That authority may not be 
delegated to the regional director or 
deputy regional director whenever the 
respondent bank has issued any manda-
tory convertible debt or any form of 
Tier 2 capital (such as limited life pre-
ferred stock/subordinated notes and de-
bentures). 

(2) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an associate 
director, to issue notifications to pri-
mary regulator when the respondent 
bank’s adjusted Tier 1 capital is less 
than 2% of adjusted part 325 total as-
sets. 

(3) The authority delegated under 
paragraphs (a)(1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment, or, in cases where a regional di-
rector or deputy regional director 
issues notifications to primary regu-
lator, by the appropriate regional 
counsel, that the allegations contained 
in the findings of unsafe or unsound 
practices or conditions, if proven, con-
stitute a basis for the issuance of a no-
tification to primary regulator pursu-
ant to section 8(a) of the Act (12 U.S.C. 
1818(a)). 

(b) Actions pursuant to section 8(b) of 
the Act (12 U.S.C. 1818(b)). (1) Authority 
is delegated to the Director (DOS), to 
the Director (DCA), and where con-
firmed in writing by either director, to 
an associate director, or to the appro-
priate regional director, deputy re-
gional director or regional manager to 
issue: 

(i) Notices of charges; and 
(ii) Cease-and-desist orders (with or 

without a prior notice of charges) 
where the respondent bank or indi-
vidual respondent consents to the 
issuance of the cease-and-desist order 
prior to the filing by an administrative 
law judge of proposed findings of fact, 
conclusions of law and recommended 
decision with the Executive Secretary 
of the FDIC. 

(2) The Director (DOS) and the Direc-
tor (DCA) may issue a joint notice of 
charges or cease-and-desist order under 

paragraph (b)(1) of this section, where 
such notice or order addresses both 
safety and soundness and consumer 
compliance matters. A joint notice or 
order will require the signatures of 
both directors or, alternatively, the 
signatures of the appropriate regional 
director or deputy regional director 
and regional manager. 

(3) The authority delegated under 
paragraphs (b)(1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment or, in cases where a regional di-
rector, deputy regional director or re-
gional manager issues the notice of 
charges or the stipulated cease-and-de-
sist order, by the appropriate regional 
counsel, that the allegations contained 
in the notice of charges, if proven, con-
stitute a basis for the issuance of a sec-
tion 8(b) order, or that the stipulated 
cease-and-desist order is authorized 
under section 8(b) of the Act, and, upon 
its effective date, shall be a cease-and- 
desist order which has become final for 
purposes of enforcement pursuant to 
the Act. 

(c) Actions pursuant to section 8(c) of 
the Act (12 U.S.C. 1818(c)). (1) Authority 
is delegated to the Director (DOS), to 
the Director (DCA), and where con-
firmed in writing by either director, to 
an associate director, to issue tem-
porary cease-and-desist orders. 

(2) The Director (DOS) and the Direc-
tor (DCA) may issue a joint temporary 
cease-and-desist order where such order 
addresses both safety and soundness 
and consumer compliance matters. A 
joint notice or order will require the 
signatures of both directors or, alter-
natively, the signatures of the appro-
priate regional director or deputy re-
gional director and regional manager. 

(3) The authority delegated under 
paragraphs (c)(1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment that the action is not incon-
sistent with section 8(c) of the Act (12 
U.S.C. 1818(c)) and the temporary 
cease-and-desist order is enforceable in 
a United States District Court. 

(d) Actions pursuant to section 8(e) of 
the Act (12 U.S.C. 1818(e)). (1) Authority 
is delegated to the Director (DOS) or 
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the Director (DCA), and where con-
firmed in writing by the director, to an 
associate director, to issue: 

(i) Notices of intention to remove an 
institution-affiliated party from office 
or to prohibit an institution-affiliated 
party from further participation in the 
conduct of the affairs of an insured de-
pository institution pursuant to sec-
tions 8(e)(1) and (2) of the Act (12 U.S.C. 
1818(e)(1) and (2)), and temporary orders 
of suspension pursuant to section 
8(e)(3) of the Act (12 U.S.C. 1818(e)(3)); 
and 

(ii) Orders of removal, suspension or 
prohibition from participation in the 
conduct of the affairs of an insured de-
pository institution where the institu-
tion-affiliated party consents to the 
issuance of such orders prior to the fil-
ing by an administrative law judge of 
proposed findings of fact, conclusions 
of law and a recommended decision 
with the Executive Secretary of the 
FDIC. 

(2) The Director (DOS) and the Direc-
tor (DCA) may issue joint notices and 
orders pursuant to paragraph (d)(1) of 
this section where such notice or order 
addresses both safety and soundness 
and consumer compliance matters. A 
joint notice or order will require the 
signatures of both directors or their as-
sociate directors. 

(3) The authority delegated under 
paragraphs (d)(1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment that the allegations contained in 
the notice of intent, if proven, con-
stitute a basis for the issuance of a no-
tice of intent pursuant to section 8(e) 
of the Act, or that the stipulated sec-
tion 8(e) order is not inconsistent with 
section 8(e) of the Act, and, upon 
issuance, shall be an order which has 
become final for purposes of enforce-
ment pursuant to the Act. 

(e) Actions pursuant to section 8(g) of 
the Act (12 U.S.C. 1818(g)). (1) Authority 
is delegated to the Director (DOS), to 
the Director (DCA), and where con-
firmed in writing by either director, to 
an associate director, to issue orders of 
suspension or prohibition to an institu-
tion-affiliated party who is charged in 
any information, indictment, or com-
plaint as set forth in section 8(g) of the 

Act when such institution-affiliated 
party consents to the suspension or 
prohibition. 

(2) The Director (DOS) and the Direc-
tor (DCA) may issue joint orders pursu-
ant to paragraph (e)(1) of this section 
where such order addresses both safety 
and soundness and consumer compli-
ance matters. A joint order will require 
the signatures of both directors or 
their associate directors. 

(3) The authority delegated under 
paragraphs (e)(1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment that the action taken is not in-
consistent with section 8(g) of the Act 
(12 U.S.C. 1818(g)) and the order is en-
forceable in a United States District 
Court pursuant to sections 8(i) and 8(j) 
of the Act (12 U.S.C. 1818 (i) and (j)). 

(f) Actions pursuant to section 8(p) of 
the Act (12 U.S.C. 1818(p)). (1) Authority 
is delegated to the Executive Secretary 
to issue consent orders terminating the 
insured status of insured depository in-
stitutions that have ceased to engage 
in the business of receiving deposits 
other than trust funds pursuant to sec-
tion 8(p) of the Act (12 U.S.C. 1818(p)). 

(2) The authority delegated under 
paragraph (f)(1) of this section shall be 
exercised only upon the recommenda-
tion and concurrence of the Director 
(DOS) or associate director and the As-
sociate General Counsel for Compli-
ance and Enforcement that the action 
taken is not inconsistent with section 
8(p) of the Act. 

(g) Civil money penalties. (1)(i) Except 
as provided for in paragraph (g)(3) of 
this section, authority is delegated to 
the Director (DOS), to the Director 
(DCA), and where confirmed in writing 
by either director, to an associate di-
rector, to issue notices of assessment 
of civil money penalties. 

(ii) The authority delegated under 
paragraph (g)(1)((i) of this section shall 
be exercised only upon concurrent cer-
tification by the Associate General 
Counsel for Compliance and Enforce-
ment that the allegations contained in 
the notice of assessment, if proven, 
constitute a basis for assessment of 
civil money penalties. 
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(2) The Director (DOS) and the Direc-
tor (DCA) may issue joint notices pur-
suant to paragraph (g)(1) of this section 
where such notice addresses both safe-
ty and soundness and consumer compli-
ance matters. A joint notice will re-
quire the signatures of both directors 
or their associate directors. 

(3) Authority is delegated to the Gen-
eral Counsel or designee for the levying 
and enforcement of civil money pen-
alties under section 7(a)(1) of the Act 
(12 U.S.C. 1817(a)(1)) for the late, inac-
curate, false or misleading filing of Re-
ports of Condition and Report of In-
come, and such other reports as the 
Board of Directors may require under 
the authority of that section. In the 
exercise of the delegated authority, the 
General Counsel or designee shall con-
sult with the appropriate Director or 
associate director before imposing any 
penalty. 

(h) Directives and capital plans under 
section 38 of the Act (prompt corrective 
action) and part 325 of this chapter. (1) 
Authority is delegated to the Director 
(DOS), and where confirmed in writing 
by the director, to an associate direc-
tor, or to the appropriate regional di-
rector or deputy regional director, to 
accept, to reject, to require new or re-
vised capital restoration plans or to 
make any other determinations with 
respect to the implementation of cap-
ital restoration plans and, in accord-
ance with subpart Q of part 308 of this 
chapter, to issue: 

(i) Notices of intent to issue capital 
directives; 

(ii) Directives to insured state non-
member banks that fail to maintain 
capital in accordance with the require-
ments contained in part 325 of this 
chapter; 

(iii) Notices of intent to issue prompt 
corrective action directives, except di-
rectives issued pursuant to section 
38(f)(2)(F)(ii) of the Act (12 U.S.C. 
1831o(f)(2)(F)(ii)); 

(iv) Directives to insured depository 
institutions pursuant to section 38 of 
the Act (12 U.S.C. 1831o), with or with-
out the consent of the respondent bank 
to the issuance of the directive, except 
directives issued pursuant to section 
38(f)(2)(F)(ii) of the Act (12 U.S.C. 
1831o(f)(2)(F)(ii)); 

(v) Directives to insured depository 
institutions requiring immediate ac-
tion or imposing proscriptions pursu-
ant to section 38 of the Act (12 U.S.C. 
1831o) and part 325 of this chapter, and 
in accordance with the requirements 
contained in § 308.201(a)(2) of this chap-
ter; 

(vi) Notices of intent to reclassify in-
sured banks pursuant to §§ 325.103(d) 
and 308.202 of this chapter; 

(vii) Directives to reclassify insured 
banks pursuant to §§ 325.103(d) and 
308.202 of this chapter with the consent 
of the respondent bank to the issuance 
of the directive; and 

(viii) Orders on request for informal 
hearings to reconsider reclassifications 
and designate the presiding officer at 
the hearing pursuant to § 308.202 of this 
chapter. 

(2) Authority is delegated to the Di-
rector (DOS), and where confirmed in 
writing by the director, to an Associate 
Director, to: 

(i) Issue notices of intent to issue a 
prompt corrective action directive or-
dering the dismissal from office of a di-
rector or senior executive officer pur-
suant to section 38(f)(2)(F)(ii) of the 
Act, (12 U.S.C. 1831o(f)(2)(F)(ii)), and in 
accordance with the requirements con-
tained in § 308.203 of this chapter; 

(ii) Issue directives ordering the dis-
missal from office of a director or sen-
ior executive officer pursuant to sec-
tion 38(f)(2)(F)(ii) of the Act, (12 U.S.C. 
1831o(f)(2)(F)(ii)); 

(iii) Issue orders of dismissal from of-
fice of a director or senior executive of-
ficer pursuant to section 38(f)(2)(F)(ii) 
of the Act, 12 U.S.C. 1831o(f)(2)(F)(ii) 
where the individual consents to the 
issuance of such order prior to the fil-
ing of a recommendation by the pre-
siding officer with the FDIC; 

(iv) Act on recommended decisions of 
presiding officers pursuant to a request 
for reconsideration of a reclassification 
in accordance with the requirements 
contained in § 308.202 of this chapter; 

(v) Act on requests for rescission of a 
reclassification; and 

(vi) Act on appeals from immediately 
effective directives issued pursuant to 
section 38 of the Act, (12 U.S.C. 1831o) 
and § 308.201 of this chapter. 

(3) Authority is delegated to the Ex-
ecutive Secretary of the FDIC to issue 
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orders for informal hearings and des-
ignate presiding officers on directives 
issued pursuant to section 38(f)(2)(F)(ii) 
of the Act, 12 U.S.C. 1831o(f)(2)(F)(ii). 

(4) The authority delegated under 
paragraphs (h)(1)(i) and (ii) of this sec-
tion shall be exercised only upon the 
concurrent certification by the Asso-
ciate General Counsel for Compliance 
and Enforcement, or in cases where a 
regional director or deputy regional di-
rector issues the notice of intent to 
issue a capital directive or capital di-
rectives, by the appropriate regional 
counsel, that the action taken is not 
inconsistent with the Act and part 325 
of this chapter. 

(5) The authority delegated under 
paragraphs (h)(1) (iii), (iv), (v), (vi) and 
(vii) of this section shall be exercised 
only upon the concurrent certification 
by the Associate General Counsel for 
Compliance and Enforcement, or in 
cases where a regional director or dep-
uty regional director issues the notice 
of intent to issue a prompt corrective 
action directive or prompt corrective 
action directives, or the notice of in-
tent to reclassify or reclassification di-
rective, by the appropriate regional 
counsel, that the allegations contained 
in the notice of intent, if proven, con-
stitute a basis for the issuance of a 
final directive pursuant to section 38 of 
the Act, or that the issuance of a final 
directive is not inconsistent with sec-
tion 38 of the Act. 

(6) The authority delegated under 
paragraph (h)(2) of this section shall be 
exercised only upon the concurrent cer-
tification by the Associate General 
Counsel for Compliance and Enforce-
ment that the allegations contained in 
the notice of intent, if proven, con-
stitute a basis for the issuance of a 
final directive pursuant to section 38 of 
the Act or that the issuance of a final 
directive is not inconsistent with sec-
tion 38 of the Act or that the stipulated 
section 38 order is not inconsistent 
with section 38 and is an order which 
has become final for purposes of en-
forcement pursuant to the Act. 

(i) Investigations pursuant to section 
10(c) of the Act (12 U.S.C. 1820(c)). (1) Au-
thority is delegated to the Director 
(DOS), to the Director (DCA), to the 
Director of the Division of Depositor 
and Asset Services, and where con-

firmed in writing by the director, to an 
associate director, or to the appro-
priate regional director, deputy re-
gional director or regional manager, to 
issue an order of investigation pursu-
ant to section 10(c) of the Act (12 
U.S.C. 1820(c)) and subpart K of Part 308 
(12 CFR 308.144 through 308.150). 

(2) Authority is delegated to the Gen-
eral Counsel, and where confirmed in 
writing by the General Counsel, to his 
designee, to issue an order of investiga-
tion pursuant to section 10(c) of the 
Act (12 U.S.C. 1820(c)) and subpart K of 
Part 308 (12 CFR 308.144 through 
308.150). 

(3) In issuing an order of investiga-
tion that pertains to an open insured 
depository institution or an institution 
making application to become an in-
sured depository institution, the au-
thority delegated under paragraphs 
(i)(1) and (2) of this section shall be ex-
ercised only upon the concurrent exe-
cution of the order of investigation by 
the Director (DOS) or the Director 
(DCA), or their associate directors, or 
the appropriate regional director, dep-
uty regional director or regional man-
ager, and the General Counsel or des-
ignee. In the case of a joint order of in-
vestigation, such authority shall be ex-
ercised only upon the concurrent exe-
cution of the order of investigation by 
both directors, or their associate direc-
tors, or the appropriate regional direc-
tor, deputy regional director and re-
gional manager, and the General Coun-
sel or designee. 

(j) Truth in Lending Act. (1) Authority 
is delegated to the Director (DCA), and 
where confirmed in writing by the di-
rector, to the associate director, or to 
the appropriate regional manager, to 
deny requests for relief from the re-
quirements for reimbursement under 
section 608(a)(2) of the Truth in Lend-
ing Simplification and Reform Act (15 
U.S.C. 1607(e)(2)); Provided however, 
that a regional manager is not author-
ized to deny any request where the es-
timated amount of reimbursement is 
greater than $25,000. 

(2) Authority is delegated to the Di-
rector (DCA), and where confirmed in 
writing by the director, to an associate 
director: 

(i) To grant request for relief from 
the requirements for reimbursement 
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under section 608(a)(2) of the Truth in 
Lending Simplification and Reform 
Act (15 U.S.C. 1670(a)(2)); and 

(ii) To act on applications for recon-
sideration of any action taken under 
paragraphs (j) (1) and (2) of this sec-
tion. 

(3) The authority delegated under 
paragraphs (j) (1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment, or, in cases where a regional 
manager denies requests for relief, by 
the appropriate regional counsel, that 
the action taken is not inconsistent 
with the Truth in Lending Simplifica-
tion and Reform Act. 

(k) Unilateral settlement offers. (1) Au-
thority is delegated to the Director 
(DOS), to the Director (DCA), and 
where confirmed in writing by either 
director, to an associate director, to 
accept, deny or enter into negotiations 
for unilateral settlement offers with 
insured depository institutions, or with 
an institution-affiliated party, per-
taining to a proceeding under 12 CFR 
part 308. In cases where a proceeding 
under 12 CFR part 308 was issued joint-
ly by DOS and DCA, both directors, or 
their associate directors, must agree to 
accept, deny or enter into negotiations 
for unilateral settlement offers with 
insured depository institutions or with 
an institution-affiliated party. 

(2) The authority delegated under 
paragraph (k)(1) of this section shall be 
exercised only upon concurrent certifi-
cation by the Associate General Coun-
sel for Compliance and Enforcement 
that the action taken is not incon-
sistent with the Act. 

(l) Acceptance of written agreements. 
(1) Authority is delegated to the Direc-
tor (DOS), and where confirmed in 
writing by the director, to an associate 
director, to accept or enter into any 
written agreements with insured depos-
itory institutions, or any institution- 
affiliated party pertaining to any mat-
ter which may be addressed by the 
FDIC pursuant to section 8(a) of the 
Act (12 U.S.C. 1818(a)). 

(2) Authority is delegated to the Di-
rector (DOS), to the Director (DCA), 
and where confirmed in writing by ei-
ther director, to an associate director, 
to accept or enter into any written 

agreements with insured depository in-
stitutions, or any institution-affiliated 
party pertaining to any safety and 
soundness or consumer compliance 
matter which may be addressed by the 
FDIC pursuant to section 8(b) of the 
Act (12 U.S.C. 1818(b)) or any other pro-
vision of the Act which addresses safe-
ty and soundness or consumer compli-
ance matters. In cases which would ad-
dress both safety and soundness and 
consumer compliance matters, the Di-
rectors, or their designees, may accept 
or enter into joint written agreements 
with insured depository institutions or 
institution-affiliated parties. 

(3) The authority delegated under 
paragraphs (l) (1) and (2) of this section 
shall be exercised only upon concurrent 
certification by the Associate General 
Counsel for Compliance and Enforce-
ment that the action taken is not in-
consistent with sections 8 (a) and (b) of 
the Act. 

(m) Modifications and terminations of 
enforcement actions—(1) Sections 8(a), 
8(b) and 8(c) (12 U.S.C. 1818 (a), (b) and 
(c)) actions upon failure or merger of a 
depository institution. (i) Authority is 
delegated to the Director (DOS), and 
where confirmed in writing by the di-
rector, to an associate director, or to 
the appropriate regional director or 
deputy regional director, to terminate 
outstanding section 8(a) orders and 
agreements and to terminate actions 
and agreements which are pending pur-
suant to section 8(a) of the Act when 
the depository institution is closed by 
a Federal or state authority or merges 
into another institution. 

(ii) Authority is delegated to the Di-
rector (DOS), to the Director (DCA), 
and where confirmed in writing by ei-
ther director, to an associate director, 
or to the appropriate regional director, 
deputy regional director or regional 
manager, to terminate outstanding 
section 8(b) and section 8(c) orders and 
agreements and to terminate actions 
and agreements which are pending pur-
suant to sections 8(b) and 8(c) of the 
Act when the depository institution is 
closed by a Federal or state authority 
or merges into another institution. In 
cases where a joint order was issued by 
DOS and DCA, both directors, or their 
associate directors, or the appropriate 
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regional director or deputy regional di-
rector and regional manager, must 
agree prior to the termination of out-
standing 8(b) and 8(c) orders. 

(2) Section 8(a) (12 U.S.C. 1818(a)) ac-
tions issued by the Board of Directors. (i) 
Authority is delegated to the Director 
(DOS), and where confirmed in writing 
by the director, to an associate direc-
tor, or to the appropriate regional di-
rector or deputy regional director, to 
modify or terminate notifications to 
primary regulator issued by the Board 
of Directors pursuant to section 8(a) of 
the Act where the respondent deposi-
tory institution is in material compli-
ance with such notification or for good 
cause shown. 

(ii) In cases where the Board of Direc-
tors has issued a notice of intent to 
terminate insured status pursuant to 
section 8(a) of the Act, authority is del-
egated to the Director (DOS), and 
where confirmed in writing by the di-
rector, to an associate director, or to 
the appropriate regional director or 
deputy regional director, to terminate 
the actions pending pursuant to such 
notice of intent to terminate insured 
status where the respondent depository 
institution is in material compliance 
with the applicable notification to pri-
mary regulator or for good cause 
shown. 

(3) Section 8(b) (12 U.S.C. 1818(b)) or-
ders issued by the Board of Directors. Au-
thority is delegated to the Director 
(DOS) or the Director (DCA), and where 
confirmed in writing by the director, to 
an associate director, or to the appro-
priate regional director, deputy re-
gional director or regional manager, to 
terminate outstanding section 8(b) or-
ders issued by the Board of Directors 
where either material compliance with 
the section 8(b) order has been achieved 
by the respondent depository institu-
tion or individual respondent or for 
good cause shown. In cases where an 
order issued by the Board addresses 
both safety and soundness and con-
sumer compliance matters, both direc-
tors, or their designees, must agree 
prior to the termination of outstanding 
8(b) orders. 

(4) Section 8(g) orders issued by the 
Board of Directors. Authority is dele-
gated to the Director (DOS) or the Di-
rector (DCA), and where confirmed in 
writing by the director, to an associate 

director, to approve requests for modi-
fications or terminations of section 
8(g) orders issued by the Board of Di-
rectors. 

(5) Other matters not specifically ad-
dressed. For all other outstanding or-
ders or pending actions not specifically 
addressed in paragraphs (m)(1), (m)(2), 
(m)(3) and (m)(4) of this section, the 
delegations of authority contained in 
paragraphs (a)(1), (a)(2), (b)(1), (c)(1), 
(d)(1), (e)(1), (g)(1), (g)(2), (h)(1), (h)(2), 
(l)(1), (l)(2), and (n) of this section shall 
be construed to include the authority 
to modify or terminate any out-
standing notice, order, directive or 
agreement, as may be appropriate, 
issued pursuant to delegated authority 
and to terminate any pending action 
initiated pursuant to delegated author-
ity. 

(6) Certification. Any modifications or 
terminations pursuant to paragraphs 
(m)(1), (m)(2), (m)(3), (m)(4), and (m)(5) 
of this section shall be exercised only 
upon concurrent certification by the 
Associate General Counsel for Compli-
ance and Enforcement, or in cases 
where a regional director, deputy re-
gional director or regional manager 
acts under delegated authority, by the 
appropriate regional counsel, that the 
action taken is not consistent with the 
Act. 

(n) Enforcement of outstanding orders. 
After consultation with the Director 
(DOS) or the Director (DCA), or an as-
sociate director, or the appropriate re-
gional director, deputy regional direc-
tor or regional manager, as may be ap-
propriate, the General Counsel or des-
ignee is authorized to initiate and pros-
ecute any action to enforce any effec-
tive and outstanding order or tem-
porary order issued under 12 U.S.C. 
1817, 1818, 1820, 1828, 1829, 1831l, 1831o, 
1972, or 3909, or any provision thereof, 
in the appropriate United States Dis-
trict Court. 

(o) Compliance plans under section 39 
of the Act (standards for safety and 
soundness) and part 308 of this chapter. 
(1) Authority is delegated to the Direc-
tor, and where confirmed in writing by 
the Director, to an associate director, 
or to the appropriate regional director 
or deputy regional director, to accept, 
to reject, to require new or revised 
compliance plans or to make any other 
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determinations with respect to the im-
plementation of compliance plans pur-
suant to subpart R of part 308 of this 
chapter. 

(2) Authority is delegated to the Di-
rector, and where confirmed in writing 
by the Director, to an associate direc-
tor, to: 

(i) Issue notices of intent to issue an 
order requiring the bank to correct a 
safety and soundness deficiency or to 
take or refrain from taking other ac-
tions pursuant to section 39 of the Act 
(12 U.S.C. 1831p–1) and in accordance 
with the requirements contained in 
§ 308.304(a)(1) of this chapter; 

(ii) Issue an order requiring the bank 
immediately to correct a safety and 
soundness deficiency or to take or re-
frain from taking other actions pursu-
ant to section 39 of the Act (12 U.S.C. 
1831p–1) and in accordance with the re-
quirements contained in § 308.304(a)(2) 
of this chapter; and 

(iii) Act on requests for modification 
or rescission of an order. 

(3) The authority delegated under 
paragraph (o)(1) of this section shall be 
exercised only upon the concurrent cer-
tification by the Associate General 
Counsel for Compliance and Enforce-
ment, or in cases where a regional di-
rector or deputy regional director ac-
cepts, rejects or requires new or revised 
compliance plans or makes any other 
determinations with respect to compli-
ance plans, by the appropriate regional 
counsel, that the action taken is not 
inconsistent with the Act. 

(4) The authority delegated under 
paragraph (o)(2) of this section shall be 
exercised only upon the concurrent cer-
tification by the Associate General 
Counsel for Compliance and Enforce-
ment that the allegations contained in 
the notice of intent, if proven, con-
stitute a basis for the issuance of a 
final order pursuant to section 39 of the 
Act or that the issuance of a final 
order is not inconsistent with section 
39 of the Act or that the stipulated sec-
tion 39 order is not inconsistent with 
section 39 and is an order which has be-
come final for purposes of enforcement 
pursuant to the Act. 
[59 FR 52663, Oct. 19, 1994, as amended at 60 
FR 35683, July 10, 1995] 

§ 303.10 Applications and enforcement 
matters where authority is not dele-
gated. 

(a) Authority not specifically delegated 
is retained by the Board of Directors. (1) 
Except as otherwise provided in this 
part, or with respect to matters which 
generally involve conditions or cir-
cumstances requiring prompt action in 
the field for the better protection of 
the interests of the FDIC and to 
achieve flexibility and expedition in its 
operations and in the exercise of its 
functions in connection with the 
FDIC’s litigation and liquidation mat-
ters and with the payment of claims 
for insured deposits, the Board of Di-
rectors does not delegate its authority 
and no delegations of final authority 
are made by the Board of Directors. 
Any person having a proper and direct 
concern therein may ascertain the 
scope of authority of any officer, agent 
or employee of the FDIC by commu-
nicating with the Executive Secretary 
of the FDIC. 

(2) In all cases where authority to act 
on applications, requests or enforce-
ment matters listed in this part is not 
delegated to a Director, or to an asso-
ciate director, or to a regional director, 
deputy regional director or regional 
manager’’; the authority to act on such 
applications, requests, or enforcement 
matters remains vested in the Board of 
Directors of the FDIC. In addition, the 
Board of Directors retains the author-
ity to act on any application, request 
or enforcement matter upon which any 
member of the Board of Directors wish-
es to act even if the authority to act on 
such application, request or enforce-
ment matter has been delegated. 

(b) Applications and requests. Without 
limiting the Board of Directors’ au-
thority, the Board of Directors has re-
tained the authority to act upon the 
following applications and requests: 

(1) Except as provided in § 303.7(b)(9) 
of this part to deny applications for 
merger transactions, and to approve 
applications for merger transactions 
where: 

(i) The applicant does not agree in 
writing to comply with any conditions 
imposed by the FDIC (other than the 
standard condition listed in 
§ 303.0(b)(26) which may be imposed 
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without the applicant’s written agree-
ment); or 

(ii) The resulting bank, upon con-
summation of the merger transaction, 
would have more than 35% of the indi-
vidual, partnership and corporate de-
posits held by commercial banks and/or 
thrift institutions, as may be appro-
priate, in the relevant market(s); or 

(iii) Irrespective of the resulting 
market share, the Attorney General 
has determined that the proposed 
merger transaction may have a signifi-
cantly adverse effect on competition; 
or 

(iv) The application (including an ap-
plication for phantom bank merger or 
reorganization) falls within the prob-
able failure or emergency provisions of 
section 18(c)(6) of the FDI Act, or the 
resultant bank does not meet the min-
imum capital requirements of part 325. 

(2) To deny applications for deposit 
insurance, and to approve applications 
for deposit insurance where: 

(i) The applicant does not agree in 
writing to comply with any condition 
imposed by the FDIC (other than the 
standard conditions listed in 
§§ 303.0(b)(31), and 303.7(d)(4), which may 
be imposed without the applicant’s 
written agreement), or 

(ii) The applicant depository institu-
tion is a United States branch of a for-
eign bank; and 

(3) To consider an application made 
by an insured depository institution 
pursuant to section 19 of the Act (12 
U.S.C. 1829) for participation, directly 
or indirectly, in any manner in the 
conduct of the affairs of an insured de-
pository institution or any person who 
has been convicted or is hereafter con-
victed of any criminal offense involv-
ing dishonesty or a breach of trust fol-
lowing a hearing held in accordance 
with the provisions of part 308 of this 
chapter (12 CFR part 308). 

(c) Enforcement matters. Without lim-
iting the Board of Directors’ authority, 
the Board of Directors has retained the 
authority to act upon the following en-
forcement matters: 

(1) To issue: (i) Notifications to pri-
mary regulator when the respondent 
bank’s book capital is at or above 2% 
of total assets and adjusted Tier 1 cap-
ital is at or above 2% of adjusted part 
325 total assets; 

(ii) Notices of intent to terminate in-
sured status; and 

(iii) Orders terminating insured sta-
tus, pursuant to section 8(a) of the Act 
(12 U.S.C. 1818(a)); 

(2) To issue cease-and-desist orders 
pursuant to section 8(b) of the Act (12 
U.S.C. 1818(b)) when the respondent de-
pository institution or individual does 
not consent to the issuance of such or-
ders; 

(3) To issue: (i) Temporary orders of 
suspension and prohibition pursuant to 
section 8(e) of the Act (12 U.S.C. 
1818(e)); and 

(ii) Orders of removal, suspension or 
prohibition from participation in the 
conduct of the affairs of an insured de-
pository institution pursuant to sec-
tion 8(e) of the Act (12 U.S.C. 1818(e)) 
when the individual does not consent 
to the issuance of such orders; 

(4) To issue orders of suspension or 
prohibition to an indicted director, of-
ficer or person participating in the con-
duct of the affairs of an insured deposi-
tory institution and orders of removal 
or prohibition to a convicted director, 
officer or person participating in the 
conduct of the affairs of an insured de-
pository institution pursuant to sec-
tion 8(g) of the Act (12 U.S.C. 1818(g)) 
when such director, officer or person 
does not consent to the suspension or 
removal; 

(5) To issue final orders to pay civil 
money penalties where respondents do 
not consent to the assessment of civil 
money penalties and hearings have 
been held; 

(6) To deny requests for modifica-
tions or terminations of orders issued 
pursuant to section 8(g) of the Act (12 
U.S.C. 1818(g)); and 

(7) To grant or deny requests for rein-
statement to office, whether or not an 
informal hearing has been requested, 
pursuant to § 308.203 of this chapter. 
[54 FR 53570, Dec. 29, 1989, as amended at 56 
FR 23011, May 20, 1991; 58 FR 8219, Feb. 12, 
1993; 59 FR 52667, Oct. 19, 1994] 

§ 303.11 Confirmation, limitations, re-
scissions and special cases. 

(a) Written confirmation, limitations or 
subsequent rescission. (1) The authority 
delegated in §§ 303.7, 303.8 and 303.9 of 
this part by the Board of Directors to 
the associate director, the appropriate 
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regional director or deputy regional di-
rector is subject, as to each associate 
director, regional director and deputy 
regional director, to written confirma-
tion, limitations, or subsequent rescis-
sion of any confirmation, by the Direc-
tor. Such written confirmation, limita-
tions or rescissions shall be filed with 
the Executive Secretary of the FDIC at 
its offices in Washington, DC, and at 
the office of the regional director or 
deputy regional director concerned, 
and shall be available for public inspec-
tion by interested parties. 

(2) The conditions set forth in this 
part to which the exercise of delegated 
authority is subject are procedural in 
nature only, and shall not be construed 
as standards or criteria which will be 
used in determining the merits of a 
specific application, petition, request 
or enforcement matter. 

(b) Action under delegated authority 
not mandated. (1) The Director (DOS) or 
the Director (DCA) may, in writing, re-
scind the authority of an associate di-
rector, regional director, deputy re-
gional director or regional manager to 
act on an application, request, notice 
of acquisition of control or enforce-
ment matter, and may himself act on 
the same. 

(2)(i) An associate director, regional 
director, deputy regional director or 
regional manager may, in writing, rec-
ommend that the authority to act on 
an application, request, notice of ac-
quisition of control or enforcement 
matter not be exercised by him; in such 
cases, the authority to act on such ap-
plication, request, notice of acquisition 
of control or enforcement matter may 
be exercised by the Director (DOS) or 
the Director (DCA). The Director may, 
in writing, recommend that the au-
thority to act on an application, re-
quest, notice of acquisition of control 
or enforcement matter may not be ex-
ercised by him; in such cases the Board 
of Directors will act on the application, 
request, notice of acquisition of control 
or enforcement matter. 

(ii) A regional counsel may, in writ-
ing, recommend that the authority to 
act on an application made by insured 
depository institutions pursuant to 
section 19 of the Act (12 U.S.C. 1829) or 
an enforcement matter not be exer-
cised by him; in such cases the author-

ity to act in such enforcement matters 
may be exercised by the Associate Gen-
eral Counsel for Compliance and En-
forcement. The Associate General 
Counsel for Compliance and Enforce-
ment may, in writing, recommend that 
the authority to act on an application 
pursuant to section 19 of the Act or en-
forcement matter not be exercised by 
him; in such cases, the Board of Direc-
tors will act on the application or en-
forcement matter. 

(iii) Upon determining not to act 
upon the application, request, notice of 
acquisition of control or enforcement 
matter under delegated authority, the 
regional manager, deputy regional di-
rector, regional director, associate di-
rector, or the Director (DOS) or the Di-
rector (DCA), and/or the regional coun-
sel, or the Associate General Counsel 
for Compliance and Enforcement, as 
the case may be, shall forward the ap-
plication, request, notice of acquisition 
of control or enforcement matter, to-
gether with his recommendations as to 
the disposition of such application, re-
quest, notice of acquisition of control 
or enforcement matter to the appro-
priate authority as determined by the 
rules set forth in paragraphs (b)(2) (i) 
and/or (ii) of this section. 

(c) Request for review. Any aggrieved 
party or person may request the Board 
of Directors to review any action taken 
under authority delegated in §§ 303.7, 
303.8 and 303.9 of this part. 
[54 FR 53570, Dec. 29, 1989, as amended by 59 
FR 52667, Oct. 19, 1994] 

§ 303.12 OMB control number assigned 
pursuant to the Paperwork Reduc-
tion Act. 

(a) Purpose. This section collects and 
displays the control numbers assigned 
to information collection requirements 
of this part by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1980 (44 
U.S.C. 3501 through 3520). The FDIC in-
tends that this section comply with 
section 3507(f) of the Paperwork Reduc-
tion Act (44 U.S.C. 3507(f)), which re-
quires that agencies display a current 
control number assigned by the Direc-
tor of the Office of Management and 
Budget for each agency information 
collection requirement. 

(b) Display. 
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Section of 12 CFR part 303 where identi-
fied and described 

Current OMB 
control No. 

303.1 ............................................................ 3064.0001 
303.1 ............................................................ 3064.0069 
303.2 ............................................................ 3064.0070 
303.3 ............................................................ 3064.0016 
303.4(b) ....................................................... 3064.0019 

[54 FR 53571, Dec. 29, 1989] 

§ 303.13 Applications and notices by 
savings associations. 

(a) Definitions. For the purposes of 
this section, the following definitions 
apply: 

(1) As used in paragraphs (b) and (c) 
of this section, the term activity in-
cludes acquiring or retaining any in-
vestment other than an equity invest-
ment. 

(2) Control means the power to vote, 
directly or indirectly, 25 per centum or 
more of any class of the voting stock of 
a company, the ability to control in 
any manner the election of a majority 
of a company’s directors or trustees, or 
the ability to exercise a controlling in-
fluence over the management and poli-
cies of a company. 

(3) Corporate debt securities not of in-
vestment grade refers to any corporate 
debt security that when acquired was 
not rated among the four highest rat-
ing categories by at least one nation-
ally recognized statistical rating orga-
nization. The term shall not include 
any obligation issued or guaranteed by 
a corporation that may be held by a 
federal savings association without 
limitation as to percentage of assets 
under subparagraphs (D), (E), or (F) of 
section 5(c)(1) of the Home Owners’ 
Loan Act (12 U.S.C. 1464(c)(1)). 

(4) Equity investment means any eq-
uity security as defined herein; any 
partnership interest; any equity inter-
est in real estate as defined herein; and 
any transaction which in substance 
falls into any of these categories, even 
though it may be structured as some 
other form of business transaction. 

(5) Equity interest in real estate means 
any form of direct or indirect owner-
ship of any interest in real property 
(whether in the form of an equity in-
terest, partnership, joint venture or 
other form) which is accounted for as 
an investment in real estate or real es-
tate joint ventures under generally ac-
cepted accounting principles or is oth-

erwise determined to be an investment 
in a real estate venture under Federal 
Financial Institutions Examination 
Council instructions for the prepara-
tion of reports of condition. The term 
equity interest in real estate shall not in-
clude: 

(i) An interest in real property that 
is primarily used or intended to be used 
for future expansion by a savings asso-
ciation, its subsidiaries, or its affili-
ates as offices or related facilities for 
the conduct of its business; 

(ii) An interest in real property that 
is acquired in satisfaction of a debt 
previously contracted in good faith, ac-
quired by way of deed in lieu of fore-
closure, or acquired in sales under 
judgments, decrees, or mortgages held 
by a savings association, provided that 
the property is not intended to be held 
for real estate investment purposes but 
is expected to be disposed of in a time-
ly fashion as permitted by applicable 
law; and 

(iii) Interests in real property that 
are primarily in the nature of chari-
table contributions to community de-
velopment. 

(6) Equity security means any stock, 
(other than adjustable rate preferred 
stock and money market (auction rate) 
preferred stock) certificate of interest 
or participation in any profit-sharing 
agreement, collateral-trust certificate, 
preorganization certificate or subscrip-
tion, transferable share, investment 
contract, or voting-trust certificate; 
any security immediately convertible 
at the option of the holder without 
payment of substantial additional con-
sideration into such a security; any se-
curity carrying any warrant or right to 
subscribe to or purchase any such secu-
rity; and any certificate of interest or 
participation in, temporary or interim 
certificate for, or receipt for any of the 
foregoing. The term equity security does 
not include any of the foregoing if it is 
acquired through foreclosure or settle-
ment in lieu of foreclosure. 

(7) Qualified affiliate means, in the 
case of a stock savings association, an 
affiliate other than a subsidiary or an 
insured depository institution; and, in 
the case of a mutual savings associa-
tion, a subsidiary other than an in-
sured depository institution, so long as 
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all of the savings association’s invest-
ments in, and extensions of credit to, 
the subsidiary are deducted from the 
savings association’s capital. 

(8) The term service corporation means 
any corporation the capital stock of 
which is available for purchase only by 
savings associations. 

(9) A significant risk is understood to 
be present whenever there is a high 
probability that any insurance fund ad-
ministered by the FDIC may suffer a 
loss. 

(10) Subsidiary means any corpora-
tion, partnership, business trust, asso-
ciation, joint venture, pool, syndicate 
or other similar business organization 
directly or indirectly controlled by a 
savings association. For the purposes 
of § 303.13(f), the term does not include 
an insured depository institution as that 
term is defined in section 3(c)(2) of the 
Federal Deposit Insurance Act, (FDI 
Act, 12 U.S.C. 1813(c)(2)). 

(b) Engaging other than as agent on be-
half of customers in activities not permis-
sible for Federal savings associations—(1) 
After January 1, 1990, no state savings 
association may directly engage, other 
than as agent on behalf of its cus-
tomers, in an activity that is not ex-
pressly authorized for federal savings 
associations by the Home Owners’ 
Loan Act (12 U.S.C. 1461 et seq.) or any 
other statute, regulations issued by the 
Office of Thrift Supervision (OTS), offi-
cial OTS Regulatory or Thrift Bul-
letins, or any order or interpretation 
issued in writing by OTS unless the 
state savings association obtains the 
approval of the FDIC. Any state sav-
ings association that wishes to obtain 
approval to initiate or continue such 
an activity, as well as any state sav-
ings association that wishes to make, 
or already has, nonresidential real 
property loans in an amount exceeding 
that described in section 5(c)(2)(B) of 
the HOLA (12 U.S.C. 1464(c)(2)(B)) must 
file a letter application with the DOS 
regional director for the region in 
which the state savings association’s 
principal office is located. The letter 
application should contain the fol-
lowing information: 

(i) A brief description of the activity 
and the manner in which it is (or will 
be) conducted; 

(ii) A copy, if available, of any feasi-
bility study, management plan, finan-
cial projections, business plan, or simi-
lar document concerning the conduct 
of the activity; 

(iii) An estimate of the present or ex-
pected dollar volume of the activity; 

(iv) Resolutions by the board of di-
rectors (or the board of trustees in a 
mutual association) of the savings as-
sociation authorizing the conduct of 
such activity and the filing of this sub-
mission; 

(v) A current statement of the asso-
ciation’s assets, liabilities, and capital 
on both a consolidated and a non-con-
solidated basis, respectively; 

(vi) A discussion by management of 
its analysis regarding the impact of the 
proposed activity on the association’s 
earnings, capital adequacy, and general 
condition; 

(vii) A statement by the savings asso-
ciation of whether or not it is in com-
pliance with the fully phased-in capital 
standards prescribed under section 5(t) 
of HOLA (12 U.S.C. 1464(t)), including a 
calculation of the relevant capital 
ratio; and 

(viii) A statement of the authority 
the savings association is relying upon 
for the conduct of the activity in the 
amount set forth in the letter applica-
tion. 

The regional director may request that 
the state savings association provide 
such other information as the director 
deems appropriate. Approval will not 
be granted if it is determined by the 
FDIC that engaging in the activity 
poses a significant risk to the affected 
deposit insurance fund. Furthermore, 
no savings association will be granted 
approval unless it is in compliance 
with the fully phased-in capital stand-
ards prescribed in section 5(t) of HOLA. 
Consequently, no application to engage 
in an activity after January 1, 1990 
should be filed if a state association is 
not in compliance with the fully 
phased-in capital requirements. 

(2) Paragraph (b)(1) of this section 
shall not be read to require the divesti-
ture by a state savings association of 
any asset (including a nonresidential 
real estate loan) it had on its books 
prior to August 9, 1989 despite the fact 
that such asset may be held in connec-
tion with the conduct of an activity for 
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which the state savings association 
must obtain the FDIC’s approval under 
§ 303.13(b)(1). A notice describing the ac-
tivities and those assets is nevertheless 
required by this section. 

(c) Engaging other than as agent on be-
half of customers in activities authorized 
for Federal savings associations but to an 
extent not so authorized—(1) Activities 
conducted as of December 29, 1989. (i) 
Any state savings association which as 
of December 29, 1989 is directly engag-
ing, other than as agent on behalf of its 
customers, in an activity expressly au-
thorized to all federal savings associa-
tions by statute or regulation adoped 
by OTS, or an official OTS Regulatory 
or Thrift Bulletin interpreting such 
statutes or regulations, in an amount 
in excess of that permitted to federal 
savings associations and intends to 
continue to do so after January 1, 1990, 
must file a notice, return receipt re-
quested, with the DOS regional direc-
tor for the region in which the state 
savings association’s principal office is 
located. The notice must contain the 
same information that is required to be 
included in a letter application filed 
pursuant to § 303.13(b)(1). The regional 
director may request such other infor-
mation as the regional director deems 
appropriate. The notice must be re-
ceived by the regional director no later 
than January 29, 1990. 

(ii) A state savings association which 
is, and continues to be, in compliance 
with the fully phased-in capital stand-
ards prescribed under section 5(t) of 
HOLA and which has filed notice with 
the FDIC pursuant to paragraph 
(c)(1)(i) of this section may continue 
the activities that are the subject of 
the 30-day notice in the amount set 
forth in the notice unless the FDIC no-
tifies the state savings association to 
the contrary. No state savings associa-
tion will be permitted to continue the 
activities at the level described in a 
notice filed pursuant to this section if 
it is determined that to do so poses a 
significant risk to the affected deposit 
insurance fund. A state savings asso-
ciation which is not in compliance with 
the fully phased-in capital standards as 
of December 29, 1989 must decrease the 
level of the activity to that allowed to 
a federal savings association in order 

for continuation of the activity to be 
permissible. 

(iii) Paragraph (c)(1) of this section 
shall not be read to require the divesti-
ture by a state savings association of 
any asset it had on its books before Au-
gust 9, 1989. A notice describing those 
assets is nevertheless required by this 
section if the assets are held in connec-
tion with the conduct of an activity in 
an amount that triggers notice under 
§ 303.13(c)(1)(i). 

(2) Initiation of activities after Decem-
ber 29, 1989. Any state savings associa-
tion that intends to initiate activities 
of a type and in an amount described in 
paragraph (c)(1)(i) of this section must 
file a notice, return receipt requested, 
with the (DOS) regional director for 
the region in which the state savings 
association’s principal office is located 
at least 60 days prior to the initiation 
of the level of the activity described in 
the notice. The notice must contain 
the same information required by 
§ 303.13(b)(1). The regional director may 
request such other information as the 
regional director deems appropriate. A 
state savings association that files a 
60-day notice may initiate the level of 
activity as described in its notice 60 
days after the FDIC accepts the notice 
as complete, or 60 days after the FDIC 
accepts as complete the additional in-
formation, if any, that has been re-
quested provided that the association is 
in compliance with the fully phased-in 
capital standards prescribed in section 
5(t) of HOLA and provided that the 
FDIC does not, prior to that date, pose 
an objection to the association doing 
so. A state savings association may 
inititate the level of activity described 
in its notice prior to the expiration of 
the 60-day period if so notified. The 
continued conduct of the activities as 
described in the notice is conditioned 
upon the association’s continued com-
pliance with the fully phased-in capital 
standards and the FDIC’s continued 
non-objection to those activities. 

The 60-day period may be extended 
upon notice to the state savings asso-
ciation if the notice as received is in-
complete or the notice raises issues 
that require additional information or 
time for analysis. If the 60-day period 
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is extended, the state savings associa-
tion may begin the conduct of the ac-
tivities only upon receipt of written 
notification to that effect. No state 
savings association will be permitted 
to initiate activities subject to this 
paragraph if it is determined that to do 
so would pose a significant risk to the 
affected deposit insurance fund. 

(d) Equity investments—(1) General. No 
state savings association may directly 
acquire or retain any equity invest-
ment after August 9, 1989 of a type or 
in an amount that is not expressly au-
thorized for federal savings associa-
tions by HOLA, regulations issued by 
OTS, official OTS Regulatory or Thrift 
Bulletins, or any order or interpreta-
tion issued in writing by OTS. Any 
state savings association which, as of 
August 9, 1989, had one or more such 
equity investments must file an appli-
cation, return receipt requested, with 
the DOS regional director for the re-
gion in which the state savings associa-
tion’s principal office is located no 
later than 30 days from December 29, 
1989. The application shall: 

(i) Describe the obligor, type, 
amount, and book and market values 
of the equity investment; 

(ii) Set forth the association’s plans 
to comply with the requirements of 
section 28(c) of the FDI Act to divest 
the investment as quickly as prudently 
possible, but in any event not later 
than July 1, 1994; 

(iii) Describe the anticipated gain or 
loss (anticipated or realized) from the 
sale of the investment and the impact 
thereof on the association’s capital (in-
cluding capital ratios before and after 
their sale); 

(iv) Include a copy of a resolution by 
the board of directors, or board of 
trustees in the case of a mutual asso-
ciation, authorizing the filing of this 
submission; and 

(v) Request the FDIC’s permission to 
accomplish divestiture in accordance 
with said plans. 

The regional director may request such 
additional information as the regional 
director deems appropriate. Upon re-
view of the application and such addi-
tional information as requested, and at 
any time during the divestiture period 
thereafter, the FDIC may impose such 
conditions and requirements as it 

deems appropriate in its sole discretion 
with regard to the divestiture of the 
equity investment, including requiring 
completion of divestiture in advance of 
July 1, 1994. 

(2) Service corporations—(i) General. 
Section 303.13(d)(1) notwithstanding, a 
state savings association may acquire 
or retain an equity investment in a 
service corporation, provided that the 
service corporation’s activities are lim-
ited solely to those expressly author-
ized by HOLA or any other statute, 
regulations issued by OTS, official OTS 
Regulatory or Thrift Bulletins, or any 
order or interpretation issued in writ-
ing by OTS for all service corporations 
owned by federal savings associations 
and provided that the investment in 
such service corporation does not ex-
ceed that permissible for a federal sav-
ings association pursuant to statute or 
regulation of OTS. If either of these 
two conditions does not exist, the state 
association must file a letter applica-
tion under paragraph (d)(2)(ii) of this 
section with the DOS regional director 
for the region in which the state sav-
ings association’s principal office is lo-
cated requesting permission to acquire 
or retain the equity investment in the 
service corporation in question. 

(ii) Content and filing of application. 
An application requesting permission 
to retain an equity investment in a 
service corporation in which a federal 
association could not invest that was 
held as of August 9, 1989 must be filed 
with the regional office no later than 
January 29, 1990. Approval of the acqui-
sition or retention of an equity invest-
ment in a service corporation in which 
a federal association could not invest 
will not be granted if the state associa-
tion is not in compliance with the fully 
phased-in capital standards prescribed 
by section 5(t) of HOLA. Consequently, 
no application to acquire or retain an 
equity investment in such a service 
corporation should be filed if a state 
association is not in compliance with 
these capital requirements. In addi-
tion, approval of the retention or ac-
quisition of such investments will not 
be granted if the acquisition or reten-
tion is determined to pose a significant 
risk to the affected deposit insurance 
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fund. If an application to retain an in-
vestment is denied, the state associa-
tion must file a divestiture plan with 
the regional director requesting the 
FDIC’s permission to accomplish dives-
titure in accordance with said plan. 

The letter application required hereby 
should contain the information re-
quired by § 303.13(b)(1), as it relates 
both to the service corporation and to 
its parent state savings association. In 
addition, the application should con-
tain: A listing of the officers (con-
templated officers) of the service cor-
poration, a listing of any other share-
holders of the service corporation (ex-
isting or prospective) and their respec-
tive holdings, and a listing of the loca-
tions (expected locations) of all of the 
offices of the service corporation. The 
regional director may request such 
other information as the regional di-
rector deems appropriate. 

(e) Corporate debt securities not of in-
vestment grade. Notwithstanding any-
thing to the contrary in § 303.13, no 
state or federal savings association 
may, directly or through a subsidiary 
(other than a subsidiary that is a quali-
fied affiliate), acquire or retain after 
August 9, 1989 any corporate debt secu-
rity that is not of investment grade. 
Any state or federal savings associa-
tion which, as of August 9, 1989, held 
corporate debt securities not of invest-
ment grade must divest those securi-
ties as quickly as can prudently be 
done, but in no event later than July 1, 
1994. Any state or federal savings asso-
ciation that must divest corporate debt 
securities shall file an application with 
the DOS regional director for the re-
gion in which the state or Federal sav-
ings association’s principal office is lo-
cated not later than 30 days from De-
cember 29, 1990. The application shall: 

(1) Describe the obligor, type, 
amount, and book and market values 
of the corporate debt securities; 

(2) Set forth the state or federal asso-
ciation’s plans to comply with the re-
quirements of section 28(d) of the FDI 
Act to divest the securities as quickly 
as prudently possible, but in any event 
not later than July 1, 1994; 

(3) Describe the gain or loss (antici-
pated or realized) from the sale of the 
securities and the impact thereof on 
the association’s capital (including 

capital ratios before and after the 
sale); 

(4) Include a copy of the resolution 
by the board of directors, or the board 
of trustees in the case of a mutual as-
sociation, authorizing the filing of this 
submission; and 

(5) Request the FDIC’s permission to 
accomplish divestiture in accordance 
with said plans. 

The regional director may request such 
additional information as the regional 
director deems appropriate. Upon re-
view of the application and such addi-
tional information as requested, and at 
any time during the divestiture period 
thereafter, the FDIC may impose such 
conditions and requirements as it 
deems appropriate in its sole discretion 
with regard to the divestiture of the 
debt securities, including requiring 
completion of divestiture in advance of 
July 1, 1994. 

(f) Notice of acquisition or establishment 
of a subsidiary or the conduct of new ac-
tivities through a subsidiary. (1) No in-
sured savings association may estab-
lish or acquire a subsidiary, or conduct 
any new activity through a subsidiary, 
without providing the DOS regional di-
rector for the region in which the in-
sured savings association’s principal 
office is located prior notice of the as-
sociation’s intent to do so. Notice must 
be sent return receipt requested and be 
received by the regional director at 
least 30 days prior to the establishment 
or acquisition of the subsidiary or the 
commencement of the new activity. 
The notice shall contain the same in-
formation required to be in a letter ap-
plication filed pursuant to § 303.13(b)(1) 
plus the following: 

(i) A description of how the activities 
of the subsidiary will be funded; 

(ii) The amount of the insured sav-
ings association’s investment in the 
subsidiary and the form of the invest-
ment; 

(iii) The percentage ownership the in-
sured savings association will have in 
the subsidiary; 

(iv) A listing of the other owners of 
the subsidiary if any; and 

(v) In the case of the acquisition of 
an existing concern, the terms and con-
ditions of the acquisition including an 
appraisal, assessment of value, or other 
substantiation of the purchase price 
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and operating statements for the pre-
vious three years (if applicable). 

If the insured savings association’s fil-
ing with the OTS under section 18(m)(1) 
of the FDI Act contains all of the infor-
mation required, that filing may be 
submitted to the FDIC in satisfaction 
of this provision. In any case, the re-
gional director may request such addi-
tional information as the regional di-
rector deems appropriate. In all such 
cases, the 30-day period will not begin 
to run until the response to the request 
for additional information is complete. 

(2) Any Federal savings bank that 
was chartered prior to October 15, 1982 
as a savings bank under state law, and 
any savings association that acquired 
its principal assets from such an insti-
tution, is not required to file prior no-
tice in accordance with paragraph (f)(1) 
of this section. 

(3) Any insured savings association 
that had one or more subsidiaries prior 
to August 9, 1989 must file a notice 
with the DOS regional director for the 
region in which the insured savings as-
sociation’s principal office is located 
within 30 days from December 29, 1989. 
The notice should set forth the name, 
location, and type of activity con-
ducted by the subsidiary and the 
amount of the insured savings associa-
tion’s investment in the subsidiary. 

(4) Section 303.13(f)(1) notwith-
standing, an insured savings 
assocaition may establish or acquire 
one or more subsidiaries whose sole 
purpose is to hold interests in real 
property acquired by the savings asso-
ciation that fit the description in 
§ 303.13(a)(5)(ii) provided that the sav-
ings association files a written notice, 
return receipt requested, with the DOS 
regional director for the region in 
which the savings association’s prin-
cipal office is located indicating that 
the association intends to establish or 
acquire one or more subsidiaries that 
will be engaged solely in the disposi-
tion of such property. Notice must be 
received by the regional director at 
least 30 days prior to the establishment 
or acquisition of any such subsidiary. 
An association that has filed a notice 
pursuant to this paragraph may there-
after establish or acquire additional 
such subsidiaries provided that each 
time within 14 days after doing so the 

association notifies the regional direc-
tor in writing. The notice shall identify 
the savings association, give the date 
of the initial notice, identify the new 
subsidiary, and state the value of the 
property at the time it was transferred 
to the subsidiary. 

(g) Notice by Federal savings associa-
tions conducting grandfathered activities. 
Any federal savings association author-
ized by section 5(i)(4) of HOLA (12 
U.S.C. 1464(i)(4)) to make any invest-
ment or engage in any activity not 
otherwise generally authorized to fed-
eral savings association by section 5 of 
HOLA must file a notice with the DOS 
regional director for the region in 
which the federal savings association’s 
principal office is located within 30 
days after December 29, 1989 or within 
30 days after the date the federal sav-
ings association is first able to rely 
upon section 5(i)(4) of HOLA as a result 
of the acquisition of an association 
that is covered by such section. The 
notice should briefly describe the ac-
tivity or investment. 

(h) Delegations. The authority to act 
on applications and notices filed pursu-
ant to § 303.13, and to make any and all 
determinations called for in regard to 
the same, is delegated to the Director 
(DOS), and where confirmed in writing 
by the director, to an associate direc-
tor, or to the regional director or dep-
uty regional director. 
(Approved by the Office of Management and 
Budget under control number 3064–0104) 
[54 FR 53548, Dec. 29, 1989, as amended at 55 
FR 38042, Sept. 17, 1990; 58 FR 64458, Dec. 8, 
1993; 59 FR 52667, Oct. 19, 1994] 

§ 303.14 Change in senior executive of-
ficer or board of directors. 

(a) Definitions. For the purposes of 
this section: 

(1) The term individual means any 
natural person, as well as any other en-
tity and/or its employees substituted 
for such natural person. 

(2) The term insured nonmember bank 
means any bank, including any foreign 
bank having an insured branch the de-
posits of which are insured in accord-
ance with the provisions of the Federal 
Deposit Insurance Act, which is not a 
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member of the Federal Reserve Sys-
tem. The term does not include any in-
stitution chartered by the Comptroller 
of the Currency, any branch licensed 
by the Comptroller of the Currency, 
any District bank, or any federal sav-
ings bank. 

(3) The term senior executive officer 
means any individual who exercises 
significant influence over, or partici-
pates in, major policymaking decisions 
of an insured nonmember bank, with-
out regard to title, salary, or com-
pensation. The term includes, but is 
not limited to, the following positions: 
president, chief executive officer, chief 
managing official (in an insured state 
branch of a foreign bank), chief oper-
ating officer, chief financial officer, 
chief lending officer, or chief invest-
ment officer. The term also includes 
employees of entities retained by an in-
sured nonmember bank to perform 
such functions in the insured non-
member bank, when such firm is hired 
in lieu of directly hiring the individ-
uals. 

(4) The term troubled condition means 
any insured nonmember bank that: 

(i) Has been assigned a composite rat-
ing by the FDIC of 4 or 5 under the Uni-
form Financial Institutions Rating 
System, or, in the case of an insured 
state-licensed branch of a foreign bank 
(State branch), an equivalent rating; 

(ii) Is subject to a proceeding initi-
ated by the FDIC for termination or 
suspension of deposit insurance; 

(iii) Is subject to a written agreement 
which requires action to improve or 
maintain the safety and soundness of 
the institution and which is issued by 
either the FDIC or by the appropriate 
state banking authority, a cease and 
desist order issued by either the FDIC 
or the appropriate state banking au-
thority, a cease and desist order or pro-
ceeding initiated by either the FDIC or 
the appropriate state banking author-
ity, or a capital directive issued by ei-
ther the FDIC or the appropriate state 
banking authority; or 

(iv) Is informed in writing by the 
DOS regional director of the region in 
which the institution is located (appro-
priate regional director) or his or her 
designee, based on a visitation, exam-
ination, or report of condition, that it 
has been designated a troubled institu-
tion for the purposes of § 303.14. 

(b) Prior Notice Requirement. An in-
sured nonmember bank shall give the 
FDIC written notice at least 30 days 
prior to the effective date of any addi-
tion or replacement of a member of the 
board of directors (or a member of the 
board of trustees in an insured non-
member bank held in a mutual form of 
ownership) or the employment or 
change in responsibilities of any indi-
vidual to a position as a senior execu-
tive officer if: 

(1) The bank has been chartered or 
the insured state branch has been li-
censed less than two years; 

(2) Within the two years preceding 
the proposed addition or employment; 

(i) The insured nonmember bank or 
any of its parents has undergone a 
change in control which required a no-
tice under section 7(j) of the Federal 
Deposit Insurance Act or regulations 
issued pursuant to that statute; or 

(ii) The insured nonmember bank has 
undergone a transaction subject to sec-
tion 3 of the Bank Holding Company 
Act or section 10 of the Home Owners 
Loan Act or regulations issued pursu-
ant to either of those statutes; 

(3) The insured nonmember bank is 
not in compliance with the minimum 
capital requirements applicable to it 
and which are imposed by 12 CFR part 
325 or by other regulatory action of the 
FDIC or the appropriate state banking 
authority; or 

(4) The insured nonmember bank is 
otherwise in a troubled condition. 

In the case of the addition of a member 
of the board of directors or a change in 
senior executive officer in a foreign 
bank having an insured State branch, 
the notice requirement shall not apply 
to such additions and changes in the 
foreign bank parent, but only to 
changes in senior executive officers in 
the State branch. The notice require-
ment also does not apply in the case of 
an advisory director who is not elected 
by the shareholders of the bank or any 
of its parents, who is not authorized to 
vote on matters before the board of di-
rectors, and who provides solely gen-
eral policy advice to the board of direc-
tors. 

(c) Procedures for notice of proposed 
change in Director or Senior Executive 
Officer—(1) Filing and acceptance. No-
tices shall be filed with the appropriate 
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regional director and shall contain in-
formation pertaining to the com-
petence, experience, character, or in-
tegrity of the individual with respect 
to whom the notice is submitted, as 
prescribed in the designated FDIC 
form, subject to the authority of the 
regional director or his or her designee 
to require additional information. 
Each individual on whose behalf the 
notice is filed must attest to the valid-
ity of the information filed which per-
tains to that individual. At the option 
of the individual, the information may 
be forwarded to the regional director 
by the individual; however, in such 
cases, the insured nonmember bank 
must file a notice to that effect. The 
30-day notice period will begin to run 
on the date all required information is 
received by the appropriate regional di-
rector. The bank submitting the notice 
shall be notified of the date on which 
all such required information is re-
ceived and the notice is accepted for 
processing. 

(2) Waiver of prior notice requirement— 
(i) Procedure for obtaining. Parties may 
petition the appropriate regional direc-
tor for a waiver of the prior notice re-
quired under this section. Waiver may 
be granted if it is found that delay 
could harm the bank or the public in-
terest. Any waiver shall not affect the 
authority of the FDIC to issue a notice 
of disapproval within 30 days of the 
waiver. 

(ii) Election of directors. In the case of 
the election of a new member of the 
board of directors at a meeting of the 
shareholders of an insured nonmember 
bank, such waiver is hereby granted, 
but a completed notice must be filed 
with the appropriate regional director 
within 48 hours of the election. 

(3) Notice of intent not to disapprove. A 
proposed director or senior executive 
officer may begin service before the ex-
piration of the 30-day period if the 
FDIC notifies the bank and the indi-
vidual in writing of the FDIC’s inten-
tion not to disapprove the proposed ad-
dition or employment. 

(4) Commencement of service. A pro-
posed senior executive officer or direc-
tor may begin service upon the expira-
tion of the 30-day period following ac-
ceptance of a complete notice, unless 

the FDIC issues a notice of disapproval 
before the end of the 30-day period. 

(d) Notice of disapproval. The FDIC 
may disapprove the individual’s serv-
ing as a director or senior executive of-
ficer if it finds that the competence, 
experience, character, or integrity of 
the individual with respect to whom a 
notice under this section is submitted 
indicates that it would not be in the 
best interests of the depositors of the 
bank or in the best interests of the 
public to permit the individual to be 
employed by, or associated with, the 
bank. The notice of disapproval will ad-
vise the parties of their rights of ap-
peal. 

(e) Delegations. The authority to issue 
notices of disapproval or notices of in-
tent not to disapprove under this sec-
tion; to grant waivers of the prior no-
tice requirement; to determine the in-
formational adequacy of a notice; to 
designate an insured nonmember bank 
as a troubled institution; and to deter-
mine when the 30-day period begins to 
run is delegated to the Director (DOS), 
and where confirmed in writing by the 
director, to an associate director, or to 
the regional director or deputy re-
gional director. 
[54 FR 53042, Dec. 27, 1989 as amended by 59 
FR 52667, Oct. 19, 1994] 

§ 303.15 Mutual-to-stock conversions of 
mutually owned state-chartered 
savings banks. 

(a) Prior notice requirement. In addi-
tion to complying with the substantive 
requirements in § 333.4 of this chapter, 
an insured state-chartered mutually 
owned savings bank that proposes to 
convert from mutual to stock form 
shall file with the FDIC a notice of in-
tent to convert to stock form and cop-
ies of all documents filed with state 
and federal banking and/or securities 
regulators in connection with the pro-
posed conversion. An institution that 
is in the process of converting to stock 
form that has filed a proposed stock 
conversion application with the appli-
cable state and federal regulators (or 
otherwise has initiated a stock conver-
sion) prior to the effective date of this 
section shall file the required mate-
rials with the FDIC as soon as prac-
ticable. An insured mutual savings 
bank chartered by a state that does not 
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require the filing of application mate-
rials to convert from mutual to stock 
form that proposes to convert to the 
stock form shall notify the FDIC of the 
proposed conversion and provide the 
materials requested by the FDIC. 

(b) Content and filing of notice—(1) 
Content of notice. The notice required to 
be filed under paragraph (a) of this sec-
tion shall provide a description of the 
proposed conversion and include a copy 
of all notices or applications con-
cerning the proposed conversion, in-
cluding all attachments or appendices 
thereto, that have been filed with any 
state and federal banking and/or secu-
rities regulators. Copies of all agree-
ments entered into as part of the mu-
tual-to-stock conversion between the 
institution, its officers, directors/trust-
ees and any other institution and/or its 
successors also must be provided. 

(2) Filing of notice. Notices shall be 
filed with the regional director (DOS) 
in the region in which the institution 
seeking to convert is headquartered at 
the same time as the conversion appli-
cation materials are filed with the in-
stitution’s primary state regulator. 

(c) Review by FDIC. (1) The FDIC 
shall review the materials submitted 
by the institution seeking to convert 
from mutual to stock form. The FDIC, 
in its discretion, may request any addi-
tional information it deems necessary 
to evaluate the proposed conversion 
and the institution shall provide such 
information to the FDIC expeditiously. 
Among the factors to be reviewed by 
the FDIC are: 

(i) The use of the proceeds from the 
sale of stock, as prescribed in the busi-
ness plan; 

(ii) The adequacy of the disclosure 
materials; 

(iii) The participation of depositors 
in approving the transaction; 

(iv) The form of the proxy statement 
required for the vote of the depositors/ 
members on the conversion; 

(v) Any increased compensation and 
other remuneration (including stock 
grants, stock option rights and other 
similar benefits) to be obtained by offi-
cers and directors/trustees of the bank 
in connection with the conversion; 

(vi) The adequacy and independence 
of the appraisal of the value of the mu-
tual savings bank for purposes of deter-

mining the price of the shares of stock 
to be sold; 

(vii) The process by which the bank’s 
trustees approved the appraisal, the 
pricing of the stock and the compensa-
tion arrangements for insiders; 

(viii) The nature and apportionment 
of stock subscription rights; and 

(ix) The bank’s plans to fulfill its 
commitment to serving the conven-
ience and needs of its community. 

(2) In reviewing the materials re-
quired to be submitted under this sec-
tion, the FDIC will take into account 
the extent to which the proposed con-
version conforms with the various pro-
visions of the mutual-to-stock conver-
sion regulations of the Office of Thrift 
Supervision (12 CFR Part 563b), as cur-
rently in effect at the time the FDIC 
reviews the required materials related 
to the proposed conversion. Any non- 
conformity with those provisions will 
be closely scrutinized. Conformity with 
the OTS requirements, however, will 
not be sufficient for FDIC regulatory 
purposes if the FDIC determines that 
the proposed conversion would pose a 
risk to the institution’s safety and 
soundness, violate any law or regula-
tion or present a breach of fiduciary 
duty. 

(d) Notification of completed filing of 
materials. The FDIC shall notify the in-
stitution when all the required mate-
rials related to the proposed conversion 
have been filed with the FDIC and the 
notice is thereby complete for purposes 
of computing the time periods des-
ignated in paragraphs (e) and (g) of this 
section. 

(e) Notice of intent not to object. If the 
FDIC determines, in its discretion, 
that the proposed conversion would not 
pose a risk to the institution’s safety 
and soundness, violate any law or regu-
lation or present a breach of fiduciary 
duty, then the FDIC shall issue to the 
bank seeking to convert, within 60 days 
of receipt of a complete notice of pro-
posed conversion or within 20 days 
after the last applicable state or other 
federal regulator has acted on the pro-
posed conversion, whichever is later, a 
notice of intent not to object to the 
proposed conversion. The FDIC may, in 
its discretion, extend by written notice 
to the institution the initial 60-day pe-
riod by an additional 60 days. 
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(f) Letter of objection. If the FDIC de-
termines, in its discretion, that the 
proposed conversion poses a risk to the 
institution’s safety and soundness, vio-
lates any law or regulation or presents 
a breach of fiduciary duty, then the 
FDIC shall issue a letter to the institu-
tion stating its objection(s) to the pro-
posed conversion and advising the in-
stitution that the conversion shall not 
be consummated until such letter is re-
scinded. A copy of the letter of objec-
tion shall be furnished to the institu-
tion’s primary state regulator and any 
other state or federal banking and/or 
securities regulator involved in the 
conversion. The letter of objection 
shall advise the institution of its right 
to petition the FDIC for reconsider-
ation under § 303.6(e). Such action shall 
not, in any way, prohibit the FDIC 
from taking any other action(s) that it 
may deem necessary. 

(g) Consummation of the conversion. An 
institution may consummate the pro-
posed conversion upon either: 

(1) The receipt of a notice of intent 
not to object; or 

(2) The expiration of the 60-day pe-
riod following acceptance of a complete 
notice by the FDIC or the 20-day period 
after the last applicable state or other 
federal regulator has acted on the pro-
posed conversion, whichever is later, 
unless the FDIC issues a notice of ob-
jection before the end of that period 
and, in which case, the conversion shall 
not be consummated until such letter 
is rescinded. The FDIC may, in its dis-
cretion, extend by written notice to 
the institution the initial 60-day period 
by an additional 60 days. 
[59 FR 61245, Nov. 30, 1994] 

PART 304—FORMS, INSTRUCTIONS 
AND REPORTS 

Sec. 
304.1 Purpose and scope. 
304.2 Forms and instructions—general. 
304.3 Certified statements. 
304.4 Reports of condition and income. 
304.5 Other forms. 
304.6 [Reserved] 
304.7 Display of control numbers. 
APPENDIX A TO PART 304—LIST OF FORMS 

AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 1817, 1818, 
1819, 1820; Public Law 102–242, 105 Stat. 2251 
(12 U.S.C. 1817 note). 

SOURCE: 51 FR 36684, Oct. 15, 1986, unless 
otherwise noted. 

§ 304.1 Purpose and scope. 

This part is issued under section 552 
of title 5 of the United States Code (5 
U.S.C. 552), which requires that each 
agency shall make available to the 
public information pertaining to the 
description of forms available or the 
places at which forms may be obtained, 
and instructions as to the scope and 
content of reports and other submit-
tals. The forms mentioned in this part 
are limited to those which are not al-
ready mentioned elsewhere within the 
rules and regulations of the Federal 
Deposit Insurance Corporation. How-
ever, appendix A to this part lists 
forms required by the FDIC and identi-
fies the sections of FDIC’s regulations 
where the forms are referenced. 
[51 FR 36684, Oct. 15, 1986, as amended at 62 
FR 4896, Feb. 3, 1997] 

§ 304.2 Forms and instructions—gen-
eral. 

Necessary forms with their related 
instructions to be used in connection 
with applications, reports, and other 
submittals can be obtained from FDIC 
regional offices—Division of Super-
vision. The FDIC regional offices are 
listed in the directory of the FDIC 
Law, Regulations and Related Acts 
looseleaf service, published by the 
FDIC. A listing of FDIC forms can also 
be obtained by writing to the FDIC, Di-
vision of Supervision, 550 17th Street, 
NW, Washington, D.C. 20429. The forms 
are also available in the FDIC Public 
Information Center at 801 17th Street, 
NW, Washington, D.C. 20429. 
[62 FR 4896, Feb. 3, 1997] 

§ 304.3 Certified statements. 

The certified statements required to 
be filed by insured institutions under 
the provisions of section 7 of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1817), as amended, shall be filed in ac-
cordance with part 327 of this chapter. 
The applicable forms are Form 6420/ 
07A—Form 6420/07H which show the 
computation of the semiannual assess-
ment due to the Corporation from an 
insured depository institution. As pro-
vided for in part 327 of this chapter, the 
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forms will be furnished to insured de-
pository institutions by the Corpora-
tion twice each calendar year and the 
completed statement must be returned 
to the Corporation by each institution. 
[62 FR 4896, Feb. 3, 1997] 

§ 304.4 Reports of condition and in-
come. 

(a) Description. Forms FFIEC 031, 032, 
033, and 034, Consolidated Reports of 
Condition and Income, are quarterly 
reports for insured state nonmember 
banks (except District banks) of dif-
ferent asset sizes or with foreign of-
fices, as appropriate, that are required 
to be prepared as of the close of busi-
ness on the following report dates: 
March 31, June 30, September 30, and 
December 31. These reports are also 
known as the ‘‘Call Report.’’ The Call 
Report includes a balance sheet, an in-
come statement, and a statement of 
changes in equity capital of the report-
ing bank. Supporting schedules request 
additional detail with respect to 
charge-offs and recoveries, income 
from international operations, specific 
asset and liability accounts, off-bal-
ance sheet items, past due and non-
accrual assets, information for assess-
ment purposes, and regulatory capital. 
All assets and liabilities, including 
contingent assets and liabilities, must 
be reported in, or otherwise taken into 
account in the preparation of, the Call 
Report. Reporting banks must also 
submit annually such information on 
small business and small farm lending 
as the FDIC may need to assess the 
availability of credit to these sectors 
of the economy. Call Reports must be 
prepared in accordance with the appro-
priate instructions contained in the 
Federal Financial Institutions Exam-
ination Council booklet entitled ‘‘In-
structions—Consolidated Reports of 
Condition and Income’’. The report 
forms, the instructions for completing 
the reports, and the accompanying ma-
terials will be furnished to all insured 
state nonmember banks (except Dis-
trict banks) by, or may be obtained 
upon request from, the Call Reports 
Analysis Unit, Division of Supervision, 
FDIC, Washington, D.C. 20429. 

(b) Submission of reports. All insured 
state nonmember banks (except Dis-
trict banks) shall file their completed 

reports by the method and with the ap-
propriate collection agent for the FDIC 
as designated in the materials accom-
panying the report forms each quarter. 
Completed reports must be received no 
more than 30 calendar days after the 
report date, subject to the timely filing 
provisions set forth in the ‘‘Instruc-
tions—Consolidated Reports of Condi-
tion and Income’’ and in the materials 
accompanying the report forms each 
quarter. Any bank which has or has 
had more than one foreign office, other 
than a shell branch or an International 
Banking Facility, may take an addi-
tional 15 calendar days to submit its 
Call Reports. A bank using any of these 
additional 15 calendar days to complete 
its reports is required to submit its re-
ports electronically. 
[62 FR 4896, Feb. 3, 1997] 

§ 304.5 Other forms. 
The forms described in this section 

have been prepared for the use of 
banks. 

(a) Form 8020/05: Summary of Deposits. 
Form 8020/05 is a report on the amount 
of deposits for each authorized office of 
an insured bank with branches; unit 
banks do not report. Reports as of June 
30 of each year must be submitted no 
later than the immediately succeeding 
July 31. The report is filed with the ap-
propriate collection agent for the FDIC 
as designated in the materials accom-
panying the survey forms each year. 
The report forms and the instructions 
for completing the reports will be fur-
nished to all such banks by, or may be 
obtained upon request from the Trust 
and Survey Group, Division of Super-
vision, FDIC, 550 17th Street, NW, 
Washington, D.C. 20429. 

(b) Form 6120/06: Notification of Per-
formance of Bank Services. Form 6120/06 
may be used to satisfy the notice re-
quirement for bank service arrange-
ments that is contained in section 7 of 
the Bank Service Corporation Act (12 
U.S.C. 1867), as amended. In lieu of the 
form, a bank may satisfy the require-
ment by submitting a letter stating: 
The name of the servicer; the address 
at which the service is performed; the 
service being performed; and the date 
the service commenced. Either the 
form or the letter containing the no-
tice information must be submitted to 
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the regional director—Division of Su-
pervision of the region in which the 
bank’s main office is located within 30 
days of the making of the bank service 
contract or the performance of the 
bank service, whichever occurs first. 

(c) Form FFIEC 001: Annual Report of 
Trust Assets. This report must be filed 
by all insured state nonmember com-
mercial and savings banks operating 
trust departments or banks granted 
consent by the Corporation to exercise 
trust powers, and their trust subsidi-
aries. The report must be filed no later 
than February 15th of each year. When 
circumstances necessitate, additional 
information may be required about cer-
tain operations of the trust depart-
ment. The report must be prepared and 
submitted in accordance with the ap-
propriate instructions. The report is 
filed with the appropriate collection 
agent for the FDIC as designated in the 
report form and instructions. The re-
port forms and instructions for com-
pleting the report will be furnished 
automatically to all such banks by, or 
may be obtained upon request from the 
Trust and Survey Group, Division of 
Supervision, FDIC, 550 17th Street, NW, 
Washington, D.C. 20429. 

(d) Form FFIEC 002: Report of Assets 
and Liabilities of U.S. Branches and 
Agencies of Foreign Banks. Form FFIEC 
002 is a report in the form of a state-
ment of the assets and liabilities of 
U.S. branches and agencies of foreign 
banks together with supporting sched-
ules that request additional detail with 
respect to selected assets and liabil-
ities, off-balance sheet items, and, in 
the case of insured branches, informa-
tion for assessment purposes. All assets 
and liabilities, including contingent as-
sets and liabilities, must be reported 
in, or otherwise taken into account in 
the preparation of, this report. Insured 
branches must also submit annually 
such information on small business and 
small farm lending as the FDIC may 
need to assess the availability of credit 
to these sectors of the economy. The 
report must be prepared in accordance 
with the instructions contained in the 
instruction booklet for the report, cop-
ies of which are furnished to all U.S. 
branches and agencies of foreign banks 
by the Federal Reserve System. The 

Board of Governors of the Federal Re-
serve System collects and processes the 
report on behalf of FDIC-supervised 
branches. The report is submitted 
quarterly to the appropriate Federal 
Reserve district bank. 

(e) Form FFIEC 004: Report on Indebt-
edness of Executive Officers and Principal 
Shareholders and their Related Interests 
to Correspondent Banks. Form FFIEC 
004 is a recommended form that may be 
used by the executive officers and prin-
cipal shareholders of an insured state 
nonmember bank to report to the 
board of directors of their bank on 
their indebtedness (and that of their 
related interests) to correspondent 
banks, as required by part 349 of this 
chapter. The reports or any form con-
taining identical information must be 
submitted to the bank’s board of direc-
tors by January 31 of each year and 
cover indebtedness to correspondent 
banks during the preceding calendar 
year. Form FFIEC 004 is mailed annu-
ally by the FDIC to each insured state 
nonmember bank. 
[62 FR 4897, Feb. 3, 1997] 

§ 304.6 [Reserved] 

§ 304.7 Display of control numbers. 

The following sections of this part of 
FDIC’s regulations containing collec-
tion of information requirements are 
listed with the control numbers as-
signed by the Office of Management 
and Budget: 

Section of 12 CFR Part 304 
Currently As-
signed OMB 
Control No. 

304.3 .............................................................. 3064–0057 
304.4(a) ......................................................... 3064–0052 
304.4(b) ......................................................... 3064–0054 
304.5(a) ......................................................... 3064–0061 
304.5(b) ......................................................... 3064–0029 
304.5(c) .......................................................... 3064–0024 
304.5(d) ......................................................... 7100–0032 
304.5(e) ......................................................... 3064–0023 

APPENDIX A TO PART 304— LIST OF 
FORMS 

NOTE: See footnotes at end of table. 
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Form Title 

Section of FDICs regula-
tions (12 CFR chapter III) 

where the form is ref-
erenced 

OMB No. 

FDIC 6112/01 .................... Initial Statement of Beneficial Ownership of Equity 
Securities (Form F–7).

335.413 ............................ 3064–0030 

FDIC 6112/02 .................... Statement of Changes in Beneficial Ownership of 
Equity Securities (Form F–8).

335.414 ............................ 3064–0030 

FDIC 6120/06 .................... Notification of Bank Services ..................................... 304.5(b) ............................ 3064–0029 
FDIC 6200/05 .................... Application for Federal Deposit Insurance (Commer-

cial Banks).
303.1 ................................ 3064–0001 

FDIC 6200/06 .................... Financial Report ......................................................... (1) ..................................... 3064–0006 
FDIC 6200/07 .................... Application for Federal Deposit Insurance for Oper-

ating Noninsured Institutions.
303.1 ................................ 3064–0069 

FDIC 6200/09 .................... Application for Consent to Exercise Trust Powers .... (2) ..................................... 3064–0025 
FDIC 6220/01 .................... Application for a Merger or Other Transaction Pursu-

ant to Section 19(c) of the Federal Deposit Insur-
ance Act.

303.3 ................................ 3064–0016 

FDIC 6220/07 .................... Application for a Merger or Other Transaction Pursu-
ant to Section 18(c) of the Federal Deposit Insur-
ance Act (Phantom or Corporate Reorganization).

303.7(b)(1) and 303.3 ...... 3064–0015 

FDIC 6342/12 .................... Request for Deregistration Registered Transfer 
Agent.

341.5 ................................ 3064–0027 

FDIC 6420/07 .................... Certified Statement ..................................................... 304.3(a) ............................ 3064–0057 
FDIC 6440/12 .................... Loan/Application Register ........................................... 338.8(3) ............................ 7100–0247 
FDIC 6710/06 .................... Suspicious Activity Report .......................................... 353.1 ................................ 3064–0077 
FDIC 6710/07 .................... Application Pursuant to Section 19 of the Federal 

Deposit Insurance Act.
(4) ..................................... 3064–0018 

FDIC 6810/01 .................... Notification of Addition of a Director or Employment 
of a Senior Executive Officer.

333.2 ................................ 3064–0097 

FDIC 6822/01 .................... Notice of Acquisition of Control .................................. 303.4(b) ............................ 3064–0019 
FDIC 8020/05 .................... Summary of Deposits ................................................. 304.5(a) ............................ 3064–0061 
FFIEC 001 ......................... Annual Report of Trust Assets ................................... 304.5(c) ............................ 3064–0024 
FFIEC 002 ......................... Report of Assets and Liabilities of U.S. Branches 

and Agencies of Foreign Banks.
304.5(d) ............................ 7100–0032 

FFIEC 004 ......................... Report on Indebtedness of Executive Officers and 
Principal Shareholders and their Related Interests 
to Correspondent Banks.

304.5(e) ............................ 3064–0023 

FFIEC 009 ......................... Country Exposure Report ........................................... 351.3(b) ............................ 3064–0017 
FFIEC 009a ....................... Country Exposure Information Report ........................ 351.3 ................................ 3064–0017 
FFIEC 019 ......................... Country Exposure Report for U.S. Branches and 

Agencies of Foreign Banks.
(5) ..................................... 3064–0017 

FFIEC 030 ......................... Foreign Branch Report of Condition .......................... 347.6(b) ............................ 3064–0011 
FFIEC 031 ......................... Consolidated Reports of Condition and Income for a 

Bank with Domestic and Foreign Offices.
304.4 ................................ 3064–0052 

FFIEC 032 ......................... Consolidated Reports of Condition and Income for a 
Bank with Domestic Offices Only and Total Assets 
of $300 Million or More.

304.4 ................................ 3064–0052 

FFIEC 033 ......................... Consolidated Reports of Condition and Income for a 
Bank with Domestic Offices Only and Total Assets 
of $100 Million or More But Less Than $300 Mil-
lion.

304.4 ................................ 3064–0052 

FFIEC 034 ......................... Consolidated Reports of Condition and Income for a 
Bank with Domestic Offices Only and Total Assets 
of Less than $100 Million.

304.4 ................................ 3064–0052 

FFIEC 035 ......................... Monthly Consolidated Foreign Currency Report of 
Banks in the United States.

(6) ..................................... 1557–0156 

GFIN .................................. Notice of Government Securities Broker or Govern-
ment Securities Dealer Activities to be Filed by a 
Financial Institution Under Section 15C(a)(1)(B).

(7) ..................................... 1535–0089 

GFIN–W ............................. Notice by Financial Institutions of Termination of Ac-
tivities as a Government Securities Broker or Gov-
ernment Securities Dealer.

(7) ..................................... 7100–0224 

GFIN–4 .............................. Disclosure Form for Person Associated With a Fi-
nancial Institution Government Securities Broker 
or Dealer.

(7) ..................................... 1535–0089 

GFIN–5 .............................. Uniform Termination Notice for Person Associated 
With a Financial Institution Government Securities 
Broker or Dealer.

(7) ..................................... 1535–0089 

MSD 4 ................................ Uniform Application for Municipal Securities Principal 
or Municipal Securities Representative Associated 
With a Bank Municipal Securities Dealer.

343.3 ................................ 3064–0022 

MSD 5 ................................ Uniform Termination for Municipal Securities Prin-
cipal or Municipal Securities Representative Asso-
ciated With a Bank Municipal Securities Dealer.

343.3 ................................ 3064–0022 
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Form Title 

Section of FDICs regula-
tions (12 CFR chapter III) 

where the form is ref-
erenced 

OMB No. 

TA–1 .................................. Transfer Agent Registration and Amendment Form .. 341.6 ................................ 3064–0026 

Notes: 
1 Not referenced in 12 CFR chapter III. The report form is submitted by each individual director or officer of a proposed or op-

erating bank applying to the FDIC for federal deposit insurance as a state nonmember bank, or by a person proposing to acquire 
ownership or control of an insured state nonmember bank. 

2 The report form can be obtained from the HMDA Assistance line by telephoning (202) 452–2016. 
3 Not referenced in 12 CFR chapter III. The application form is submitted by insured state nonmember banks applying for FDIC 

consent to exercise trust powers. 
4 Not referenced in 12 CFR chapter III. The application form is submitted by FDIC-insured banks applying for FDIC consent to 

employ persons who have been convicted of crimes involving dishonesty or breach of trust. 
5 Not referenced in 12 CFR chapter III. The report form is submitted by state chartered and federally-licensed branches and 

agencies of foreign banks in the U.S. with $30 million or more in total direct claims on foreign residents. The Federal Reserve 
Board collects and processes the report on behalf of FDIC-supervised branches. The report is submitted quarterly to the appro-
priate Federal Reserve district bank. 

6 Not referenced in 12 CFR chapter III. The report form is submitted by banks (other than savings banks) and bank holding 
companies with a dollar equivalent of $100 million or more in assets, liabilities, foreign exchange contracts bought and foreign 
exchange contracts sold in any six specific foreign currencies as of the end of a month. The Office of the Comptroller of the Cur-
rency collects and processes this monthly report on behalf of insured state nonmember banks. 

7 Not referenced in 12 CFR chapter III. The report form is submitted by banks or persons associated with banks required to file 
under section 15C of the Securities and Exchange Act of 1934. 

[62 FR 4897, Feb. 3, 1997] 

PARTS 305–306 [RESERVED] 

PART 307—NOTIFICATION OF 
CHANGES OF INSURED STATUS 

AUTHORITY: Sec. 2, Pub. L. 797, 64 Stat. 879, 
880 as amended by secs. 202, 204, Pub. L. 89– 
694, 80 Stat. 1046, 1054, and sec. 6(c)(14), Pub. 
L. 95–369, 92 Stat. 618 (12 U.S.C. 1818(a), 
1818(o)); sec. 304, Pub. L. 95–630, 92 Stat. 3676 
(12 U.S.C. 1818(q); sec. 9, Pub. L. 797, 64 Stat. 
881 (12 U.S.C. 1819). 

§ 307.1 Certification of assumption of 
deposit liabilities. 

Whenever the deposit liabilities of an 
insured bank or insured branch of a 
foreign bank are assumed by another 
insured bank (whether by merger, con-
solidation, or other statutory assump-
tion, or by contract), the assuming or 
resulting bank shall certify to the 
FDIC that it has agreed to assume the 
deposit liabilities of the bank whose 
deposits were assumed. The certifi-
cation shall be made within 30 days 
after the assumption takes effect and 
shall state the date the assumption 
took effect. This certification shall be 
considered satisfactory evidence of the 
assumption. 
[48 FR 24031, May 31, 1983] 

§ 307.2 Notice to be given when de-
posit liabilities are not assumed. 

Any insured bank or insured branch 
of a foreign bank whose insured status 
is voluntarily terminated, but whose 

deposit liabilities are not assumed 
shall give notice to each of its deposi-
tors of the date of the termination of 
its insured status under the Federal 
Deposit Insurance Act. The notice to 
depositors shall be given in a form, in 
a manner and at a time approved by 
the appropriate FDIC Regional Direc-
tor. The FDIC may require the bank to 
take other steps that it considers nec-
essary for the protection of depositors. 
[48 FR 24031, May 31, 1983] 

PART 308—RULES OF PRACTICE 
AND PROCEDURE 

Subpart A—Uniform Rules of Practice and 
Procedure 

Sec. 
308.1 Scope. 
308.2 Rules of construction. 
308.3 Definitions. 
308.4 Authority of Board of Directors. 
308.5 Authority of the administrative law 

judge. 
308.6 Appearance and practice in adjudica-

tory proceedings. 
308.7 Good faith certification. 
308.8 Conflicts of interest. 
308.9 Ex parte communications. 
308.10 Filing of papers. 
308.11 Service of papers. 
308.12 Construction of time limits. 
308.13 Change of time limits. 
308.14 Witness fees and expenses. 
308.15 Opportunity for informal settlement. 
308.16 FDIC’s right to conduct examination. 
308.17 Collateral attacks on adjudicatory 

proceeding. 
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308.18 Commencement of proceeding and 
contents of notice. 

308.19 Answer. 
308.20 Amended pleadings. 
308.21 Failure to appear. 
308.22 Consolidation and severance of ac-

tions. 
308.23 Motions. 
308.24 Scope of document discovery. 
308.25 Request for document discovery from 

parties. 
308.26 Document subpoenas to nonparties. 
308.27 Deposition of witness unavailable for 

hearing. 
308.28 Interlocutory review. 
308.29 Summary disposition. 
308.30 Partial summary disposition. 
308.31 Scheduling and prehearing con-

ferences. 
308.32 Prehearing submissions. 
308.33 Public hearings. 
308.34 Hearing subpoenas. 
308.35 Conduct of hearings. 
308.36 Evidence. 
308.37 Post-hearing filings. 
308.38 Recommended decision and filing of 

record. 
308.39 Exceptions to recommended decision. 
308.40 Review by Board of Directors. 
308.41 Stays pending judicial review. 

Subpart B—General Rules of Procedure 

308.101 Scope of Local Rules. 
308.102 Authority of Board of Directors and 

Executive Secretary. 
308.103 Appointment of administrative law 

judge. 
308.104 Filings with the Board of Directors. 
308.105 Custodian of the record. 
308.106 Written testimony in lieu of oral 

hearing. 
308.107 Document discovery. 

Subpart C—Rules of Practice Before the 
FDIC and Standards of Conduct 

308.108 Sanctions. 
308.109 Suspension and disbarment. 

Subpart D—Rules and Procedures Applica-
ble to Proceedings Relating to Dis-
approval of Acquisition of Control 

308.110 Scope. 
308.111 Grounds for disapproval. 
308.112 Notice of disapproval. 
308.113 Answer to notice of disapproval. 
308.114 Burden of proof. 

Subpart E—Rules and Procedures Applica-
ble to Proceedings Relating to Assess-
ment of Civil Penalties for Willful Viola-
tions of the Change in Bank Control 
Act 

308.115 Scope. 
308.116 Assessment of penalties. 

308.117 Effective date of, and payment 
under, an order to pay. 

308.118 Collection of penalties. 

Subpart F—Rules and Procedures Applica-
ble to Proceedings for Involuntary Ter-
mination of Insured Status 

308.119 Scope. 
308.120 Grounds for termination of insur-

ance. 
308.121 Notification to primary regulator. 
308.122 Notice of intent to terminate. 
308.123 Notice to depositors. 
308.124 Involuntary termination of insured 

status for failure to receive deposits. 
308.125 Temporary suspension of deposit in-

surance. 
308.126 Special supervisory associations. 

Subpart G—Rules and Procedures Appli-
cable to Proceedings Relating to 
Cease-and-Desist Orders 

308.127 Scope. 
308.128 Grounds for cease-and-desist orders. 
308.129 Notice to state supervisory author-

ity. 
308.130 Effective date of order and service 

on bank. 
308.131 Temporary cease-and-desist order. 

Subpart H—Rules and Procedures Applica-
ble to Proceedings Relating to Assess-
ment and Collection of Civil Money 
Penalties for Violation of Cease-and- 
Desist Orders and of Certain Federal 
Statutes, Including Call Report Pen-
alties 

308.132 Assessment of penalties. 
308.133 Effective date of, and payment 

under, an order to pay. 

Subpart I—Rules and Procedures for Impo-
sition of Sanctions Upon Municipal Se-
curities Dealers or Persons Associated 
With Them and Clearing Agencies or 
Transfer Agents 

308.134 Scope. 
308.135 Grounds for imposition of sanctions. 
308.136 Notice to and consultation with the 

Securities and Exchange Commission. 
308.137 Effective date of order imposing 

sanctions. 

Subpart J—Rules and Procedures Relating 
to Exemption Proceedings Under Sec-
tion 12(h) of the Securities Exchange 
Act of 1934 

308.138 Scope. 
308.139 Application for exemption. 
308.140 Newspaper notice. 
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308.141 Notice of hearing. 
308.142 Hearing. 
308.143 Decision of Board of Directors. 

Subpart K—Procedures Applicable to In-
vestigations Pursuant to Section 10(c) 
of the FDIA 

308.144 Scope. 
308.145 Conduct of investigation. 
308.146 Powers of person conducting inves-

tigation. 
308.147 Investigations confidential. 
308.148 Rights of witnesses. 
308.149 Service of subpoena. 
308.150 Transcripts. 

Subpart L—Procedures and Standards Ap-
plicable to a Notice of Change in Sen-
ior Executive Officer or Director Pursu-
ant to Section 32 of the FDIA 

308.151 Scope. 
308.152 Grounds for disapproval of notice. 
308.153 Procedures where notice of dis-

approval issues pursuant to § 303.14 of 
this chapter. 

308.154 Decision on review. 
308.155 Hearing. 

Subpart M—Procedures and Standards Ap-
plicable to an Application Pursuant to 
Section 19 of the FDIA 

308.156 Scope. 
308.157 Relevant considerations. 
308.158 Filing papers and effective date. 
308.159 Denial of applications. 
308.160 Hearings. 

Subpart N—Rules and Procedures Applica-
ble to Proceedings Relating to Suspen-
sion, Removal, and Prohibition Where 
a Felony Is Charged 

308.161 Scope. 
308.162 Relevant considerations. 
308.163 Notice of suspension, and orders of 

removal or prohibition. 
308.164 Hearings. 

Subpart O—Liability of Commonly 
Controlled Depository Institutions 

308.165 Scope. 
308.166 Grounds for assessment of liability. 
308.167 Notice of assessment of liability. 
308.168 Effective date of and payment under 

an order to pay. 

Subpart P—Rules and Procedures Relating 
to the Recovery of Attorney Fees and 
Other Expenses 

308.169 Scope. 
308.170 Filing, content, and service of docu-

ments. 

308.171 Responses to application. 
308.172 Eligibility of applicants. 
308.173 Prevailing party. 
308.174 Standards for awards. 
308.175 Measure of awards. 
308.176 Application for awards. 
308.177 Statement of net worth. 
308.178 Statement of fees and expenses. 
308.179 Settlement negotiations. 
308.180 Further proceedings. 
308.181 Recommended decision. 
308.182 Board of Directors action. 
308.183 Payment of awards. 

Subpart Q—Issuance and Review of Or-
ders Pursuant to the Prompt Corrective 
Action Provisions of the Federal De-
posit Insurance Act 

308.200 Scope. 
308.201 Directives to take prompt corrective 

action. 
308.202 Procedures for reclassifying a bank 

based on criteria other than capital. 
308.203 Order to dismiss a director or senior 

executive officer. 
308.204 Enforcement of directives. 

Subpart R—Submission and Review of 
Safety and Soundness Compliance 
Plans and Issuance of Orders To Cor-
rect Safety and Soundness Defi-
ciencies 

308.300 Scope. 
308.301 Purpose. 
308.302 Determination and notification of 

failure to meet a safety and soundness 
standard and request for compliance 
plan. 

308.303 Filing of safety and soundness com-
pliance plan. 

308.304 Issuance of orders to correct defi-
ciencies and to take or refrain from tak-
ing other actions. 

308.305 Enforcement of orders. 

Subpart S—Applications for a Stay or Re-
view of Actions of Bank Clearing 
Agencies 

308.400 Scope. 
308.401 Applications for stays of disciplinary 

sanctions or summary suspensions by a 
bank clearing agency. 

308.402 Applications for review of final dis-
ciplinary sanctions, denials of participa-
tion, or prohibitions or limitations of ac-
cess to services imposed by bank clearing 
agencies. 

AUTHORITY: 5 U.S.C. 504, 554–557; 12 U.S.C. 
93(b), 164, 505, 1817, 1818, 1820, 1828, 1829, 1829b, 
1831o, 1832(c), 1884(b), 1972, 3102, 3108(a), 3349, 
3909, 4717; 15 U.S.C. 78 (h) and (i), 78o–4(c), 
78o–5, 78q–1, 78s, 78u, 78u–2, 78u–3, and 78w; 28 
U.S.C. 2461 note; 31 U.S.C. 330, 5321; 42 U.S.C. 
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4012a; sec. 31001(s), Pub. L. 104–134, 110 Stat. 
1321–358. 

SOURCE: 56 FR 37975, Aug. 9, 1991, unless 
otherwise noted. 

Subpart A—Uniform Rules of 
Practice and Procedure 

§ 308.1 Scope. 
This subpart prescribes rules of prac-

tice and procedure applicable to adju-
dicatory proceedings as to which hear-
ings on the record are provided for by 
the following statutory provisions: 

(a) Cease-and-desist proceedings 
under section 8(b) of the Federal De-
posit Insurance Act (‘‘FDIA’’) (12 
U.S.C. 1818(b)); 

(b) Removal and prohibition pro-
ceedings under section 8(e) of the FDIA 
(12 U.S.C. 1818(e)); 

(c) Change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)) to determine whether 
the Federal Deposit Insurance Corpora-
tion (‘‘FDIC’’), should issue an order to 
approve or disapprove a person’s pro-
posed acquisition of an institution and/ 
or institution holding company; 

(d) Proceedings under section 
15C(c)(2) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) (15 U.S.C. 
78o–5), to impose sanctions upon any 
government securities broker or dealer 
or upon any person associated or seek-
ing to become associated with a gov-
ernment securities broker or dealer for 
which the FDIC is the appropriate reg-
ulatory agency; 

(e) Assessment of civil money pen-
alties by the FDIC against institutions, 
institution-affiliated parties, and cer-
tain other persons for which it is the 
appropriate regulatory agency for any 
violation of: 

(1) Sections 22(h) and 23 of the Fed-
eral Reserve Act (‘‘FRA’’), or any regu-
lation issued thereunder, and certain 
unsafe or unsound practices or 
breaches of fiduciary duty, pursuant to 
12 U.S.C. 1828(j); 

(2) Section 106(b) of the Bank Holding 
Company Act Amendments of 1970 
(‘‘BHCA Amendments of 1970’’), and 
certain unsafe or unsound practices or 
breaches of fiduciary duty, pursuant to 
12 U.S.C. 1972(2)(F); 

(3) Any provision of the Change in 
Bank Control Act of 1978, as amended 

(the ‘‘CBCA’’), or any regulation or 
order issued thereunder, and certain 
unsafe or unsound practices, or 
breaches of fiduciary duty, pursuant to 
12 U.S.C. 1817(j)(16); 

(4) Section 7(a)(1) of the FDIA, pursu-
ant to 12 U.S.C. 1817(a)(1); 

(5) Any provision of the International 
Lending Supervision Act of 1983 
(‘‘ILSA’’), or any rule, regulation or 
order issued thereunder, pursuant to 12 
U.S.C. 3909; 

(6) Any provision of the International 
Banking Act of 1978 (‘‘IBA’’), or any 
rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3108; 

(7) Certain provisions of the Ex-
change Act, pursuant to section 21B of 
the Exchange Act (15 U.S.C. 78u–2); 

(8) Section 1120 of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (‘‘FIRREA’’) (12 
U.S.C. 3349), or any order or regulation 
issued thereunder; 

(9) The terms of any final or tem-
porary order issued under section 8 of 
the FDIA or of any written agreement 
executed by the FDIC, the terms of any 
condition imposed in writing by the 
FDIC in connection with the grant of 
an application or request, certain un-
safe or unsound practices or breaches 
of fiduciary duty, or any law or regula-
tion not otherwise provided herein pur-
suant to 12 U.S.C. 1818(i)(2); 

(10) Any provision of law referenced 
in section 102(f) of the Flood Disaster 
Protection Act of 1973 (42 U.S.C. 
4012a(f)) or any order or regulation 
issued thereunder; and 

(11) Any provision of law referenced 
in 31 U.S.C. 5321 or any order or regula-
tion issued thereunder; 

(f) Remedial action under section 
102(g) of the Flood Disaster Protection 
Act of 1973 (42 U.S.C. 4012a(g)); and 

(g) This subpart also applies to all 
other adjudications required by statute 
to be determined on the record after 
opportunity for an agency hearing, un-
less otherwise specifically provided for 
in the Local Rules. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20347, May 6, 1996] 

§ 308.2 Rules of construction. 
For purposes of this subpart: 
(a) Any term in the singular includes 

the plural, and the plural includes the 
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singular, if such use would be appro-
priate; 

(b) Any use of a masculine, feminine, 
or neuter gender encompasses all three, 
if such use would be appropriate; 

(c) The term counsel includes a non- 
attorney representative; and 

(d) Unless the context requires other-
wise, a party’s counsel of record, if 
any, may, on behalf of that party, take 
any action required to be taken by the 
party. 

§ 308.3 Definitions. 

For purposes of this subpart, unless 
explicitly stated to the contrary: 

(a) Administrative law judge means one 
who presides at an administrative 
hearing under authority set forth at 5 
U.S.C. 556. 

(b) Adjudicatory proceeding means a 
proceeding conducted pursuant to 
these rules and leading to the formula-
tion of a final order other than a regu-
lation. 

(c) Board of Directors or Board means 
the Board of Directors of the Federal 
Deposit Insurance Corporation or its 
designee. 

(d) Decisional employee means any 
member of the Federal Deposit Insur-
ance Corporation’s or administrative 
law judge’s staff who has not engaged 
in an investigative or prosecutorial 
role in a proceeding and who may as-
sist the Board of Directors or the ad-
ministrative law judge, respectively, in 
preparing orders, recommended deci-
sions, decisions, and other documents 
under the Uniform Rules. 

(e) Designee of the Board of Directors 
means officers or officials of the Fed-
eral Deposit Insurance Corporation 
acting pursuant to authority delegated 
by the Board of Directors as provided 
in 12 CFR part 303 of this chapter or by 
specific resolution of the Board of Di-
rectors. 

(f) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the FDIC 
in an adjudicatory proceeding. 

(g) Executive Secretary means the Ex-
ecutive Secretary of the Federal De-
posit Insurance Corporation or his or 
her designee. 

(h) FDIC means the Federal Deposit 
Insurance Corporation. 

(i) Final order means an order issued 
by the FDIC with or without the con-
sent of the affected institution or the 
institution-affiliated party, that has 
become final, without regard to the 
pendency of any petition for reconsid-
eration or review. 

(j) Institution includes: 
(1) Any bank as that term is defined 

in section 3(a) of the FDIA (12 U.S.C. 
1813(a)); 

(2) Any bank holding company or any 
subsidiary (other than a bank) of a 
bank holding company as those terms 
are defined in the BHCA (12 U.S.C. 1841 
et seq.); 

(3) Any savings association as that 
term is defined in section 3(b) of the 
FDIA (12 U.S.C. 1813(b)), any savings 
and loan holding company or any sub-
sidiary thereof (other than a bank) as 
those terms are defined in section 10(a) 
of the HOLA (12 U.S.C. 1467(a)); 

(4) Any organization operating under 
section 25 of the FRA (12 U.S.C. 601 et 
seq.); 

(5) Any foreign bank or company to 
which section 8 of the IBA (12 U.S.C. 
3106), applies or any subsidiary (other 
than a bank) thereof; and 

(6) Any federal agency as that term is 
defined in section 1(b) of the IBA (12 
U.S.C. 3101(5)). 

(k) Institution-affiliated party means 
any institution-affiliated party as that 
term is defined in section 3(u) of the 
FDIA (12 U.S.C. 1813(u)). 

(l) Local Rules means those rules pro-
mulgated by the FDIC in those sub-
parts of this part other than subpart A. 

(m) Office of Financial Institution Ad-
judication (‘‘OFIA’’) means the execu-
tive body charged with overseeing the 
administration of administrative en-
forcement proceedings of the Office of 
the Comptroller of the Currency 
(‘‘OCC’’), the Board of Governors of the 
Federal Reserve Board (‘‘FRB’’), the 
FDIC, the Office of Thrift Supervision 
(‘‘OTS’’) and the National Credit Union 
Administration (‘‘NCUA’’). 

(n) Party means the FDIC and any 
person named as a party in any notice. 

(o) Person means an individual, sole 
proprietor, partnership, corporation, 
unincorporated association, trust, joint 
venture, pool, syndicate, agency or 
other entity or organization, including 
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an institution as defined in paragraph 
(j) of this section. 

(p) Respondent means any party other 
than the FDIC. 

(q) Uniform Rules means those rules 
in subpart A of this part that pertain 
to the types of formal administrative 
enforcement actions set forth at § 308.01 
and as specified in subparts B through 
P of this part. 

(r) Violation includes any action 
(alone or with another or others) for or 
toward causing, bringing about, par-
ticipating in, counseling, or aiding or 
abetting a violation. 

§ 308.4 Authority of Board of Direc-
tors. 

The Board of Directors may, at any 
time during the pendency of a pro-
ceeding, perform, direct the perform-
ance of, or waive performance of, any 
act which could be done or ordered by 
the administrative law judge. 

§ 308.5 Authority of the administrative 
law judge. 

(a) General rule. All proceedings gov-
erned by this part shall be conducted in 
accordance with the provisions of chap-
ter 5 of title 5 of the United States 
Code. The administrative law judge 
shall have all powers necessary to con-
duct a proceeding in a fair and impar-
tial manner and to avoid unnecessary 
delay. 

(b) Powers. The administrative law 
judge shall have all powers necessary 
to conduct the proceeding in accord-
ance with paragraph (a) of this section, 
including the following powers: 

(1) To administer oaths and affirma-
tions; 

(2) To issue subpoenas, subpoenas 
duces tecum, and protective orders, as 
authorized by this part, and to quash 
or modify any such subpoenas and or-
ders; 

(3) To receive relevant evidence and 
to rule upon the admission of evidence 
and offers of proof; 

(4) To take or cause depositions to be 
taken as authorized by this subpart; 

(5) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(6) To hold scheduling and/or pre- 
hearing conferences as set forth in 
§ 308.31; 

(7) To consider and rule upon all pro-
cedural and other motions appropriate 
in an adjudicatory proceeding, pro-
vided that only the Board of Directors 
shall have the power to grant any mo-
tion to dismiss the proceeding or to de-
cide any other motion that results in a 
final determination of the merits of 
the proceeding; 

(8) To prepare and present to the 
Board of Directors a recommended de-
cision as provided herein; 

(9) To recuse himself or herself by 
motion made by a party or on his or 
her own motion; 

(10) To establish time, place and 
manner limitations on the attendance 
of the public and the media for any 
public hearing; and 

(11) To do all other things necessary 
and appropriate to discharge the duties 
of a presiding officer. 

§ 308.6 Appearance and practice in ad-
judicatory proceedings. 

(a) Appearance before the FDIC or an 
administrative law judge—(1) By attor-
neys. Any member in good standing of 
the bar of the highest court of any 
state, commonwealth, possession, ter-
ritory of the United States, or the Dis-
trict of Columbia may represent others 
before the FDIC if such attorney is not 
currently suspended or debarred from 
practice before the FDIC. 

(2) By non-attorneys. An individual 
may appear on his or her own behalf; a 
member of a partnership may represent 
the partnership; a duly authorized offi-
cer, director, or employee of any gov-
ernment unit, agency, institution, cor-
poration or authority may represent 
that unit, agency, institution, corpora-
tion or authority if such officer; direc-
tor, or employee is not currently sus-
pended or debarred from practice be-
fore the FDIC. 

(3) Notice of appearance. Any indi-
vidual acting as counsel on behalf of a 
party, including the FDIC, shall file a 
notice of appearance with OFIA at or 
before the time that individual submits 
papers or otherwise appears on behalf 
of a party in the adjudicatory pro-
ceeding. The notice of appearance must 
include a written declaration that the 
individual is currently qualified as pro-
vided in paragraph (a)(1) or (a)(2) of 
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this section and is authorized to rep-
resent the particular party. By filing a 
notice of appearance on behalf of a 
party in an adjudicatory proceeding, 
the counsel agrees and represents that 
he or she is authorized to accept serv-
ice on behalf of the represented party 
and that, in the event of withdrawal 
from representation, he or she will, if 
required by the administrative law 
judge, continue to accept service until 
new counsel has filed a notice of ap-
pearance or until the represented party 
indicates that he or she will proceed on 
a pro se basis. 

(b) Sanctions. Dilatory, obstruc-
tionist, egregious, contemptuous or 
contumacious conduct at any phase of 
any adjudicatory proceeding may be 
grounds for exclusion or suspension of 
counsel from the proceeding. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20347, May 6, 1996] 

§ 308.7 Good faith certification. 

(a) General requirement. Every filing 
or submission of record following the 
issuance of a notice shall be signed by 
at least one counsel of record in his or 
her individual name and shall state 
that counsel’s address and telephone 
number. A party who acts as his or her 
own counsel shall sign his or her indi-
vidual name and state his or her ad-
dress and telephone number on every 
filing or submission of record. 

(b) Effect of signature. (1) The signa-
ture of counsel or a party shall con-
stitute a certification that: The coun-
sel or party has read the filing or sub-
mission of record; to the best of his or 
her knowledge, information, and belief 
formed after reasonable inquiry, the 
filing or submission of record is well- 
grounded in fact and is warranted by 
existing law or a good faith argument 
for the extension, modification, or re-
versal of existing law; and the filing or 
submission of record is not made for 
any improper purpose, such as to har-
ass or to cause unnecessary delay or 
needless increase in the cost of litiga-
tion. 

(2) If a filing or submission of record 
is not signed, the administrative law 
judge shall strike the filing or submis-
sion of record, unless it is signed 
promptly after the omission is called 

to the attention of the pleader or mov-
ant. 

(c) Effect of making oral motion or ar-
gument. The act of making any oral 
motion or oral argument by any coun-
sel or party constitutes a certification 
that to the best of his or her knowl-
edge, information, and belief formed 
after reasonable inquiry, his or her 
statements are well-grounded in fact 
and are warranted by existing law or a 
good faith argument for the extension, 
modification, or reversal of existing 
law, and are not made for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of litigation. 

§ 308.8 Conflicts of interest. 

(a) Conflict of interest in representa-
tion. No person shall appear as counsel 
for another person in an adjudicatory 
proceeding if it reasonably appears 
that such representation may be mate-
rially limited by that counsel’s respon-
sibilities to a third person or by the 
counsel’s own interests. The adminis-
trative law judge may take corrective 
measures at any stage of a proceeding 
to cure a conflict of interest in rep-
resentation, including the issuance of 
an order limiting the scope of represen-
tation or disqualifying an individual 
from appearing in a representative ca-
pacity for the duration of the pro-
ceeding. 

(b) Certification and waiver. If any per-
son appearing as counsel represents 
two or more parties to an adjudicatory 
proceeding or also represents a non- 
party on a matter relevant to an issue 
in the proceeding, counsel must certify 
in writing at the time of filing the no-
tice of appearance required by § 308.6(a): 

(1) That the counsel has personally 
and fully discussed the possibility of 
conflicts of interest with each such 
party and non-party; and 

(2) That each such party and non- 
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any non- 
material conflicts of interest during 
the course of the proceeding. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20347, May 6, 1996] 
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§ 308.9 Ex parte communications. 
(a) Definition—(1) Ex parte communica-

tion means any material oral or writ-
ten communication relevant to the 
merits of an adjudicatory proceeding 
that was neither on the record nor on 
reasonable prior notice to all parties 
that takes place between: 

(i) An interested person outside the 
FDIC (including such person’s counsel); 
and 

(ii) The administrative law judge 
handling that proceeding, the Board of 
Directors, or a decisional employee. 

(2) Exception. A request for status of 
the proceeding does not constitute an 
ex parte communication. 

(b) Prohibition of ex parte communica-
tions. From the time the notice is 
issued by the FDIC until the date that 
the Board of Directors issues its final 
decision pursuant to § 308.40(c): 

(1) No interested person outside the 
FDIC shall make or knowingly cause to 
be made an ex parte communication to 
any member of the Board of Directors, 
the administrative law judge, or a 
decisional employee; and 

(2) No member of the Board of Direc-
tors, no administrative law judge, or 
decisional employee shall make or 
knowingly cause to be made to any in-
terested person outside the FDIC any 
ex parte communication. 

(c) Procedure upon occurrence of ex 
parte communication. If an ex parte 
communication is received by the ad-
ministrative law judge, any member of 
the Board of Directors or other person 
identified in paragraph (a) of this sec-
tion, that person shall cause all such 
written communications (or, if the 
communication is oral, a memorandum 
stating the substance of the commu-
nication) to be placed on the record of 
the proceeding and served on all par-
ties. All other parties to the proceeding 
shall have an opportunity, within ten 
days of receipt of service of the ex 
parte communication, to file responses 
thereto and to recommend any sanc-
tions that they believe to be appro-
priate under the circumstances. The 
administrative law judge or the Board 
of Directors shall then determine 
whether any action should be taken 
concerning the ex parte communica-
tion in accordance with paragraph (d) 
of this section. 

(d) Sanctions. Any party or his or her 
counsel who makes a prohibited ex 
parte communication, or who encour-
ages or solicits another to make any 
such communication, may be subject 
to any appropriate sanction or sanc-
tions imposed by the Board of Direc-
tors or the administrative law judge in-
cluding, but not limited to, exclusion 
from the proceedings and an adverse 
ruling on the issue which is the subject 
of the prohibited communication. 

(e) Separation of functions. Except to 
the extent required for the disposition 
of ex parte matters as authorized by 
law, the administrative law judge may 
not consult a person or party on any 
matter relevant to the merits of the 
adjudication, unless on notice and op-
portunity for all parties to participate. 
An employee or agent engaged in the 
performance of investigative or pros-
ecuting functions for the FDIC in a 
case may not, in that or a factually re-
lated case, participate or advise in the 
decision, recommended decision, or 
agency review of the recommended de-
cision under § 308.40 except as witness 
or counsel in public proceedings. 
[56 FR 37975, Aug. 9, 1991, as amended at 60 
FR 24762, May 10, 1995] 

§ 308.10 Filing of papers. 

(a) Filing. Any papers required to be 
filed, excluding documents produced in 
response to a discovery request pursu-
ant to §§ 308.25 and 308.26, shall be filed 
with the OFIA, except as otherwise 
provided. 

(b) Manner of filing. Unless otherwise 
specified by the Board of Directors or 
the administrative law judge, filing 
may be accomplished by: 

(1) Personal service; 
(2) Delivering the papers to a reliable 

commercial courier service, overnight 
delivery service, or to the U.S. Post Of-
fice for Express Mail delivery; 

(3) Mailing the papers by first class, 
registered, or certified mail; or 

(4) Transmission by electronic media, 
only if expressly authorized, and upon 
any conditions specified, by the Board 
of Directors or the administrative law 
judge. All papers filed by electronic 
media shall also concurrently be filed 
in accordance with paragraph (c) of 
this section. 
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(c) Formal requirements as to papers 
filed—(1) Form. All papers filed must set 
forth the name, address, and telephone 
number of the counsel or party making 
the filing and must be accompanied by 
a certification setting forth when and 
how service has been made on all other 
parties. All papers filed must be dou-
ble-spaced and printed or typewritten 
on 81⁄2×11 inch paper, and must be clear 
and legible. 

(2) Signature. All papers must be 
dated and signed as provided in § 308.7. 

(3) Caption. All papers filed must in-
clude at the head thereof, or on a title 
page, the name of the FDIC and of the 
filing party, the title and docket num-
ber of the proceeding, and the subject 
of the particular paper. 

(4) Number of copies. Unless otherwise 
specified by the Board of Directors, or 
the administrative law judge, an origi-
nal and one copy of all documents and 
papers shall be filed, except that only 
one copy of transcripts of testimony 
and exhibits shall be filed. 

§ 308.11 Service of papers. 

(a) By the parties. Except as otherwise 
provided, a party filing papers shall 
serve a copy upon the counsel of record 
for all other parties to the proceeding 
so represented, and upon any party not 
so represented. 

(b) Method of service. Except as pro-
vided in paragraphs (c)(2) and (d) of 
this section, a serving party shall use 
one or more of the following methods 
of service: 

(1) Personal service; 
(2) Delivering the papers to a reliable 

commercial courier service, overnight 
delivery service, or to the U.S. Post Of-
fice for Express Mail delivery; 

(3) Mailing the papers by first class, 
registered, or certified mail; or 

(4) Transmission by electronic media, 
only if the parties mutually agree. Any 
papers served by electronic media shall 
also concurrently be served in accord-
ance with the requirements of 
§ 308.10(c). 

(c) By the Board of Directors. (1) All 
papers required to be served by the 
Board of Directors or the administra-
tive law judge upon a party who has 
appeared in the proceeding in accord-
ance with § 308.6, shall be served by any 

means specified in paragraph (b) of this 
section. 

(2) If a party has not appeared in the 
proceeding in accordance with § 308.6, 
the Board of Directors or the adminis-
trative law judge shall make service by 
any of the following methods: 

(i) By personal service; 
(ii) If the person to be served is an in-

dividual, by delivery to a person of 
suitable age and discretion at the phys-
ical location where the individual re-
sides or works; 

(iii) If the person to be served is a 
corporation or other association, by de-
livery to an officer, managing or gen-
eral agent, or to any other agent au-
thorized by appointment or by law to 
receive service and, if the agent is one 
authorized by statute to receive service 
and the statute so requires, by also 
mailing a copy to the party; 

(iv) By registered or certified mail 
addressed to the party’s last known ad-
dress; or 

(v) By any other method reasonably 
calculated to give actual notice. 

(d) Subpoenas. Service of a subpoena 
may be made: 

(1) By personal service; 
(2) If the person to be served is an in-

dividual, by delivery to a person of 
suitable age and discretion at the phys-
ical location where the individual re-
sides or works; 

(3) By delivery to an agent which, in 
the case of a corporation or other asso-
ciation, is delivery to an officer, man-
aging or general agent, or to any other 
agent authorized by appointment or by 
law to receive service and, if the agent 
is one authorized by statute to receive 
service and the statute so requires, by 
also mailing a copy to the party; 

(4) By registered or certified mail ad-
dressed to the person’s last known ad-
dress; or 

(5) In such other manner as is reason-
ably calculated to give actual notice. 

(e) Area of service. Service in any 
state, territory, possession of the 
United States, or the District of Co-
lumbia, on any person or company 
doing business in any state, territory, 
possession of the United States, or the 
District of Columbia, or on any person 
as otherwise provided by law, is effec-
tive without regard to the place where 
the hearing is held, provided that if 
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service is made on a foreign bank in 
connection with an action or pro-
ceeding involving one or more of its 
branches or agencies located in any 
state, territory, possession of the 
United States, or the District of Co-
lumbia, service shall be made on at 
least one branch or agency so involved. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20347, May 6, 1996] 

§ 308.12 Construction of time limits. 
(a) General rule. In computing any pe-

riod of time prescribed by this subpart, 
the date of the act or event that com-
mences the designated period of time is 
not included. The last day so computed 
is included unless it is a Saturday, 
Sunday, or Federal holiday. When the 
last day is a Saturday, Sunday, or Fed-
eral holiday, the period runs until the 
end of the next day that is not a Satur-
day, Sunday, or Federal holiday. Inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are included in the com-
putation of time. However, when the 
time period within which an act is to 
be performed is ten days or less, not in-
cluding any additional time allowed for 
in paragraph (c) of this section, inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are not included. 

(b) When papers are deemed to be filed 
or served. (1) Filing and service are 
deemed to be effective: 

(i) In the case of personal service or 
same day commercial courier delivery, 
upon actual service; 

(ii) In the case of overnight commer-
cial delivery service, U.S. Express Mail 
delivery, or first class, registered, or 
certified mail, upon deposit in or deliv-
ery to an appropriate point of collec-
tion; 

(iii) In the case of transmission by 
electronic media, as specified by the 
authority receiving the filing, in the 
case of filing, and as agreed among the 
parties, in the case of service. 

(2) The effective filing and service 
dates specified in paragraph (b) (1) of 
this section may be modified by the 
Board of Directors or administrative 
law judge in the case of filing or by 
agreement of the parties in the case of 
service. 

(c) Calculation of time for service and 
filing of responsive papers. Whenever a 
time limit is measured by a prescribed 

period from the service of any notice or 
paper, the applicable time limits are 
calculated as follows: 

(1) If service is made by first class, 
registered, or certified mail, add three 
calendar days to the prescribed period; 

(2) If service is made by express mail 
or overnight delivery service, add one 
calendar day to the prescribed period; 
or 

(3) If service is made by electronic 
media transmission, add one calendar 
day to the prescribed period, unless 
otherwise determined by the Board of 
Directors or the administrative law 
judge in the case of filing, or by agree-
ment among the parties in the case of 
service. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20348, May 6, 1996] 

§ 308.13 Change of time limits. 

Except as otherwise provided by law, 
the administrative law judge may, for 
good cause shown, extend the time lim-
its prescribed by the Uniform Rules or 
by any notice or order issued in the 
proceedings. After the referral of the 
case to the Board of Directors pursuant 
to § 308.38, the Board of Directors may 
grant extensions of the time limits for 
good cause shown. Extensions may be 
granted at the motion of a party or of 
the Board of Directors after notice and 
opportunity to respond is afforded all 
non-moving parties, or on the adminis-
trative law judge’s own motion. 

§ 308.14 Witness fees and expenses. 

Witnesses subpoenaed for testimony 
or depositions shall be paid the same 
fees for attendance and mileage as are 
paid in the United States district 
courts in proceedings in which the 
United States is a party, provided that, 
in the case of a discovery subpoena ad-
dressed to a party, no witness fees or 
mileage need be paid. Fees for wit-
nesses shall be tendered in advance by 
the party requesting the subpoena, ex-
cept that fees and mileage need not be 
tendered in advance where the FDIC is 
the party requesting the subpoena. The 
FDIC shall not be required to pay any 
fees to, or expenses of, any witness not 
subpoenaed by the FDIC. 
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§ 308.15 Opportunity for informal set-
tlement. 

Any respondent may, at any time in 
the proceeding, unilaterally submit to 
Enforcement Counsel written offers or 
proposals for settlement of a pro-
ceeding, without prejudice to the 
rights of any of the parties. No such 
offer or proposal shall be made to any 
FDIC representative other than En-
forcement Counsel. Submission of a 
written settlement offer does not pro-
vide a basis for adjourning or otherwise 
delaying all or any portion of a pro-
ceeding under this part. No settlement 
offer or proposal, or any subsequent ne-
gotiation or resolution, is admissible 
as evidence in any proceeding. 

§ 308.16 FDIC’s right to conduct exam-
ination. 

Nothing contained in this subpart 
limits in any manner the right of the 
FDIC to conduct any examination, in-
spection, or visitation of any institu-
tion or institution-affiliated party, or 
the right of the FDIC to conduct or 
continue any form of investigation au-
thorized by law. 

§ 308.17 Collateral attacks on adjudica-
tory proceeding. 

If an interlocutory appeal or collat-
eral attack is brought in any court 
concerning all or any part of an adju-
dicatory proceeding, the challenged ad-
judicatory proceeding shall continue 
without regard to the pendency of that 
court proceeding. No default or other 
failure to act as directed in the adju-
dicatory proceeding within the times 
prescribed in this subpart shall be ex-
cused based on the pendency before any 
court of any interlocutory appeal or 
collateral attack. 

§ 308.18 Commencement of proceeding 
and contents of notice. 

(a) Commencement of proceeding. (1)(i) 
Except for change-in-control pro-
ceedings under section 7(j)(4) of the 
FDIA (12 U.S.C. 1817(j)(4)), a proceeding 
governed by this subpart is commenced 
by issuance of a notice by the FDIC. 

(ii) The notice must be served by the 
Executive Secretary upon the respond-
ent and given to any other appropriate 
financial institution supervisory au-
thority where required by law. 

(iii) The notice must be filed with the 
OFIA. 

(2) Change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)) commence with the 
issuance of an order by the FDIC. 

(b) Contents of notice. The notice must 
set forth: 

(1) The legal authority for the pro-
ceeding and for the FDIC’s jurisdiction 
over the proceeding; 

(2) A statement of the matters of fact 
or law showing that the FDIC is enti-
tled to relief; 

(3) A proposed order or prayer for an 
order granting the requested relief; 

(4) The time, place, and nature of the 
hearing as required by law or regula-
tion; 

(5) The time within which to file an 
answer as required by law or regula-
tion; 

(6) The time within which to request 
a hearing as required by law or regula-
tion; and 

(7) That the answer and/or request for 
a hearing shall be filed with OFIA. 

§ 308.19 Answer. 
(a) When. Within 20 days of service of 

the notice, respondent shall file an an-
swer as designated in the notice. In a 
civil money penalty proceeding, re-
spondent shall also file a request for a 
hearing within 20 days of service of the 
notice. 

(b) Content of answer. An answer must 
specifically respond to each paragraph 
or allegation of fact contained in the 
notice and must admit, deny, or state 
that the party lacks sufficient informa-
tion to admit or deny each allegation 
of fact. A statement of lack of informa-
tion has the effect of a denial. Denials 
must fairly meet the substance of each 
allegation of fact denied; general deni-
als are not permitted. When a respond-
ent denies part of an allegation, that 
part must be denied and the remainder 
specifically admitted. Any allegation 
of fact in the notice which is not de-
nied in the answer must be deemed ad-
mitted for purposes of the proceeding. 
A respondent is not required to respond 
to the portion of a notice that con-
stitutes the prayer for relief or pro-
posed order. The answer must set forth 
affirmative defenses, if any, asserted 
by the respondent. 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



65 

Federal Deposit Insurance Corporation § 308.23 

(c) Default—(1) Effect of failure to an-
swer. Failure of a respondent to file an 
answer required by this section within 
the time provided constitutes a waiver 
of his or her right to appear and con-
test the allegations in the notice. If no 
timely answer is filed, Enforcement 
Counsel may file a motion for entry of 
an order of default. Upon a finding that 
no good cause has been shown for the 
failure to file a timely answer, the ad-
ministrative law judge shall file with 
the Board of Directors a recommended 
decision containing the findings and 
the relief sought in the notice. Any 
final order issued by the Board of Di-
rectors based upon a respondent’s fail-
ure to answer is deemed to be an order 
issued upon consent. 

(2) Effect of failure to request a hearing 
in civil money penalty proceedings. If re-
spondent fails to request a hearing as 
required by law within the time pro-
vided, the notice of assessment con-
stitutes a final and unappealable order. 

§ 308.20 Amended pleadings. 

(a) Amendments. The notice or answer 
may be amended or supplemented at 
any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the 
respondent’s answer to the original no-
tice, or within ten days after service of 
the amended notice, whichever period 
is longer, unless the Board of Directors 
or administrative law judge orders oth-
erwise for good cause. 

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing 
by express or implied consent of the 
parties, they will be treated in all re-
spects as if they had been raised in the 
notice or answer, and no formal amend-
ments are required. If evidence is ob-
jected to at the hearing on the ground 
that it is not within the issues raised 
by the notice or answer, the adminis-
trative law judge may admit the evi-
dence when admission is likely to as-
sist in adjudicating the merits of the 
action and the objecting party fails to 
satisfy the administrative law judge 
that the admission of such evidence 
would unfairly prejudice that party’s 
action or defense upon the merits. The 
administrative law judge may grant a 

continuance to enable the objecting 
party to meet such evidence. 
[61 FR 20348, May 6, 1996] 

§ 308.21 Failure to appear. 
Failure of a respondent to appear in 

person at the hearing or by a duly au-
thorized counsel constitutes a waiver 
of respondent’s right to a hearing and 
is deemed an admission of the facts as 
alleged and consent to the relief sought 
in the notice. Without further pro-
ceedings or notice to the respondent, 
the administrative law judge shall file 
with the Board of Directors a rec-
ommended decision containing the 
findings and the relief sought in the 
notice. 

§ 308.22 Consolidation and severance 
of actions. 

(a) Consolidation. (1) On the motion of 
any party, or on the administrative 
law judge’s own motion, the adminis-
trative law judge may consolidate, for 
some or all purposes, any two or more 
proceedings, if each such proceeding in-
volves or arises out of the same trans-
action, occurrence or series of trans-
actions or occurrences, or involves at 
least one common respondent or a ma-
terial common question of law or fact, 
unless such consolidation would cause 
unreasonable delay or injustice. 

(2) In the event of consolidation 
under paragraph (a)(1) of this section, 
appropriate adjustment to the pre-
hearing schedule must be made to 
avoid unnecessary expense, inconven-
ience, or delay. 

(b) Severance. The administrative law 
judge may, upon the motion of any 
party, sever the proceeding for sepa-
rate resolution of the matter as to any 
respondent only if the administrative 
law judge finds that: 

(1) Undue prejudice or injustice to 
the moving party would result from 
not severing the proceeding; and 

(2) Such undue prejudice or injustice 
would outweigh the interests of judi-
cial economy and expedition in the 
complete and final resolution of the 
proceeding. 

§ 308.23 Motions. 
(a) In writing. (1) Except as otherwise 

provided herein, an application or re-
quest for an order or ruling must be 
made by written motion. 
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(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the administrative law judge. 
Written memoranda, briefs, affidavits 
or other relevant material or docu-
ments may be filed in support of or in 
opposition to a motion. 

(b) Oral motions. A motion may be 
made orally on the record unless the 
administrative law judge directs that 
such motion be reduced to writing. 

(c) Filing of motions. Motions must be 
filed with the administrative law 
judge, except that following the filing 
of the recommended decision, motions 
must be filed with the Executive Sec-
retary for disposition by the Board of 
Directors. 

(d) Responses. (1) Except as otherwise 
provided herein, within ten days after 
service of any written motion, or with-
in such other period of time as may be 
established by the administrative law 
judge or the Executive Secretary, any 
party may file a written response to a 
motion. The administrative law judge 
shall not rule on any oral or written 
motion before each party has had an 
opportunity to file a response. 

(2) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed a consent by 
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion. 

(e) Dilatory motions. Frivolous, dila-
tory or repetitive motions are prohib-
ited. The filing of such motions may 
form the basis for sanctions. 

(f) Dispositive motions. Dispositive mo-
tions are governed by §§ 308.29 and 
308.30. 

§ 308.24 Scope of document discovery. 
(a) Limits on discovery. (1) Subject to 

the limitations set out in paragraphs 
(b), (c), and (d) of this section, a party 
to a proceeding under this subpart may 
obtain document discovery by serving 
a written request to produce docu-
ments. For purposes of a request to 
produce documents, the term ‘‘docu-
ments’’ may be defined to include 
drawings, graphs, charts, photographs, 
recordings, data stored in electronic 

form, and other data compilations from 
which information can be obtained, or 
translated, if necessary, by the parties 
through detection devices into reason-
ably usable form, as well as written 
material of all kinds. 

(2) Discovery by use of deposition is 
governed by subpart I of this part. 

(3) Discovery by use of interrog-
atories is not permitted. 

(b) Relevance. A party may obtain 
document discovery regarding any 
matter, not privileged, that has mate-
rial relevance to the merits of the 
pending action. Any request to produce 
documents that calls for irrelevant ma-
terial, that is unreasonable, oppressive, 
excessive in scope, unduly burdensome, 
or repetitive of previous requests, or 
that seeks to obtain privileged docu-
ments will be denied or modified. A re-
quest is unreasonable, oppressive, ex-
cessive in scope or unduly burdensome 
if, among other things, it fails to in-
clude justifiable limitations on the 
time period covered and the geographic 
locations to be searched, the time pro-
vided to respond in the request is inad-
equate, or the request calls for copies 
of documents to be delivered to the re-
questing party and fails to include the 
requestor’s written agreement to pay 
in advance for the copying, in accord-
ance with § 308.25. 

(c) Privileged matter. Privileged docu-
ments are not discoverable. Privileges 
include the attorney-client privilege, 
work-product privilege, any govern-
ment’s or government agency’s delib-
erative-process privilege, and any other 
privileges the Constitution, any appli-
cable act of Congress, or the principles 
of common law provide. 

(d) Time limits. All discovery, includ-
ing all responses to discovery requests, 
shall be completed at least 20 days 
prior to the date scheduled for the 
commencement of the hearing. No ex-
ceptions to this time limit shall be per-
mitted, unless the administrative law 
judge finds on the record that good 
cause exists for waiving the require-
ments of this paragraph. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20348, May 6, 1996] 
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§ 308.25 Request for document dis-
covery from parties. 

(a) General rule. Any party may serve 
on any other party a request to 
produce for inspection any discoverable 
documents that are in the possession, 
custody, or control of the party upon 
whom the request is served. The re-
quest must identify the documents to 
be produced either by individual item 
or by category, and must describe each 
item and category with reasonable par-
ticularity. Documents must be pro-
duced as they are kept in the usual 
course of business or must be organized 
to correspond with the categories in 
the request. 

(b) Production or copying. The request 
must specify a reasonable time, place, 
and manner for production and per-
forming any related acts. In lieu of in-
specting the documents, the requesting 
party may specify that all or some of 
the responsive documents be copied 
and the copies delivered to the request-
ing party. If copying of fewer than 250 
pages is requested, the party to whom 
the request is addressed shall bear the 
cost of copying and shipping charges. If 
a party requests 250 pages or more of 
copying, the requesting party shall pay 
for the copying and shipping charges. 
Copying charges are the current per- 
page copying rate imposed by 12 CFR 
part 310 implementing the Freedom of 
Information Act (5 U.S.C. 552). The 
party to whom the request is addressed 
may require payment in advance before 
producing the documents. 

(c) Obligation to update responses. A 
party who has responded to a discovery 
request with a response that was com-
plete when made is not required to sup-
plement the response to include docu-
ments thereafter acquired, unless the 
responding party learns that: 

(1) The response was materially in-
correct when made; or 

(2) The response, though correct 
when made, is no longer true and a fail-
ure to amend the response is, in sub-
stance, a knowing concealment. 

(d) Motions to limit discovery. (1) Any 
party that objects to a discovery re-
quest may, within ten days of being 
served with such request, file a motion 
in accordance with the provisions of 
§ 308.23 to strike or otherwise limit the 
request. If an objection is made to only 

a portion of an item or category in a 
request, the portion objected to shall 
be specified. Any objections not made 
in accordance with this paragraph and 
§ 308.23 are waived. 

(2) The party who served the request 
that is the subject of a motion to 
strike or limit may file a written re-
sponse within five days of service of 
the motion. No other party may file a 
response. 

(e) Privilege. At the time other docu-
ments are produced, the producing 
party must reasonably identify all doc-
uments withheld on the grounds of 
privilege and must produce a state-
ment of the basis for the assertion of 
privilege. When similar documents 
that are protected by deliberative proc-
ess, attorney-work-product, or attor-
ney-client privilege are voluminous, 
these documents may be identified by 
category instead of by individual docu-
ment. The administrative law judge re-
tains discretion to determine when the 
identification by category is insuffi-
cient. 

(f) Motions to compel production. (1) If 
a party withholds any documents as 
privileged or fails to comply fully with 
a discovery request, the requesting 
party may, within ten days of the as-
sertion of privilege or of the time the 
failure to comply becomes known to 
the requesting party, file a motion in 
accordance with the provisions of 
§ 308.23 for the issuance of a subpoena 
compelling production. 

(2) The party who asserted the privi-
lege or failed to comply with the re-
quest may file a written response to a 
motion to compel within five days of 
service of the motion. No other party 
may file a response. 

(g) Ruling on motions. After the time 
for filing responses pursuant to this 
section has expired, the administrative 
law judge shall rule promptly on all 
motions filed pursuant to this section. 
If the administrative law judge deter-
mines that a discovery request, or any 
of its terms, calls for irrelevant mate-
rial, is unreasonable, oppressive, exces-
sive in scope, unduly burdensome, or 
repetitive of previous requests, or 
seeks to obtain privileged documents, 
he or she may deny or modify the re-
quest, and may issue appropriate pro-
tective orders, upon such conditions as 
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justice may require. The pendency of a 
motion to strike or limit discovery or 
to compel production is not a basis for 
staying or continuing the proceeding, 
unless otherwise ordered by the admin-
istrative law judge. Notwithstanding 
any other provision in this part, the 
administrative law judge may not re-
lease, or order a party to produce, doc-
uments withheld on grounds of privi-
lege if the party has stated to the ad-
ministrative law judge its intention to 
file a timely motion for interlocutory 
review of the administrative law 
judge’s order to produce the docu-
ments, and until the motion for inter-
locutory review has been decided. 

(h) Enforcing discovery subpoenas. If 
the administrative law judge issues a 
subpoena compelling production of doc-
uments by a party, the subpoenaing 
party may, in the event of noncompli-
ance and to the extent authorized by 
applicable law, apply to any appro-
priate United States district court for 
an order requiring compliance with the 
subpoena. A party’s right to seek court 
enforcement of a subpoena shall not in 
any manner limit the sanctions that 
may be imposed by the administrative 
law judge against a party who fails to 
produce subpoenaed documents. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20348, May 6, 1996] 

§ 308.26 Document subpoenas to non-
parties. 

(a) General rules. (1) Any party may 
apply to the administrative law judge 
for the issuance of a document dis-
covery subpoena addressed to any per-
son who is not a party to the pro-
ceeding. The application must contain 
a proposed document subpoena and a 
brief statement showing the general 
relevance and reasonableness of the 
scope of documents sought. The sub-
poenaing party shall specify a reason-
able time, place, and manner for mak-
ing production in response to the docu-
ment subpoena. 

(2) A party shall only apply for a doc-
ument subpoena under this section 
within the time period during which 
such party could serve a discovery re-
quest under § 308.24(d). The party ob-
taining the document subpoena is re-
sponsible for serving it on the subpoe-
naed person and for serving copies on 

all parties. Document subpoenas may 
be served in any state, territory, or 
possession of the United States, the 
District of Columbia, or as otherwise 
provided by law. 

(3) The administrative law judge 
shall promptly issue any document 
subpoena requested pursuant to this 
section. If the administrative law judge 
determines that the application does 
not set forth a valid basis for the 
issuance of the subpoena, or that any 
of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may refuse to issue 
the subpoena or may issue it in a modi-
fied form upon such conditions as may 
be consistent with the Uniform Rules. 

(b) Motion to quash or modify. (1) Any 
person to whom a document subpoena 
is directed may file a motion to quash 
or modify such subpoena, accompanied 
by a statement of the basis for quash-
ing or modifying the subpoena. The 
movant shall serve the motion on all 
parties, and any party may respond to 
such motion within ten days of service 
of the motion. 

(2) Any motion to quash or modify a 
document subpoena must be filed on 
the same basis, including the assertion 
of privilege, upon which a party could 
object to a discovery request under 
§ 308.25(d), and during the same time 
limits during which such an objection 
could be filed. 

(c) Enforcing document subpoenas. If a 
subpoenaed person fails to comply with 
any subpoena issued pursuant to this 
section or any order of the administra-
tive law judge which directs compli-
ance with all or any portion of a docu-
ment subpoena, the subpoenaing party 
or any other aggrieved party may, to 
the extent authorized by applicable 
law, apply to an appropriate United 
States district court for an order re-
quiring compliance with so much of the 
document subpoena as the administra-
tive law judge has not quashed or 
modified. A party’s right to seek court 
enforcement of a document subpoena 
shall in no way limit the sanctions 
that may be imposed by the adminis-
trative law judge on a party who in-
duces a failure to comply with sub-
poenas issued under this section. 
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§ 308.27 Deposition of witness unavail-
able for hearing. 

(a) General rules. (1) If a witness will 
not be available for the hearing, a 
party desiring to preserve that witness’ 
testimony for the record may apply in 
accordance with the procedures set 
forth in paragraph (a)(2) of this section, 
to the administrative law judge for the 
issuance of a subpoena, including a 
subpoena duces tecum, requiring the 
attendance of the witness at a deposi-
tion. The administrative law judge 
may issue a deposition subpoena under 
this section upon showing that: 

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness or infirmity, or will otherwise be 
unavailable; 

(ii) The witness’ unavailability was 
not procured or caused by the sub-
poenaing party; 

(iii) The testimony is reasonably ex-
pected to be material; and 

(iv) Taking the deposition will not 
result in any undue burden to any 
other party and will not cause undue 
delay of the proceeding. 

(2) The application must contain a 
proposed deposition subpoena and a 
brief statement of the reasons for the 
issuance of the subpoena. The subpoena 
must name the witness whose deposi-
tion is to be taken and specify the time 
and place for taking the deposition. A 
deposition subpoena may require the 
witness to be deposed at any place 
within the country in which that wit-
ness resides or has a regular place of 
employment or such other convenient 
place as the administrative law judge 
shall fix. 

(3) Any requested subpoena that sets 
forth a valid basis for its issuance must 
be promptly issued, unless the adminis-
trative law judge on his or her own mo-
tion, requires a written response or re-
quires attendance at a conference con-
cerning whether the requested sub-
poena should be issued. 

(4) The party obtaining a deposition 
subpoena is responsible for serving it 
on the witness and for serving copies 
on all parties. Unless the administra-
tive law judge orders otherwise, no dep-
osition under this section shall be 
taken on fewer than ten days’ notice to 
the witness and all parties. Deposition 

subpoenas may be served in any state, 
territory, possession of the United 
States, or the District of Columbia, on 
any person or company doing business 
in any state, territory, possession of 
the United States, or the District of 
Columbia, or as otherwise permitted by 
law. 

(b) Objections to deposition subpoenas. 
(1) The witness and any party who has 
not had an opportunity to oppose a 
deposition subpoena issued under this 
section may file a motion with the ad-
ministrative law judge to quash or 
modify the subpoena prior to the time 
for compliance specified in the sub-
poena, but not more than ten days 
after service of the subpoena. 

(2) A statement of the basis for the 
motion to quash or modify a subpoena 
issued under this section must accom-
pany the motion. The motion must be 
served on all parties. 

(c) Procedure upon deposition. (1) Each 
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn, and 
each party shall have the right to ex-
amine the witness. Objections to ques-
tions or documents must be in short 
form, stating the grounds for the objec-
tion. Failure to object to questions or 
documents is not deemed a waiver ex-
cept where the ground for the objection 
might have been avoided if the objec-
tion had been timely presented. All 
questions, answers, and objections 
must be recorded. 

(2) Any party may move before the 
administrative law judge for an order 
compelling the witness to answer any 
questions the witness has refused to 
answer or submit any evidence the wit-
ness has refused to submit during the 
deposition. 

(3) The deposition must be subscribed 
by the witness, unless the parties and 
the witness, by stipulation, have 
waived the signing, or the witness is 
ill, cannot be found, or has refused to 
sign. If the deposition is not subscribed 
by the witness, the court reporter tak-
ing the deposition shall certify that 
the transcript is a true and complete 
transcript of the deposition. 

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
order of the administrative law judge 
which directs compliance with all or 
any portion of a deposition subpoena 
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under paragraph (b) or (c)(3) of this sec-
tion, the subpoenaing party or other 
aggrieved party may, to the extent au-
thorized by applicable law, apply to an 
appropriate United States district 
court for an order requiring compliance 
with the portions of the subpoena that 
the administrative law judge has or-
dered enforced. A party’s right to seek 
court enforcement of a deposition sub-
poena in no way limits the sanctions 
that may be imposed by the adminis-
trative law judge on a party who fails 
to comply with, or procures a failure to 
comply with, a subpoena issued under 
this section. 

§ 308.28 Interlocutory review. 
(a) General rule. The Board of Direc-

tors may review a ruling of the admin-
istrative law judge prior to the certifi-
cation of the record to the Board of Di-
rectors only in accordance with the 
procedures set forth in this section and 
§ 308.23. 

(b) Scope of review. The Board of Di-
rectors may exercise interlocutory re-
view of a ruling of, the administrative 
law judge if the Board of Directors 
finds that: 

(1) The ruling involves a controlling 
question of law or policy as to which 
substantial grounds exist for a dif-
ference of opinion; 

(2) Immediate review of the ruling 
may materially advance the ultimate 
termination of the proceeding; 

(3) Subsequent modification of the 
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or 

(4) Subsequent modification of the 
ruling would cause unusual delay or ex-
pense. 

(c) Procedure. Any request for inter-
locutory review shall be filed by a 
party with the administrative law 
judge within ten days of his or her rul-
ing and shall otherwise comply with 
§ 308.23. Any party may file a response 
to a request for interlocutory review in 
accordance with § 308.23(d). Upon the 
expiration of the time for filing all re-
sponses, the administrative law judge 
shall refer the matter to the Board of 
Directors for final disposition. 

(d) Suspension of proceeding. Neither a 
request for interlocutory review nor 
any disposition of such a request by 

the Board of Directors under this sec-
tion suspends or stays the proceeding 
unless otherwise ordered by the admin-
istrative law judge or the Board of Di-
rectors. 

§ 308.29 Summary disposition. 
(a) In general. The administrative law 

judge shall recommend that the Board 
of Directors issue a final order grant-
ing a motion for summary disposition 
if the undisputed pleaded facts, admis-
sions, affidavits, stipulations, docu-
mentary evidence, matters as to which 
official notice may be taken, and any 
other evidentiary materials properly 
submitted in connection with a motion 
for summary disposition show that: 

(1) There is no genuine issue as to 
any material fact; and 

(2) The moving party is entitled to a 
decision in its favor as a matter of law. 

(b) Filing of motions and responses. (1) 
Any party who believes that there is no 
genuine issue of material fact to be de-
termined and that he or she is entitled 
to a decision as a matter of law may 
move at any time for summary disposi-
tion in its favor of all or any part of 
the proceeding. Any party, within 20 
days after service of such a motion, or 
within such time period as allowed by 
the administrative law judge, may file 
a response to such motion. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
the material facts as to which the mov-
ing party contends there is no genuine 
issue. Such motion must be supported 
by documentary evidence, which may 
take the form of admissions in plead-
ings, stipulations, depositions, inves-
tigatory depositions, transcripts, affi-
davits and any other evidentiary mate-
rials that the moving party contends 
support his or her position. The motion 
must also be accompanied by a brief 
containing the points and authorities 
in support of the contention of the 
moving party. Any party opposing a 
motion for summary disposition must 
file a statement setting forth those 
material facts as to which he or she 
contends a genuine dispute exists. Such 
opposition must be supported by evi-
dence of the same type as that sub-
mitted with the motion for summary 
disposition and a brief containing the 
points and authorities in support of the 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00080 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



71 

Federal Deposit Insurance Corporation § 308.32 

contention that summary disposition 
would be inappropriate. 

(c) Hearing on motion. At the request 
of any party or on his or her own mo-
tion, the administrative law judge may 
hear oral argument on the motion for 
summary disposition. 

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the ad-
ministrative law judge shall determine 
whether the moving party is entitled 
to summary disposition. If the admin-
istrative law judge determines that 
summary disposition is warranted, the 
administrative law judge shall submit 
a recommended decision to that effect 
to the Board of Directors. If the admin-
istrative law judge finds that no party 
is entitled to summary disposition, he 
or she shall make a ruling denying the 
motion. 

§ 308.30 Partial summary disposition. 
If the administrative law judge deter-

mines that a party is entitled to sum-
mary disposition as to certain claims 
only, he or she shall defer submitting a 
recommended decision as to those 
claims. A hearing on the remaining 
issues must be ordered. Those claims 
for which the administrative law judge 
has determined that summary disposi-
tion is warranted will be addressed in 
the recommended decision filed at the 
conclusion of the hearing. 

§ 308.31 Scheduling and prehearing 
conferences. 

(a) Scheduling conference. Within 30 
days of service of the notice or order 
commencing a proceeding or such other 
time as parties may agree, the admin-
istrative law judge shall direct counsel 
for all parties to meet with him or her 
in person at a specified time and place 
prior to the hearing or to confer by 
telephone for the purpose of scheduling 
the course and conduct of the pro-
ceeding. This meeting or telephone 
conference is called a ‘‘scheduling con-
ference.’’ The identification of poten-
tial witnesses, the time for and manner 
of discovery, and the exchange of any 
prehearing materials including witness 
lists, statements of issues, stipula-
tions, exhibits and any other materials 
may also be determined at the sched-
uling conference. 

(b) Prehearing conferences. The admin-
istrative law judge may, in addition to 
the scheduling conference, on his or 
her own motion or at the request of 
any party, direct counsel for the par-
ties to meet with him or her (in person 
or by telephone) at a prehearing con-
ference to address any or all of the fol-
lowing: 

(1) Simplification and clarification of 
the issues; 

(2) Stipulations, admissions of fact, 
and the contents, authenticity and ad-
missibility into evidence of documents; 

(3) Matters of which official notice 
may be taken; 

(4) Limitation of the number of wit-
nesses; 

(5) Summary disposition of any or all 
issues; 

(6) Resolution of discovery issues or 
disputes; 

(7) Amendments to pleadings; and 
(8) Such other matters as may aid in 

the orderly disposition of the pro-
ceeding. 

(c) Transcript. The administrative law 
judge, in his or her discretion, may re-
quire that a scheduling or prehearing 
conference be recorded by a court re-
porter. A transcript of the conference 
and any materials filed, including or-
ders, becomes part of the record of the 
proceeding. A party may obtain a copy 
of the transcript at his or her expense. 

(d) Scheduling or prehearing orders. At 
or within a reasonable time following 
the conclusion of the scheduling con-
ference or any prehearing conference, 
the administrative law judge shall 
serve on each party an order setting 
forth any agreements reached and any 
procedural determinations made. 

§ 308.32 Prehearing submissions. 
(a) Within the time set by the admin-

istrative law judge, but in no case later 
than 14 days before the start of the 
hearing, each party shall serve on 
every other party, his or her: 

(1) Prehearing statement; 
(2) Final list of witnesses to be called 

to testify at the hearing, including 
name and address of each witness and a 
short summary of the expected testi-
mony of each witness; 

(3) List of the exhibits to be intro-
duced at the hearing along with a copy 
of each exhibit; and 
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(4) Stipulations of fact, if any. 
(b) Effect of failure to comply. No 

witness may testify and no exhibits 
may be introduced at the hearing if 
such witness or exhibit is not listed in 
the prehearing submissions pursuant to 
paragraph (a) of this section, except for 
good cause shown. 

§ 308.33 Public hearings. 
(a) General rule. All hearings shall be 

open to the public, unless the FDIC, in 
its discretion, determines that holding 
an open hearing would be contrary to 
the public interest. Within 20 days of 
service of the notice or, in the case of 
change-in-control proceedings under 
section 7(j)(4) of the FDIA (12 U.S.C. 
1817(j)(4)), within 20 days from service 
of the hearing order, any respondent 
may file with the Executive Secretary 
a request for a private hearing, and any 
party may file a reply to such a re-
quest. A party must serve on the ad-
ministrative law judge a copy of any 
request or reply the party files with 
the Executive Secretary. The form of, 
and procedure for, these requests and 
replies are governed by § 308.23. A par-
ty’s failure to file a request or a reply 
constitutes a waiver of any objections 
regarding whether the hearing will be 
public or private. 

(b) Filing document under seal. En-
forcement Counsel, in his or her discre-
tion, may file any document or part of 
a document under seal if disclosure of 
the document would be contrary to the 
public interest. The administrative law 
judge shall take all appropriate steps 
to preserve the confidentiality of such 
documents or parts thereof, including 
closing portions of the hearing to the 
public. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20349, May 6, 1996] 

§ 308.34 Hearing subpoenas. 
(a) Issuance. (1) Upon application of a 

party showing general relevance and 
reasonableness of scope of the testi-
mony or other evidence sought, the ad-
ministrative law judge may issue a 
subpoena or a subpoena duces tecum re-
quiring the attendance of a witness at 
the hearing or the production of docu-
mentary or physical evidence at the 
hearing. The application for a hearing 
subpoena must also contain a proposed 
subpoena specifying the attendance of 

a witness or the production of evidence 
from any state, territory, or possession 
of the United States, the District of 
Columbia, or as otherwise provided by 
law at any designated place where the 
hearing is being conducted. The party 
making the application shall serve a 
copy of the application and the pro-
posed subpoena on every other party. 

(2) A party may apply for a hearing 
subpoena at any time before the com-
mencement of a hearing. During a 
hearing, a party may make an applica-
tion for a subpoena orally on the 
record before the administrative law 
judge. 

(3) The administrative law judge 
shall promptly issue any hearing sub-
poena requested pursuant to this sec-
tion. If the administrative law judge 
determines that the application does 
not set forth a valid basis for the 
issuance of the subpoena, or that any 
of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may refuse to issue 
the subpoena or may issue it in a modi-
fied form upon any conditions con-
sistent with this subpart. Upon 
issuance by the administrative law 
judge, the party making the applica-
tion shall serve the subpoena on the 
person named in the subpoena and on 
each party. 

(b) Motion to quash or modify. (1) Any 
person to whom a hearing subpoena is 
directed or any party may file a mo-
tion to quash or modify the subpoena, 
accompanied by a statement of the 
basis for quashing or modifying the 
subpoena. The movant must serve the 
motion on each party and on the per-
son named in the subpoena. Any party 
may respond to the motion within ten 
days of service of the motion. 

(2) Any motion to quash or modify a 
hearing subpoena must be filed prior to 
the time specified in the subpoena for 
compliance, but not more than ten 
days after the date of service of the 
subpoena upon the movant. 

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or any order of the administrative 
law judge which directs compliance 
with all or any portion of a document 
subpoena, the subpoenaing party or 
any other aggrieved party may seek 
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enforcement of the subpoena pursuant 
to § 308.26(c). 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20349, May 6, 1996] 

§ 308.35 Conduct of hearings. 
(a) General rules. (1) Hearings shall be 

conducted so as to provide a fair and 
expeditious presentation of the rel-
evant disputed issues. Each party has 
the right to present its case or defense 
by oral and documentary evidence and 
to conduct such cross examination as 
may be required for full disclosure of 
the facts. 

(2) Order of hearing. Enforcement 
Counsel shall present its case-in-chief 
first, unless otherwise ordered by the 
administrative law judge, or unless 
otherwise expressly specified by law or 
regulation. Enforcement Counsel shall 
be the first party to present an opening 
statement and a closing statement, and 
may make a rebuttal statement after 
the respondent’s closing statement. If 
there are multiple respondents, re-
spondents may agree among them-
selves as to their order of presentation 
of their cases, but if they do not agree 
the administrative law judge shall fix 
the order. 

(3) Examination of witnesses. Only one 
counsel for each party may conduct an 
examination of a witness, except that 
in the case of extensive direct exam-
ination, the administrative law judge 
may permit more than one counsel for 
the party presenting the witness to 
conduct the examination. A party may 
have one counsel conduct the direct ex-
amination and another counsel conduct 
re-direct examination of a witness, or 
may have one counsel conduct the 
cross examination of a witness and an-
other counsel conduct the re-cross ex-
amination of a witness. 

(4) Stipulations. Unless the adminis-
trative law judge directs otherwise, all 
stipulations of fact and law previously 
agreed upon by the parties, and all doc-
uments, the admissibility of which 
have been previously stipulated, will be 
admitted into evidence upon com-
mencement of the hearing. 

(b) Transcript. The hearing must be 
recorded and transcribed. The reporter 
will make the transcript available to 
any party upon payment by that party 
to the reporter of the cost of the tran-

script. The administrative law judge 
may order the record corrected, either 
upon motion to correct, upon stipula-
tion of the parties, or following notice 
to the parties upon the administrative 
law judge’s own motion. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20349, May 6, 1996] 

§ 308.36 Evidence. 

(a) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence 
that is not unduly repetitive is admis-
sible to the fullest extent authorized 
by the Administrative Procedure Act 
and other applicable law. 

(2) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to this subpart. 

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be 
inadmissible in a proceeding conducted 
pursuant to this subpart if such evi-
dence is relevant, material, reliable 
and not unduly repetitive. 

(b) Official notice. (1) Official notice 
may be taken of any material fact 
which may be judicially noticed by a 
United States district court and any 
material information in the official 
public records of any Federal or state 
government agency. 

(2) All matters officially noticed by 
the administrative law judge or Board 
of Directors shall appear on the record. 

(3) If official notice is requested or 
taken of any material fact, the parties, 
upon timely request, shall be afforded 
an opportunity to object. 

(c) Documents. (1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (a) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection 
or visitation, prepared by an appro-
priate Federal financial institution 
regulatory agency or state regulatory 
agency, is admissible either with or 
without a sponsoring witness. 
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(3) Witnesses may use existing or 
newly created charts, exhibits, cal-
endars, calculations, outlines or other 
graphic material to summarize, illus-
trate, or simplify the presentation of 
testimony. Such materials may, sub-
ject to the administrative law judge’s 
discretion, be used with or without 
being admitted into evidence. 

(d) Objections. (1) Objections to the 
admissibility of evidence must be time-
ly made and rulings on all objections 
must appear on the record. 

(2) When an objection to a question 
or line of questioning propounded to a 
witness is sustained, the examining 
counsel may make a specific proffer on 
the record of what he or she expected 
to prove by the expected testimony of 
the witness, either by representation of 
counsel or by direct interrogation of 
the witness. 

(3) The administrative law judge 
shall retain rejected exhibits, ade-
quately marked for identification, for 
the record, and transmit such exhibits 
to the Board of Directors. 

(4) Failure to object to admission of 
evidence or to any ruling constitutes a 
waiver of the objection. 

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact 
or the authentication of any relevant 
documents. Such stipulations must be 
received in evidence at a hearing, and 
are binding on the parties with respect 
to the matters therein stipulated. 

(f) Depositions of unavailable witnesses. 
(1) If a witness is unavailable to testify 
at a hearing, and that witness has tes-
tified in a deposition to which all par-
ties in a proceeding had notice and an 
opportunity to participate, a party 
may offer as evidence all or any part of 
the transcript of the deposition, includ-
ing deposition exhibits, if any. 

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had 
that person testified at the hearing, 
provided that if a witness refused to 
answer proper questions during the 
depositions, the administrative law 
judge may, on that basis, limit the ad-
missibility of the deposition in any 
manner that justice requires. 

(3) Only those portions of a deposi-
tion received in evidence at the hear-
ing constitute a part of the record. 

§ 308.37 Post-hearing filings. 

(a) Proposed findings and conclusions 
and supporting briefs. (1) Using the same 
method of service for each party, the 
administrative law judge shall serve 
notice upon each party, that the cer-
tified transcript, together with all 
hearing exhibits and exhibits intro-
duced but not admitted into evidence 
at the hearing, has been filed. Any 
party may file with the administrative 
law judge proposed findings of fact, 
proposed conclusions of law, and a pro-
posed order within 30 days following 
service of this notice by the adminis-
trative law judge or within such longer 
period as may be ordered by the admin-
istrative law judge. 

(2) Proposed findings and conclusions 
must be supported by citation to any 
relevant authorities and by page ref-
erences to any relevant portions of the 
record. A post-hearing brief may be 
filed in support of proposed findings 
and conclusions, either as part of the 
same document or in a separate docu-
ment. Any party who fails to file time-
ly with the administrative law judge 
any proposed finding or conclusion is 
deemed to have waived the right to 
raise in any subsequent filing or sub-
mission any issue not addressed in such 
party’s proposed finding or conclusion. 

(b) Reply briefs. Reply briefs may be 
filed within 15 days after the date on 
which the parties’ proposed findings, 
conclusions, and order are due. Reply 
briefs must be strictly limited to re-
sponding to new matters, issues, or ar-
guments raised in another party’s pa-
pers. A party who has not filed pro-
posed findings of fact and conclusions 
of law or a post-hearing brief may not 
file a reply brief. 

(c) Simultaneous filing required. The 
administrative law judge shall not 
order the filing by any party of any 
brief or reply brief in advance of the 
other party’s filing of its brief. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 20349, May 6, 1996] 

§ 308.38 Recommended decision and 
filing of record. 

(a) Filing of recommended decision and 
record. Within 45 days after expiration 
of the time allowed for filing reply 
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briefs under § 308.37(b), the administra-
tive law judge shall file with and cer-
tify to the Executive Secretary, for de-
cision, the record of the proceeding. 
The record must include the adminis-
trative law judge’s recommended deci-
sion, recommended findings of fact, 
recommended conclusions of law, and 
proposed order; all prehearing and 
hearing transcripts, exhibits, and rul-
ings; and the motions, briefs, memo-
randa, and other supporting papers 
filed in connection with the hearing. 
The administrative law judge shall 
serve upon each party the rec-
ommended decision, findings, conclu-
sions, and proposed order. 

(b) Filing of index. At the same time 
the administrative law judge files with 
and certifies to the Executive Sec-
retary for final determination the 
record of the proceeding, the adminis-
trative law judge shall furnish to the 
Executive Secretary a certified index 
of the entire record of the proceeding. 
The certified index shall include, at a 
minimum, an entry for each paper, doc-
ument or motion filed with the admin-
istrative law judge in the proceeding, 
the date of the filing, and the identity 
of the filer. The certified index shall 
also include an exhibit index con-
taining, at a minimum, an entry con-
sisting of exhibit number and title or 
description for: Each exhibit intro-
duced and admitted into evidence at 
the hearing; each exhibit introduced 
but not admitted into evidence at the 
hearing; each exhibit introduced and 
admitted into evidence after the com-
pletion of the hearing; and each exhibit 
introduced but not admitted into evi-
dence after the completion of the hear-
ing. 
[61 FR 20350, May 6, 1996] 

§ 308.39 Exceptions to recommended 
decision. 

(a) Filing exceptions. Within 30 days 
after service of the recommended deci-
sion, findings, conclusions, and pro-
posed order under § 308.38, a party may 
file with the Executive Secretary writ-
ten exceptions to the administrative 
law judge’s recommended decision, 
findings, conclusions or proposed order, 
to the admission or exclusion of evi-
dence, or to the failure of the adminis-
trative law judge to make a ruling pro-
posed by a party. A supporting brief 

may be filed at the time the exceptions 
are filed, either as part of the same 
document or in a separate document. 

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file 
exceptions to those matters specified 
in paragraph (a) of this section within 
the time prescribed is deemed a waiver 
of objection thereto. 

(2) No exception need be considered 
by the Board of Directors if the party 
taking exception had an opportunity to 
raise the same objection, issue, or ar-
gument before the administrative law 
judge and failed to do so. 

(c) Contents. (1) All exceptions and 
briefs in support of such exceptions 
must be confined to the particular 
matters in, or omissions from, the ad-
ministrative law judge’s recommenda-
tions to which that party takes excep-
tion. 

(2) All exceptions and briefs in sup-
port of exceptions must set forth page 
or paragraph references to the specific 
parts of the administrative law judge’s 
recommendations to which exception is 
taken, the page or paragraph ref-
erences to those portions of the record 
relied upon to support each exception, 
and the legal authority relied upon to 
support each exception. 

§ 308.40 Review by Board of Directors. 

(a) Notice of submission to Board of Di-
rectors. When the Executive Secretary 
determines that the record in the pro-
ceeding is complete, the Executive Sec-
retary shall serve notice upon the par-
ties that the proceeding has been sub-
mitted to the Board of Directors for 
final decision. 

(b) Oral argument before the Board of 
Directors. Upon the initiative of the 
Board of Directors or on the written re-
quest of any party filed with the Exec-
utive Secretary within the time for fil-
ing exceptions, the Board of Directors 
may order and hear oral argument on 
the recommended findings, conclu-
sions, decision, and order of the admin-
istrative law judge. A written request 
by a party must show good cause for 
oral argument and state reasons why 
arguments cannot be presented ade-
quately in writing. A denial of a re-
quest for oral argument may be set 
forth in the Board of Directors’ final 
decision. Oral argument before the 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00085 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



76 

12 CFR Ch. III (1–1–98 Edition) § 308.41 

Board of Directors must be on the 
record. 

(c) Final decision. (1) Decisional em-
ployees may advise and assist the 
Board of Directors in the consideration 
and disposition of the case. The final 
decision of the Board of Directors will 
be based upon review of the entire 
record of the proceeding, except that 
the Board of Directors may limit the 
issues to be reviewed to those findings 
and conclusions to which opposing ar-
guments or exceptions have been filed 
by the parties. 

(2) The Board of Directors shall 
render a final decision within 90 days 
after notification of the parties that 
the case has been submitted for final 
decision, or 90 days after oral argu-
ment, whichever is later, unless the 
Board of Directors orders that the ac-
tion or any aspect thereof be remanded 
to the administrative law judge for fur-
ther proceedings. Copies of the final de-
cision and order of the Board of Direc-
tors shall be served upon each party to 
the proceeding, upon other persons re-
quired by statute, and, if directed by 
the Board of Directors or required by 
statute, upon any appropriate state or 
Federal supervisory authority. 

§ 308.41 Stays pending judicial review. 
The commencement of proceedings 

for judicial review of a final decision 
and order of the FDIC may not, unless 
specifically ordered by the Board of Di-
rectors or a reviewing court, operate as 
a stay of any order issued by the FDIC. 
The Board of Directors may, in its dis-
cretion, and on such terms as it finds 
just, stay the effectiveness of all or any 
part of its order pending a final deci-
sion on a petition for review of that 
order. 

Subpart B—General Rules of 
Procedure 

§ 308.101 Scope of Local Rules. 
(a) Subparts B and C of the Local 

Rules prescribe rules of practice and 
procedure to be followed in the admin-
istrative enforcement proceedings ini-
tiated by the FDIC as set forth in 
§ 308.01 of the Uniform Rules. 

(b) Except as otherwise specifically 
provided, the Uniform Rules and sub-
part B of the Local Rules shall not 

apply to subparts D through P of the 
Local Rules. 

(c) Subpart C of the Local Rules shall 
apply to any administrative proceeding 
initiated by the FDIC. 

§ 308.102 Authority of Board of Direc-
tors and Executive Secretary. 

(a) The Board of Directors. (1) The 
Board of Directors may, at any time 
during the pendency of a proceeding, 
perform, direct the performance of, or 
waive performance of, any act which 
could be done or ordered by the Execu-
tive Secretary. 

(2) Nothing contained in this part 308 
shall be construed to limit the power of 
the Board of Directors granted by ap-
plicable statutes or regulations. 

(b) The Executive Secretary. When no 
administrative law judge has jurisdic-
tion over a proceeding, the Executive 
Secretary may act in place of, and with 
the same authority as, an administra-
tive law judge, except that the Execu-
tive Secretary may not hear a case on 
the merits or make a recommended de-
cision on the merits to the Board of Di-
rectors. 

§ 308.103 Appointment of administra-
tive law judge. 

(a) Appointment. Unless otherwise di-
rected by the Board of Directors or as 
otherwise provided in the Local Rules, 
a hearing within the scope of this part 
308 shall be held before an administra-
tive law judge of the Office of Finan-
cial Institution Adjudication (‘‘OFIA’’). 

(b) Procedures. (1) The Executive Sec-
retary shall promptly after issuance of 
the notice refer the matter to the OFIA 
which shall secure the appointment of 
an administrative law judge to hear 
the proceeding. 

(2) OFIA shall advise the parties, in 
writing, that an administrative law 
judge has been appointed. 

§ 308.104 Filings with the Board of Di-
rectors. 

(a) General rule. All materials re-
quired to be filed with or referred to 
the Board of Directors in any pro-
ceedings under this part 308 shall be 
filed with the Executive Secretary, 
Federal Deposit Insurance Corporation, 
550 17th Street, NW., Washington, DC 
20429. 
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(b) Scope. Filings to be made with the 
Executive Secretary include pleadings 
and motions filed during the pro-
ceeding; the record filed by the admin-
istrative law judge after the issuance 
of a recommended decision; the rec-
ommended decision filed by the admin-
istrative law judge following a motion 
for summary disposition; referrals by 
the administrative law judge of mo-
tions for interlocutory review; motions 
and responses to motions filed by the 
parties after the record has been cer-
tified to the Board of Directors; excep-
tions and requests for oral argument; 
and any other papers required to be 
filed with the Board of Directors under 
this part 308. 

§ 308.105 Custodian of the record. 

The Executive Secretary is the offi-
cial custodian of the record when no 
administrative law judge has jurisdic-
tion over the proceeding. As the offi-
cial custodian, the Executive Secretary 
shall maintain the official record of all 
papers filed in each proceeding. 

§ 308.106 Written testimony in lieu of 
oral hearing. 

(a) General rule. (1) At any time more 
than fifteen days before the hearing is 
to commence, on the motion of any 
party or on his or her own motion, the 
administrative law judge may order 
that the parties present part or all of 
their case-in-chief and, if ordered, their 
rebuttal, in the form of exhibits and 
written statements sworn to by the 
witness offering such statements as 
evidence, provided that if any party ob-
jects, the administrative law judge 
shall not require such a format if that 
format would violate the objecting par-
ty’s right under the Administrative 
Procedure Act, or other applicable law, 
or would otherwise unfairly prejudice 
that party. 

(2) Any such order shall provide that 
each party shall, upon request, have 
the same right of oral cross-examina-
tion (or redirect examination) as would 
exist had the witness testified orally 
rather than through a written state-
ment. Such order shall also provide 
that any party has a right to call any 
hostile witness or adverse party to tes-
tify orally. 

(b) Scheduling of submission of written 
testimony. (1) If written direct testi-
mony and exhibits are ordered under 
paragraph (a) of this section, the ad-
ministrative law judge shall require 
that it be filed within the time period 
for commencement of the hearing, and 
the hearing shall be deemed to have 
commenced on the day such testimony 
is due. 

(2) Absent good cause shown, written 
rebuttal, if any, shall be submitted and 
the oral portion of the hearing begun 
within 30 days of the date set for filing 
written direct testimony. 

(3) The administrative law judge 
shall direct, unless good cause requires 
otherwise, that— 

(i) All parties shall simultaneously 
file any exhibits and written direct tes-
timony required under paragraph (b)(1) 
of this section; and 

(ii) All parties shall simultaneously 
file any exhibits and written rebuttal 
required under paragraph (b)(2) of this 
section. 

(c) Failure to comply with order to file 
written testimony. (1) The failure of any 
party to comply with an order to file 
written testimony or exhibits at the 
time and in the manner required under 
this section shall be deemed a waiver of 
that party’s right to present any evi-
dence, except testimony of a previously 
identified adverse party or hostile wit-
ness. Failure to file written testimony 
or exhibits is, however, not a waiver of 
that party’s right of cross-examination 
or a waiver of the right to present re-
buttal evidence that was not required 
to be submitted in written form. 

(2) Late filings of papers under this 
section may be allowed and accepted 
only upon good cause shown. 

§ 308.107 Document discovery. 
(a) Parties to proceedings set forth at 

§ 308.01 of the Uniform Rules and as 
provided in the Local Rules may obtain 
discovery only through the production 
of documents. No other form of dis-
covery shall be allowed. 

(b) Any questioning at a deposition of 
a person producing documents pursu-
ant to a document subpoena shall be 
strictly limited to the identification of 
documents produced by that person 
and a reasonable examination to deter-
mine whether the subpoenaed person 
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made an adequate search for, and has 
produced, all subpoenaed documents. 

Subpart C—Rules of Practice Be-
fore the FDIC and Standards 
of Conduct 

§ 308.108 Sanctions. 
(a) General rule. Appropriate sanc-

tions may be imposed when any coun-
sel or party has acted, or failed to act, 
in a manner required by applicable 
statute, regulations, or order, and that 
act or failure to act: 

(1) Constitutes contemptuous con-
duct; 

(2) Has in a material way injured or 
prejudiced some other party in terms 
of substantive injury, incurring addi-
tional expenses including attorney’s 
fees, prejudicial delay, or otherwise; 

(3) Is a clear and unexcused violation 
of an applicable statute, regulation, or 
order; or 

(4) Has unduly delayed the pro-
ceeding. 

(b) Sanctions. Sanctions which may 
be imposed include any one or more of 
the following: 

(1) Issuing an order against the 
party; 

(2) Rejecting or striking any testi-
mony or documentary evidence offered, 
or other papers filed, by the party; 

(3) Precluding the party from con-
testing specific issues or findings; 

(4) Precluding the party from offering 
certain evidence or from challenging or 
contesting certain evidence offered by 
another party; 

(5) Precluding the party from making 
a late filing or conditioning a late fil-
ing on any terms that are just; and 

(6) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by 
any other party as a result of the im-
proper action or failure to act. 

(c) Limits on dismissal as a sanction. 
No recommendation of dismissal shall 
be made by the administrative law 
judge or granted by the Board of Direc-
tors based on the failure to hold a hear-
ing within the time period called for in 
this part 308, or on the failure of an ad-
ministrative law judge to render a rec-
ommended decision within the time pe-
riod called for in this part 308, absent a 
finding: 

(1) That the delay resulted solely or 
principally from the conduct of the 
FDIC enforcement counsel; 

(2) That the conduct of the FDIC en-
forcement counsel is unexcused; 

(3) That the moving respondent took 
all reasonable steps to oppose and pre-
vent the subject delay; 

(4) That the moving respondent has 
been materially prejudiced or injured; 
and 

(5) That no lesser or different sanc-
tion is adequate. 

(d) Procedure for imposition of sanc-
tions. (1) The administrative law judge, 
upon the request of any party, or on his 
or her own motion, may impose sanc-
tions in accordance with this section, 
provided that the administrative law 
judge may only recommend to the 
Board of Directors the sanction of en-
tering a final order determining the 
case on the merits. 

(2) No sanction, other than refusing 
to accept late papers, authorized by 
this section shall be imposed without 
prior notice to all parties and an oppor-
tunity for any counsel or party against 
whom sanctions would be imposed to 
be heard. Such opportunity to be heard 
may be on such notice, and the re-
sponse may be in such form, as the ad-
ministrative law judge directs. The op-
portunity to be heard may be limited 
to an opportunity to respond orally im-
mediately after the act or inaction 
covered by this section is noted by the 
administrative law judge. 

(3) Requests for the imposition of 
sanctions by any party, and the impo-
sition of sanctions, shall be treated for 
interlocutory review purposes in the 
same manner as any other ruling by 
the administrative law judge. 

(4) Section not exclusive. Nothing in 
this section shall be read as precluding 
the administrative law judge or the 
Board of Directors from taking any 
other action, or imposing any restric-
tion or sanction, authorized by applica-
ble statute or regulation. 

§ 308.109 Suspension and disbarment. 
(a) Discretionary suspension and dis-

barment. (1) The Board of Directors 
may suspend or revoke the privilege of 
any counsel to appear or practice be-
fore the FDIC if, after notice of and op-
portunity for hearing in the matter, 
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that counsel is found by the Board of 
Directors: 

(i) Not to possess the requisite quali-
fications to represent others; 

(ii) To be seriously lacking in char-
acter or integrity or to have engaged in 
material unethical or improper profes-
sional conduct; 

(iii) To have engaged in, or aided and 
abetted, a material and knowing viola-
tion of the FDIA; or 

(iv) To have engaged in contemp-
tuous conduct before the FDIC. Sus-
pension or revocation on the grounds 
set forth in paragraphs (a)(1) (ii), (iii), 
and (iv) of this section shall only be or-
dered upon a further finding that the 
counsel’s conduct or character was suf-
ficiently egregious as to justify suspen-
sion or revocation. 

(2) Unless otherwise ordered by the 
Board of Directors, an application for 
reinstatement by a person suspended or 
disbarred under paragraph (a)(1) of this 
section may be made in writing at any 
time more than three years after the 
effective date of the suspension or dis-
barment and, thereafter, at any time 
more than one year after the person’s 
most recent application for reinstate-
ment. The suspension or disbarment 
shall continue until the applicant has 
been reinstated by the Board of Direc-
tors for good cause shown or until, in 
the case of a suspension, the suspen-
sion period has expired. An applicant 
for reinstatement under this provision 
may, in the Board of Directors’ sole 
discretion, be afforded a hearing. 

(b) Mandatory suspension and disbar-
ment. (1) Any counsel who has been and 
remains suspended or disbarred by a 
court of the United States or of any 
state, territory, district, common-
wealth, or possession; or any person 
who has been and remains suspended or 
barred from practice before the OCC, 
Board of Governors, the OTS, the 
NCUA, the Securities and Exchange 
Commission, or the Commodity Fu-
tures Trading Commission; or any per-
son who has been convicted of a felony, 
or of a misdemeanor involving moral 
turpitude, within the last ten years, 
shall be suspended automatically from 
appearing or practicing before the 
FDIC. A disbarment, suspension, or 
conviction within the meaning of this 
paragraph (b) shall be deemed to have 

occurred when the disbarring, sus-
pending, or convicting agency or tri-
bunal enters its judgment or order, re-
gardless of whether an appeal is pend-
ing or could be taken, and includes a 
judgment or an order on a plea of nolo 
contendere or on consent, regardless of 
whether a violation is admitted in the 
consent. 

(2) Any person appearing or prac-
ticing before the FDIC who is the sub-
ject of an order, judgment, decree, or 
finding of the types set forth in para-
graph (b)(1) of this section shall 
promptly file with the Executive Sec-
retary a copy thereof, together with 
any related opinion or statement of the 
agency or tribunal involved. Failure to 
file any such paper shall not impair the 
operation of any other provision of this 
section. 

(3) A suspension or disbarment under 
paragraph (b)(1) of this section from 
practice before the FDIC shall continue 
until the applicant has been reinstated 
by the Board of Directors for good 
cause shown, provided that any person 
suspended or disbarred under para-
graph (b)(1) of this section shall be 
automatically reinstated by the Execu-
tive Secretary, upon appropriate appli-
cation, if all the grounds for suspension 
or disbarment under paragraph (b)(1) of 
this section are subsequently removed 
by a reversal of the conviction (or the 
passage of time since the conviction) 
or termination of the underlying sus-
pension or disbarment. An application 
for reinstatement on any other grounds 
by any person suspended or disbarred 
under paragraph (b)(1) of this section 
may be filed at any time not less than 
one year after the applicant’s most re-
cent application. An applicant for rein-
statement under this provision may, in 
the Board of Directors’ sole discretion, 
be afforded a hearing. 

(c) Hearings under this section. Hear-
ings conducted under this section shall 
be conducted in substantially the same 
manner as other hearings under the 
Uniform Rules, provided that in pro-
ceedings to terminate an existing FDIC 
suspension or disbarment order, the 
person seeking the termination of the 
order shall bear the burden of going 
forward with an application and with 
proof, and that the Board of Directors 
may, in its sole discretion, direct that 
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any proceeding to terminate an exist-
ing suspension or disbarment by the 
FDIC be limited to written submis-
sions. 

(d) Summary suspension for contemp-
tuous conduct. A finding by the admin-
istrative law judge of contemptuous 
conduct during the course of any pro-
ceeding shall be grounds for summary 
suspension by the administrative law 
judge of a counsel or other representa-
tive from any further participation in 
that proceeding for the duration of 
that proceeding. 

(e) Practice defined. Unless the Board 
of Directors orders otherwise, for the 
purposes of this section, practicing be-
fore the FDIC includes, but is not lim-
ited to, transacting any business with 
the FDIC as counsel or agent for any 
other person and the preparation of 
any statement, opinion, or other paper 
by a counsel, which statement, opin-
ion, or paper is filed with the FDIC in 
any registration statement, notifica-
tion, application, report, or other docu-
ment, with the consent of such counsel. 

Subpart D—Rules and Procedures 
Applicable to Proceedings 
Relating to Disapproval of Ac-
quisition of Control 

§ 308.110 Scope. 
Except as specifically indicated in 

this subpart, the rules and procedures 
in this subpart, subpart B of the Local 
Rules, and the Uniform Rules shall 
apply to proceedings in connection 
with the disapproval by the Board of 
Directors or its designee of a proposed 
acquisition of control of an insured 
nonmember bank. 

§ 308.111 Grounds for disapproval. 
The following are grounds for dis-

approval of a proposed acquisition of 
control of an insured nonmember bank: 

(a) The proposed acquisition of con-
trol would result in a monopoly or 
would be in furtherance of any com-
bination or conspiracy to monopolize 
or attempt to monopolize the banking 
business in any part of the United 
States; 

(b) The effect of the proposed acquisi-
tion of control in any section of the 
United States may be to substantially 

lessen competition or to tend to create 
a monopoly or would in any other man-
ner be in restraint of trade, and the 
anticompetitive effects of the proposed 
acquisition of control are not clearly 
outweighed in the public interest by 
the probable effect of the transaction 
in meeting the convenience and needs 
of the community to be served; 

(c) The financial condition of any ac-
quiring person might jeopardize the fi-
nancial stability of the bank or preju-
dice the interests of the depositors of 
the bank; 

(d) The competence, experience, or 
integrity of any acquiring person or of 
any of the proposed management per-
sonnel indicates that it would not be in 
the interest of the depositors of the 
bank, or in the interest of the public, 
to permit such person to control the 
bank; 

(e) Any acquiring person neglects, 
fails, or refuses to furnish to the FDIC 
all the information required by the 
FDIC; or 

(f) The FDIC determines that the pro-
posed acquisition would result in an 
adverse effect on the Bank Insurance 
Fund or the Savings Association Insur-
ance Fund. 

§ 308.112 Notice of disapproval. 

(a) General rule. (1) Within three days 
of the decision by the Board of Direc-
tors or its designee to disapprove a pro-
posed acquisition of control of an in-
sured nonmember bank, a written no-
tice of disapproval shall be mailed by 
first class mail to, or otherwise served 
upon, the party seeking acquire con-
trol. 

(2) The notice of disapproval shall: 
(i) Contain a statement of the basis 

for the disapproval; and 
(ii) Indicate that a hearing may be 

requested by filing a written request 
with the Executive Secretary within 
ten days after service of the notice of 
disapproval; and if a hearing is re-
quested, that an answer to the notice 
of disapproval, as required by § 308.113, 
must be filed within 20 days after serv-
ice of the notice of disapproval. 

(b) Waiver of hearing. Failure to re-
quest a hearing pursuant to this sec-
tion shall constitute a waiver of the 
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opportunity for a hearing and the no-
tice of disapproval shall constitute a 
final and unappealable order. 

(c) Section 308.18(b) of the Uniform 
Rules shall not apply to the content of 
the Notice of Disapproval. 

§ 308.113 Answer to notice of dis-
approval. 

(a) Contents. (1) An answer to the no-
tice of disapproval of a proposed acqui-
sition of control shall be filed within 20 
days after service of the notice of dis-
approval and shall specifically deny 
those portions of the notice of dis-
approval which are disputed. Those 
portions of the notice of disapproval 
which are not specifically denied are 
deemed admitted by the applicant. 

(2) Any hearing under this subpart 
shall be limited to those parts of the 
notice of disapproval that are specifi-
cally denied. 

(b) Failure to answer. Failure of a re-
spondent to file an answer required by 
this section within the time provided 
constitutes a waiver of his or her right 
to appear and contest the allegations 
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel 
may file a motion for entry of an order 
of default. Upon a finding that no good 
cause has been shown for the failure to 
file a timely answer, the administra-
tive law judge shall file a recommended 
decision containing the findings and re-
lief sought in the notice. A final order 
issued by the Board of Directors based 
upon a respondent’s failure to answer 
is deemed to be an order issued upon 
consent. 

§ 308.114 Burden of proof. 

The ultimate burden of proof shall be 
upon the person proposing to acquire a 
depository institution. The burden of 
going forward with a prima facie case 
shall be upon the FDIC. 

Subpart E—Rules and Procedures 
Applicable to Proceedings 
Relating to Assessment of Civil 
Penalties for Willful Violations 
of the Change in Bank Con-
trol Act 

§ 308.115 Scope. 

The rules and procedures of this sub-
part, subpart B of the Local Rules and 
the Uniform Rules shall apply to pro-
ceedings to assess civil penalties 
against any person for willful violation 
of the Change in Bank Control Act of 
1978 (12 U.S.C. 1817(j)), or any regula-
tion or order issued pursuant thereto, 
in connection with the affairs of an in-
sured nonmember bank. 

§ 308.116 Assessment of penalties. 

(a) In general. The civil money pen-
alty shall be assessed upon the service 
of a Notice of Assessment which shall 
become final and unappealable unless 
the respondent requests a hearing pur-
suant to § 308.19(c)(2). 

(b) Amount. (1) Any person who vio-
lates any provision of the Change in 
Bank Control Act or any rule, regula-
tion, or order issued by the FDIC pur-
suant thereto, shall forfeit and pay a 
civil money penalty of not more than 
$5,000 for each day the violation con-
tinues. 

(2) Any person who violates any pro-
vision of the Change in Bank Control 
Act or any rule, regulation, or order 
issued by the FDIC pursuant thereto; 
or recklessly engages in any unsafe or 
unsound practice in conducting the af-
fairs of a depository institution; or 
breaches any fiduciary duty; which vio-
lation, practice or breach is part of a 
pattern of misconduct; or causes or is 
likely to cause more than a minimal 
loss to such institution; or results in 
pecuniary gain or other benefit to such 
person, shall forfeit and pay a civil 
money penalty of not more than $25,000 
for each day such violation, practice or 
breach continues. 

(3) Any person who knowingly vio-
lates any provision of the Change in 
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Bank Control Act or any rule, regula-
tion, or order issued by the FDIC pur-
suant thereto; or engages in any unsafe 
or unsound practice in conducting the 
affairs of a depository institution; or 
breaches any fiduciary duty; and know-
ingly or recklessly causes a substantial 
loss to such institution or a substan-
tial pecuniary gain or other benefit to 
such institution or a substantial pecu-
niary gain or other benefit to such per-
son by reason of such violation, prac-
tice or breach, shall forfeit and pay a 
civil money penalty not to exceed: 

(i) In the case of a person other than 
a depository institution—$1,000,000 per 
day for each day the violation, practice 
or breach continues; or 

(ii) In the case of a depository insti-
tution—an amount not to exceed the 
lesser of $1,000,000 or one percent of the 
total assets of such institution for each 
day the violation, practice or breach 
continues. 

(4) Adjustment of civil money penalties 
by the rate of inflation pursuant to sec-
tion 31001(s) of the Debt Collection Im-
provement Act. After November 12, 1996: 

(i) Any person who engages in a vio-
lation as set forth in paragraph (b)(1) of 
this section shall forfeit and pay a civil 
money penalty of not more than $5,500 
for each day the violation continues. 

(ii) Any person who engages in a vio-
lation, unsafe or unsound practice or 
breach of fiduciary duty, as set forth in 
paragraph (b)(2) of this section, shall 
forfeit and pay a civil money penalty of 
not more than $27,500 for each day such 
violation, practice or breach continues. 

(iii) Any person who knowingly en-
gages in a violation, unsafe or unsound 
practice or breach of fiduciary duty, as 
set forth in paragraph (b)(3) of this sec-
tion, shall forfeit and pay a civil 
money penalty not to exceed: 

(A) In the case of a person other than 
a depository institution—$1,100,000 per 
day for each day the violation, practice 
or breach continues; or 

(B) In the case of a depository insti-
tution—an amount not to exceed the 
lesser of $1,100,000 or one percent of the 
total assets of such institution for each 
day the violation, practice or breach 
continues. 

(c) Mitigating factors. In assessing the 
amount of the penalty, the Board of Di-

rectors or its designee shall consider 
the gravity of the violation, the his-
tory of previous violations, respond-
ent’s financial resources, good faith, 
and any other matters as justice may 
require. 

(d) Failure to answer. Failure of a re-
spondent to file an answer required by 
this section within the time provided 
constitutes a waiver of his or her right 
to appear and contest the allegations 
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel 
may file a motion for entry of an order 
of default. Upon a finding that no good 
cause has been shown for the failure to 
file a timely answer, the administra-
tive law judge shall file a recommended 
decision containing the findings and re-
lief sought in the notice. A final order 
issued by the Board of Directors based 
upon a respondent’s failure to answer 
is deemed to be an order issued upon 
consent. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 57990, Nov. 12, 1996] 

§ 308.117 Effective date of, and pay-
ment under, an order to pay. 

If the respondent both requests a 
hearing and serves an answer, civil 
penalties assessed pursuant to this sub-
part are due and payable 60 days after 
an order to pay, issued after the hear-
ing or upon default, is served upon the 
respondent, unless the order provides 
for a different period of payment. Civil 
penalties assessed pursuant to an order 
to pay issued upon consent are due and 
payable within the time specified 
therein. 

§ 308.118 Collection of penalties. 

The FDIC may collect any civil pen-
alty assessed pursuant to this subpart 
by agreement with the respondent, or 
the FDIC may bring an action against 
the respondent to recover the penalty 
amount in the appropriate United 
States district court. All penalties col-
lected under this section shall be paid 
over to the Treasury of the United 
States. 
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Subpart F—Rules and Procedures 
Applicable to Proceedings for 
Involuntary Termination of In-
sured Status 

§ 308.119 Scope. 
(a) Involuntary termination of insur-

ance pursuant to section 8(a) of the 
FDIA. The rules and procedures in this 
subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to 
proceedings in connection with the in-
voluntary termination of the insured 
status of an insured bank depository 
institution or an insured branch of a 
foreign bank pursuant to section 8(a) of 
the FDIA (12 U.S.C. 1818(a)), except 
that the Uniform Rules and subpart B 
of the Local Rules shall not apply to 
the temporary suspension of insurance 
pursuant to section 8(a)(8) of the FDIA 
(12 U.S.C. 1818(a)(8)). 

(b) Involuntary termination of insur-
ance pursuant to section 8(p) of the Act. 
The rules and procedures in § 308.124 of 
this subpart F shall apply to pro-
ceedings in connection with the invol-
untary termination of the insured sta-
tus of an insured depository institution 
or an insured branch of a foreign bank 
pursuant to section 8(p) of the FDIA (12 
U.S.C. 1818(p)). The Uniform Rules 
shall not apply to proceedings under 
section 8(p) of the FDIA. 

§ 308.120 Grounds for termination of 
insurance. 

(a) General rule. The following are 
grounds for involuntary termination of 
insurance pursuant to section 8(a) of 
the FDIA: 

(1) An insured depository institution 
or its directors or trustees have en-
gaged or are engaging in unsafe or un-
sound practices in conducting the busi-
ness of such depository institution; 

(2) An insured depository institution 
is in an unsafe or unsound condition 
such that it should not continue oper-
ations as an insured depository institu-
tion; or 

(3) An insured depository institution 
or its directors or trustees have vio-
lated an applicable law, rule, regula-
tion, order, condition imposed in writ-
ing by the FDIC in connection with the 
granting of any application or other re-
quest by the insured depository insti-
tution or have violated any written 

agreement entered into between the in-
sured depository institution and the 
FDIC. 

(b) Extraterritorial acts of foreign 
banks. An act or practice committed 
outside the United States by a foreign 
bank or its directors or trustees which 
would otherwise be a ground for termi-
nation of insured status under this sec-
tion shall be a ground for termination 
if the Board of Directors finds: 

(1) The act or practice has been, is, or 
is likely to be a cause of, or carried on 
in connection with or in furtherance of, 
an act or practice committed within 
any state, territory, or possession of 
the United States or the District of Co-
lumbia that, in and of itself, would be 
an appropriate basis for action by the 
FDIC; or 

(2) The act or practice committed 
outside the United States, if proven, 
would adversely affect the insurance 
risk of the FDIC. 

(c) Failure of foreign bank to secure re-
moval of personnel. The failure of a for-
eign bank to comply with any order of 
removal or prohibition issued by the 
Board of Directors or the failure of any 
person associated with a foreign bank 
to appear promptly as a party to a pro-
ceeding pursuant to section 8(e) of the 
FDIA (12 U.S.C. 1818(e)), shall be a 
ground for termination of insurance of 
deposits in any branch of the bank. 

§ 308.121 Notification to primary regu-
lator. 

(a) Service of notification. (1) Upon a 
determination by the Board of Direc-
tors or its designee pursuant to § 308.120 
of an unsafe or unsound practice or 
condition or of a violation, a notifica-
tion shall be served upon the appro-
priate Federal banking agency of the 
insured depository institution, or the 
State banking supervisor if the FDIC is 
the appropriate Federal banking agen-
cy. 
The notification shall be served not 
less than 30 days before the Notice of 
Intent to Terminate Insured Status re-
quired by section 8(a)(2)(B) of the FDIA 
(12 U.S.C. 1818(a)(2)(B)), and § 308.122, 
except that this period for notification 
may be reduced or eliminated with the 
agreement of the appropriate Federal 
banking agency. 
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(2) Appropriate Federal banking agency 
shall have the meaning given that term 
in section 3(q) of the FDIA (12 U.S.C. 
1813(q)), and shall be the OCC in the 
case of a national bank, a District 
bank or an insured Federal branch of a 
foreign bank; the FDIC in the case of 
an insured nonmember bank, including 
an insured State branch of a foreign 
bank; the Board of Governors in the 
case of a state member bank; or the 
OTS in the case of an insured Federal 
or state savings association. 

(3) In the case of a state nonmember 
bank, insured Federal branch of a for-
eign bank, or state member bank, in 
addition to service of the notification 
upon the appropriate Federal banking 
agency, a copy of the notification shall 
be sent to the appropriate State bank-
ing supervisor. 

(4) In instances in which a Tem-
porary Order Suspending Insurance is 
issued pursuant to section 8(a)(8) of the 
FDIA (12 U.S.C. 1818(a)(8)), the notifica-
tion may be served concurrently with 
such order. 

(b) Contents of notification. The notifi-
cation shall contain the FDIC’s deter-
mination, and the facts and cir-
cumstances upon which such deter-
mination is based, for the purpose of 
securing correction of such practice, 
condition, or violation. 

§ 308.122 Notice of intent to terminate. 

(a) If, after serving the notification 
under § 308.121, the Board of Directors 
determines that any unsafe or unsound 
practices, condition, or violation, spec-
ified in the notification, requires the 
termination of the insured status of 
the insured depository institution, the 
Board of Directors or its designee, if it 
determines to proceed further, shall 
cause to be served upon the insured de-
pository institution a notice of its in-
tention to terminate insured status not 
less than 30 days after service of the 
notification, unless a shorter time pe-
riod has been agreed upon by the ap-
propriate Federal banking agency. 

(b) The Board of Directors or its des-
ignee shall cause a copy of the notice 
to be sent to the appropriate Federal 
banking agency and to the appropriate 
state banking supervisor, if any. 

§ 308.123 Notice to depositors. 
If the Board of Directors enters an 

order terminating the insured status of 
an insured depository institution or 
branch, the insured depository institu-
tion shall, on the day that order be-
comes final, or on such other day as 
that order prescribes, mail a notifica-
tion of termination of insured status to 
each depositor at the depositor’s last 
address of record on the books of the 
insured depository institution or 
branch. The insured depository institu-
tion shall also publish the notification 
in two issues of a local newspaper of 
general circulation and shall furnish 
the FDIC with proof of such publica-
tions. The notification to depositors 
shall include information provided in 
substantially the following form: 

Notice 

(Date)lllll. 
1. The status of the lllll, as an (in-

sured depository institution) (insured 
branch) under the provisions of the Federal 
Deposit Insurance Act, will terminate as of 
the close of business on the llll day 
ofllllll, 19ll. 

2. Any deposits made by you after that 
date, either new deposits or additions to ex-
isting deposits, will not be insured by the 
Federal Deposit Insurance Corporation. 

3. Insured deposits in the (depository insti-
tution) (branch) on the llll day 
ofllllll, 19ll, will continue to be in-
sured, as provided by Federal Deposit Insur-
ance Act, for 2 years after the close of busi-
ness on the llll day of llllll, 
19ll. Provided, however, that any with-
drawals after the close of business on the 
llll day of llllll, 19ll, will re-
duce the insurance coverage by the amount 
of such withdrawals. 

lllllllllllllllllllllll

(Name of (depository institution or branch) 
lllllllllllllllllllllll

(Address) 
The notification may include any additional 
information the depository institution 
deems advisable, provided that the informa-
tion required by this section shall be set 
forth in a conspicuous manner on the first 
page of the notification. 

§ 308.124 Involuntary termination of 
insured status for failure to receive 
deposits. 

(a) Notice to show cause. When the 
Board of Directors or its designee has 
evidence that an insured depository in-
stitution is not engaged in the business 
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of receiving deposits, other than trust 
funds, the Board of Directors or its des-
ignee shall give written notice of this 
evidence to the depository institution 
and shall direct the depository institu-
tion to show cause why its insured sta-
tus should not be terminated under the 
provisions of section 8(p) of the FDIA 
(12 U.S.C. 1818(p)). The insured deposi-
tory institution shall have 30 days 
after receipt of the notice, or such 
longer period as is prescribed in the no-
tice, to submit affidavits, other written 
proof, and any legal arguments that it 
is engaged in the business of receiving 
deposits other than trust funds. 

(b) Notice of termination date. If, upon 
consideration of the affidavits, other 
written proof, and legal arguments, the 
Board of Directors determines that the 
depository institution is not engaged 
in the business of receiving deposits, 
other than trust funds, the finding 
shall be conclusive and the Board of Di-
rectors shall notify the depository in-
stitution that its insured status will 
terminate at the expiration of the first 
full semiannual assessment period fol-
lowing issuance of that notification. 

(c) Notification to depositors of termi-
nation of insured status. Within the time 
specified by the Board of Directors and 
prior to the date of termination of its 
insured status, the depository institu-
tion shall mail a notification of termi-
nation of insured status to each deposi-
tor at the depositor’s last address of 
record on the books of the depository 
institution. The depository institution 
shall also publish the notification in 
two issues of a local newspaper of gen-
eral circulation and shall furnish the 
FDIC with proof of such publications. 
The notification to depositors shall in-
clude information provided in substan-
tially the following form: 

Notice 

(Date)lllll. 
The status of the lllll, as an (insured 

depository institution) (insured branch) 
under the Federal Deposit Insurance Act, 
will terminate on the llll day 

ofllllll, 19ll, and its deposits will 
thereupon cease to be insured. 

branch) llllllllllllllllll

lllllllllllllllllllllll

(Address) 

The notification may include any additional 
information the depository institution 
deems advisable, provided that the informa-
tion required by this section shall be set 
forth in a conspicuous manner on the first 
page of the notification. 

§ 308.125 Temporary suspension of deposit 
insurance. 

(a) If, while an action is pending under sec-
tion 8(a)(2) of the FDIA (12 U.S.C. 1818(a)(2)), 
the Board of Directors, after consultation 
with the appropriate Federal banking agen-
cy, finds that an insured depository institu-
tion (other than a special supervisory asso-
ciation to which § 308.126 of this subpart ap-
plies) has no tangible capital under the cap-
ital guidelines or regulations of the appro-
priate Federal banking agency, the Board of 
Directors may issue a Temporary Order Sus-
pending Deposit Insurance, pending comple-
tion of the proceedings under section 8(a)(2) 
of the FDIA (12 U.S.C. 1818(a)(2)). 

(b) The temporary order shall be served 
upon the insured institution and a copy sent 
to the appropriate Federal banking agency 
and to the appropriate State banking super-
visor. 

(c) The temporary order shall become ef-
fective ten days from the date of service 
upon the insured depository institution. Un-
less set aside, limited, or suspended in pro-
ceedings under section 8(a)(8)(D) of the FDIA 
(12 U.S.C. 1818 (a)(8)(D)), the temporary order 
shall remain effective and enforceable until 
an order terminating the insured status of 
the institution is entered by the Board of Di-
rectors and becomes final, or the Board of 
Directors dismisses the proceedings. 

(d) Notification to depositors of suspension of 
insured status. Within the time specified by 
the Board of Directors and prior to the sus-
pension of insured status, the depository in-
stitution shall mail a notification of suspen-
sion of insured status to each depositor at 
the depositor’s last address of record on the 
books of the depository institution. The de-
pository institution shall also publish the 
notification in two issues of a local news-
paper of general circulation and shall furnish 
the FDIC with 
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proof of such publications. The notification 
to depositors shall include information pro-
vided in substantially the following form: 

Notice 

(Date)llllll. 
1. The status of the lllll, as an (in-

sured depository institution) (insured 
branch) under the provisions of the Federal 
Deposit Insurance Act, will be suspended as 
of the close of business on the llll day of 
llllll, 19ll, pending the completion 
of administrative proceedings under section 
8(a) of the Federal Deposit Insurance Act. 

2. Any deposits made by you after that 
date, either new deposits or additions to ex-
isting deposits, will not be insured by the 
Federal Deposit Insurance Corporation. 

3. Insured deposits in the (depository insti-
tution) (branch) on the llll day of 
llllll, 19ll, will continue to be in-
sured for llllll after the close of busi-
ness on thelllll day of lllll, 19ll. 
Provided, however, that any withdrawals 
after the close of business on the llll day 
ofllllll, 19ll, will reduce the insur-
ance coverage by the amount of such with-
drawals. 

lllllllllllllllllllllll

(Name of depository institution or branch) 
lllllllllllllllllllllll

(Address) 

The notification may include any additional 
information the depository institution 
deems advisable, provided that the informa-
tion required by this section shall be set 
forth in a conspicuous manner on the first 
page of the notification. 

§ 308.126 Special supervisory associations. 
If the Board of Directors finds that a sav-

ings association is a special supervisory as-
sociation under the provisions of section 
8(a)(8)(B) of the FDIA (12 U.S.C. 1818(a)(8)(B)) 
for purposes of temporary suspension of in-
sured status, the Board of Directors shall 
serve upon the association its findings with 
regard to the determination that the capital 
of the association, as computed using appli-
cable accounting standards, has suffered a 
material decline; that such association or its 
directors or officers, is engaging in an unsafe 
or unsound practice in conducting the busi-
ness of the association; that such association 
is in an unsafe or unsound condition to con-

tinue operating as an insured association; or 
that such association or its directors or offi-
cers, has violated any law, rule, regulation, 
order, condition imposed in writing by any 
Federal banking agency, or any written 
agreement, or that the association failed to 
enter into a capital improvement plan ac-
ceptable to the Corporation prior to Janu-
ary, 1990. 

Subpart G—Rules and Procedures Ap-
plicable to Proceedings Relating 
to Cease-and-Desist Orders 

§ 308.127 Scope. 

(a) Cease-and-desist proceedings under section 
8 of the FDIA. The rules and procedures of 
this subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to pro-
ceedings to order an insured nonmember 
bank or an institution-affiliated party to 
cease and desist from practices and viola-
tions described in section 8(b) of the FDIA, 12 
U.S.C. 1818(b); provided that the provisions of 
the Uniform Rules and subpart B of the 
Local Rules shall not apply to the issuance 
of temporary cease-and-desist orders pursu-
ant to section 8(c) of the FDIA (12 U.S.C. 
1818(c)). 

(b) Proceedings under the Securities Exchange 
Act of 1934. (1) The rules and procedures of 
this subpart, subpart B of the Local Rules 
and the Uniform Rules shall apply to pro-
ceedings by the Board of Directors to order a 
municipal securities dealer to cease and de-
sist from any violation of law or regulation 
specified in section 15B(c)(5) of the Securities 
Exchange Act, as amended (15 U.S.C. 78o– 
4(c)(5)) where the municipal securities dealer 
is an insured nonmember bank or a sub-
sidiary thereof. 

(2) The rules and procedures of this sub-
part, subpart B of the Local Rules and the 
Uniform Rules shall apply to proceedings by 
the Board of Directors to order a clearing 
agency or transfer agent to cease and desist 
from failure to comply with the applicable 
provisions of section 17, 17A and 19 of the Se-
curities Exchange Act of 1934, as amended (15 
U.S.C. 78q, 78q–l, 78s), and the applicable 
rules and regulations thereunder, where the 
clearing agency or transfer agent is an in-
sured nonmember bank or a subsidiary 
thereof. 
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§ 308.128 Grounds for cease-and-desist or-
ders. 

(a) General rule. The Board of Directors or 
its designee may issue and have served upon 
any insured nonmember bank or an institu-
tion-affiliated party a notice, as set forth in 
§ 308.18 of the Uniform Rules for practices 
and violations as described in § 308.127. 

(b) Extraterritorial acts of foreign banks. An 
act, violation or practice committed outside 
the United States by a foreign bank or an in-
stitution-affiliated party that would other-
wise be a ground for issuing a cease-and-de-
sist order under paragraph (a) of this section 
or a temporary cease-and-desist order under 
§ 308.131 of this subpart, shall be a ground for 
an order if the Board of Directors or its des-
ignee finds that: 

(1) The act, violation or practice has been, 
is, or is likely to be a cause of, or carried on 
in connection with or in furtherance of, an 
act, violation or practice committed within 
any state, territory, or possession of the 
United States or the District of Columbia 
which act, violation or practice, in and of 
itself, would be an appropriate basis for ac-
tion by the FDIC; or 

(2) The act, violation or practice, if proven, 
would adversely affect the insurance risk of 
the FDIC. 

§ 308.129 Notice to state supervisory author-
ity. 

The Board of Directors or its designee shall 
give the appropriate state supervisory au-
thority notification of its intent to institute 
a proceeding pursuant to subpart G of this 
part, and the grounds thereof. Any pro-
ceedings shall be conducted according to 
subpart G of this part, unless, within the 
time period specified in such notification, 
the state supervisory authority has effected 
satisfactory corrective action. No insured in-
stitution or other party who is the subject of 
any notice or order issued by the FDIC under 
this section shall have standing to raise the 
requirements of this subpart as grounds for 
attacking the validity of any such notice or 
order. 

§ 308.130 Effective date of order and service 
on bank. 

(a) Effective date. A cease-and-desist order 
issued by the Board of Directors after a hear-
ing, and a cease-and-desist order issued based 
upon a default, shall become effective at the 
expiration of 30 days after the service of the 
order upon the bank or its official. A cease- 
and-desist order issued upon consent shall 
become effective at the time specified there-
in. All cease-and-desist orders shall remain 
effective and enforceable, except to the ex-
tent they are stayed, modified, terminated, 
or set aside by the Board of Directors or its 
designee or by a reviewing court. 

(b) Service on banks. In cases where the 
bank is not the respondent, the cease-and-de-
sist order shall also be served upon the bank. 

§ 308.131 Temporary cease-and-desist order. 
(a) Issuance. (1) When the Board of Direc-

tors or its designee determines that the vio-
lation, or the unsafe or unsound practice, as 
specified in the notice, or the continuation 
thereof, is likely to cause insolvency or sig-
nificant dissipation of assets or earnings of 
the bank, or is likely to weaken the condi-
tion of the bank or otherwise prejudice the 
interests of its depositors prior to the com-
pletion of the proceedings under section 8(b) 
of the FDIA (12 U.S.C. 1818(b)) and § 308.128 of 
this subpart, the Board of Directors or its 
designee may issue a temporary order requir-
ing the bank or an institution-affiliated 
party to immediately cease and desist from 
any such violation, practice or to take af-
firmative action to prevent such insolvency, 
dissipation, condition or prejudice pending 
completion of the proceedings under section 
8(b) of the FDIA (12 U.S.C. 1818(b)). 

(2) When the Board of Directors or its des-
ignee issues a Notice of charges pursuant to 
12 U.S.C. 1818(b)(1) which specifies on the 
basis of particular facts and circumstances 
that a bank’s books and records are so in-
complete or inaccurate that the FDIC is un-
able, through the normal supervisory proc-
ess, to determine the financial condition of 
the bank or the details or purpose of any 
transaction or transactions that may have a 
material effect on the 
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financial condition of the bank, then the 
Board of Directors or its designee may issue 
a temporary order requiring: 

(i) The cessation of any activity or prac-
tice which gave rise, whether in whole or in 
part, to the incomplete or inaccurate state 
of the books or records; or 

(ii) Affirmative action to restore such 
books or records to a complete and accurate 
state, until the completion of the pro-
ceedings under section 8(b) of the FDIA (12 
U.S.C. 1818(b)). 

(3) The temporary order shall be served 
upon the bank or the institution-affiliated 
party named therein and shall also be served 
upon the bank in the case where the tem-
porary order applies only to an institution- 
affiliated party. 

(b) Effective date. A temporary order shall 
become effective when served upon the bank 
or the institution-affiliated party. Unless the 
temporary order is set aside, limited, or sus-
pended by a court in proceedings authorized 
under section 8(c)(2) of the FDIA (12 U.S.C. 
1818(c)(2)), the temporary order shall remain 
effective and enforceable pending completion 
of administrative proceedings pursuant to 
section 8(b) of the FDIA (12 U.S.C. 1818(b)) 
and entry of an order which has become 
final, or with respect to paragraph (a)(2) of 
this section the FDIC determines by exam-
ination or otherwise that the bank’s books 
and records are accurate and reflect the fi-
nancial condition of the bank. 

(c) Uniform Rules do not apply. The Uniform 
Rules and subpart B of the Local Rules shall 
not apply to the issuance of temporary or-
ders under this section. 

Subpart H—Rules and Procedures Ap-
plicable to Proceedings Relating 
to Assessment and Collection of 
Civil Money Penalties for Violation 
of Cease-and-Desist Orders and 
of Certain Federal Statutes, In-
cluding Call Report Penalties 

§ 308.132 Assessment of penalties. 
(a) Scope. The rules and procedures of this 

subpart, subpart B of the Local Rules, and 
the Uniform Rules shall apply to proceedings 
to assess and collect civil money penalties, 

including civil money penalties for violation 
of section 7(a) of the FDIA (12 U.S.C. 1817(a)). 

(b) Relevant considerations. In determining 
the amount of the civil penalty to be as-
sessed, the Board of Directors or its designee 
shall consider the financial resources and 
good faith of the bank or official, the gravity 
of the violation, the history of previous vio-
lations, and any such other matters as jus-
tice may require. 

(c) Amount. (1) The Board of Directors or 
its designee may assess civil money pen-
alties pursuant to section 8(i) of the FDIA (12 
U.S.C. 1818(i)), and § 308.01(e)(1) of the Uni-
form Rules. 

(2) The Board of Directors or its designee 
may assess civil money penalties pursuant to 
section 7(a) of the FDIA (12 U.S.C. 1817(a)) as 
follows: 

(i) Late filing—Tier One penalties. In cases 
in which a bank fails to make or publish its 
Report of Condition and Income (Call Re-
port) within the appropriate time periods, a 
civil money penalty of not more than $2,000 
per day may be assessed where the bank 
maintains procedures in place reasonably 
adapted to avoid inadvertent error and the 
late filing occurred unintentionally and as a 
result of such error; or the bank inadvert-
ently transmitted a Call Report which is 
minimally late. 

(A) First offense. Generally, in such cases, 
the amount assessed shall be $300 per day for 
each of the first 15 days for which the failure 
continues, and $600 per day for each subse-
quent day the failure continues, beginning 
on the sixteenth day. For banks with less 
than $25,000,000 in assets, the amount as-
sessed shall be the greater of $100 per day or 
1⁄1000th of the bank’s total assets (1⁄10th of a 
basis point) for each of the first 15 days for 
which the failure continues, and $200 or 
1⁄500th of the bank’s total assets, 1⁄5 of a basis 
point) for each subsequent day the failure 
continues, beginning on the sixteenth day. 

(B) Second offense. Where the bank has been 
delinquent in making or publishing its Call 
Report within the preceding five quarters, 
the amount assessed for the most current 
failure shall generally be $500 per day for 
each of the first 15 days for which the failure 
continues, and $1,000 per day for each 
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subsequent day the failure continues, begin-
ning on the sixteenth day. For banks with 
less than $25,000,000 in assets, those amounts, 
respectively, shall be 1⁄500th of the bank’s 
total assets and 1⁄250th of the bank’s total as-
sets. 

(C) Mitigating factors. The amounts set 
forth in paragraph (c)(2)(i)(A) of this section 
may be reduced based upon the factors set 
forth in paragraph (b) of this section. 

(D) Lengthy or repeated violations. The 
amounts set forth in this paragraph (c)(2)(i) 
will be assessed on a case-by-case basis 
where the amount of time of the bank’s de-
linquency is lengthy or the bank has been 
delinquent repeatedly in making or pub-
lishing its Call Reports. 

(E) Waiver. Absent extraordinary cir-
cumstances outside the control of the bank, 
penalties assessed for late filing shall not be 
waived. 

(ii) Late filing—Tier Two penalties. Where a 
bank fails to make or publish its Call Report 
within the appropriate time period, the 
Board of Directors or its designee may assess 
a civil money penalty of not more than 
$20,000 per day for each day the failure con-
tinues. Pursuant to the Debt Collection Im-
provement Act of 1996, for violations which 
occur after November 12, 1996, the maximum 
Tier Two penalty amount will increase to 
$22,000 per day for each day the failure con-
tinues. 

(iii) False or misleading reports or informa-
tion—(A) Tier One penalties. In cases in which 
a bank submits or publishes any false or mis-
leading Call Report or information, the 
Board of Directors or its designee may assess 
a civil money penalty of not more than $2,000 
per day for each day the information is not 
corrected, where the bank maintains proce-
dures in place reasonably adapted to avoid 
inadvertent error and the violation occurred 
unintentionally and as a result of such error; 
or the bank inadvertently transmits a Call 
Report or information which is false or mis-
leading. 

(B) Tier Two penalties. Where a bank sub-
mits or publishes any false or misleading 
Call Report or other information, the Board 
of Directors or its designee may assess a 
civil money penalty of not more than $20,000 
per day for each day the information is not 

corrected. Pursuant to the Debt Collection 
Improvement Act of 1996, for violations 
which occur after November 12, 1996, the 
maximum Tier Two penalty amount will in-
crease to $22,000 per day for each day the in-
formation is not corrected. 

(C) Tier Three penalties. Where a bank 
knowingly or with reckless disregard for the 
accuracy of any Call Report or information 
submits or publishes any false or misleading 
Call Report or other information, the Board 
of Directors or its designee may assess a 
civil money penalty of not more than the 
lesser of $1,000,000 or 1 percent of the bank’s 
total assets per day for each day the infor-
mation is not corrected. Pursuant to the 
Debt Collection Improvement Act of 1996, for 
violations which occur after November 12, 
1996, the maximum Tier Three penalty 
amount will increase to the lesser of 
$1,100,000 per day or 1 percent of the bank’s 
total assets per day for each day the infor-
mation is not corrected. 

(D) Mitigating factors. The amounts set 
forth in this paragraph (c)(2) may be reduced 
based upon the factors set forth in paragraph 
(b) of this section. 

(3) Adjustment of civil money penalties by the 
rate of inflation pursuant to section 31001(s) of 
the Debt Collection Act. Pursuant to section 
31001(s) of the Debt Collection Act, for viola-
tions which occur after November 12, 1996, 
the Board of Directors or its designee may 
assess civil money penalties in the maximum 
amounts as follows: 

(i) Civil money penalties assessed pursuant to 
section 8(i)(2) of the FDIA. Tier One civil 
money penalties may be assessed pursuant to 
section 8(i)(2)(A) of the FDIA (12 U.S.C. 
1818(i)(2)(A)) in an amount not to exceed 
$5,500 for each day during which the viola-
tion continues. Tier Two civil money pen-
alties may be assessed pursuant to section 
8(i)(2)(B) of the FDIA (12 U.S.C. 1818(i)(2)(B)) 
in an amount not to exceed $27,500 for each 
day during which the violation, practice or 
breach continues. Tier Three civil money 
penalties may be assessed pursuant to sec-
tion 8(i)(2)(C)(12 U.S.C. 1818(i)(2)(C)) in an 
amount not to exceed, in the case of any per-
son other than an insured depository institu-
tion $1,100,000 or, in the 
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case of any insured depository institution, 
an amount not to exceed the lesser of 
$1,100,000 or 1 percent of the total assets of 
such institution for each day during which 
the violation, practice, or breach continues. 

(A) Civil money penalties may be assessed 
pursuant to section 8(i)(2) of the FDIA in the 
amounts set forth in this paragraph (c)(3)(i) 
for violations of various consumer laws, in-
cluding, the Home Mortgage Disclosure Act 
(12 U.S.C. 2804 et seq. and 12 CFR 203.6), the 
Expedited Funds Availability Act (12 U.S.C. 
4001 et seq.), the Truth in Savings Act (12 
U.S.C. 4301 et seq.), the Real Estate Settle-
ment Procedures Act (12 U.S.C. 2601 et seq. 
and 12 CFR part 3500), the Truth in Lending 
Act (15 U.S.C. 1601 et seq.), the Fair Credit 
Reporting Act (15 U.S.C. 1681 et seq.), the 
Equal Credit Opportunity Act (15 U.S.C. 1691 
et seq.) the Fair Debt Collection Practices 
Act (15 U.S.C. 1692 et seq.), the Electronic 
Funds Transfer Act (15 U.S.C. 1693 et seq.) and 
the Fair Housing Act (42 U.S.C. 3601 et seq.) 
in the amounts set forth in paragraphs 
(c)(3)(i) through (c)(3)(iii) of this section. 

(ii) Civil money penalties assessed pursuant to 
section 7(c) of the FDIA for late filing or the 
submission false or misleading certified state-
ments. Tier One civil money penalties may be 
assessed pursuant to section 7(c)(4)(A) of the 
FDIA (12 U.S.C. 1817(c)(4)(A)) in an amount 
not to exceed $2,000 for each day during 
which the failure to file continues or the 
false or misleading information is not cor-
rected. Tier Two civil money penalties may 
be assessed pursuant to section 7(c)(4)(B) of 
the FDIA (12 U.S.C. 1817(c)(4)(B)) in an 
amount not to exceed $22,000 for each day 
during which the failure to file continues or 
the false or misleading information is not 
corrected. Tier Three civil money penalties 
may be assessed pursuant to section 
7(c)(4)(C) in an amount not to exceed the 
lesser of $1,100,000 or 1 percent of the total 
assets of the institution for each day during 
which the failure to file continues or the 
false or misleading information is not cor-
rected. 

(iii) Civil money penalties assessed pursuant 
to section 10(e)(4) of the FDIA for refusal to 
allow examination or to provide required infor-
mation during an examination. Pursuant to 

section 10(e)(4) of the FDIA (12 U.S.C. 
1820(e)(4)), civil money penalties may be as-
sessed against any affiliate of an insured de-
pository institution which refuses to permit 
a duly-appointed examiner to conduct an ex-
amination or to provide information during 
the course of an examination as set forth in 
section 20(b) of the FDIA (12 U.S.C. 1820(b)), 
in an amount not to exceed $5,500 for each 
day the refusal continues. 

(iv) Civil money penalties assessed pursuant 
to section 18(a)(3) of the FDIA for incorrect dis-
play of insurance logo. Pursuant to section 
18(a)(3) of the FDIA (12 U.S.C. 1828(a)(3)), 
civil money penalties may be assessed 
against an insured depository institution 
which fails to correctly display its insurance 
logo pursuant to that section, in an amount 
not to exceed $110 for each day the violation 
continues. 

(v) Civil money penalties assessed pursuant to 
section 18(h) of the FDIA for failure to file a 
certified statement or to pay assessment. Pursu-
ant to section 18(h) of the FDIA (12 U.S.C. 
1828(h)), a civil money penalty may be as-
sessed against an insured depository institu-
tion which wilfully fails or refuses to file a 
certified statement or pay any assessment 
required under the FDIA in an amount not to 
exceed $110 for each day the violation con-
tinues. 

(vi) Civil money penalties assessed pursuant 
to section 19b(j) of the FDIA for recordkeeping 
violations. Pursuant to section 19b(j) of the 
FDIA (12 U.S.C. 1829b(j)), civil money pen-
alties may be assessed against an insured de-
pository institution and any director, officer 
or employee thereof who wilfully or through 
gross negligence violates or causes a viola-
tion of the recordkeeping requirements of 
that section or its implementing regulations 
in an amount not to exceed $11,000 per viola-
tion. 

(vii) Civil fine pursuant to 12 U.S.C. 1832(c) 
for violation of provisions forbidding interest- 
bearing demand deposit accounts. Pursuant to 
12 U.S.C. 1832(c), any depository institution 
which violates the prohibition on deposit or 
withdrawal from interest-bearing accounts 
via negotiable or transferable instruments 
payable to third parties shall be subject to a 
fine of $1,100 per violation. 
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(viii) Civil penalties for violations of security 
measure requirements under 12 U.S.C. 1884. 
Pursuant to 12 U.S.C. 1884, an institution 
which violates a rule establishing minimum 
security requirements as set forth in 12 
U.S.C. 1882, shall be subject to a civil penalty 
not to exceed $110 for each day of the viola-
tion. 

(ix) Civil money penalties assessed pursuant 
to the Bank Holding Company Act of 1970 for 
prohibited tying arrangements. Pursuant to 
the Bank Holding Company Act of 1970, Tier 
One civil money penalties may be assessed 
pursuant to 12 U.S.C. 1972(2)(F)(i) in an 
amount not to exceed $5,500 for each day dur-
ing which the violation continues. Tier Two 
civil money penalties may be assessed pursu-
ant to 12 U.S.C. 1972(2)(F)(ii) in an amount 
not to exceed $27,500 for each day during 
which the violation, practice or breach con-
tinues. Tier Three civil money penalties may 
be assessed pursuant to 12 U.S.C. 
1972(2)(F)(iii) in an amount not to exceed, in 
the case of any person other than an insured 
depository institution $1,100,000 for each day 
during which the violation, practice, or 
breach continues or, in the case of any in-
sured depository institution, an amount not 
to exceed the lesser of $1,100,000 or 1 percent 
of the total assets of such institution for 
each day during which the violation, prac-
tice, or breach continues. 

(x) Civil money penalties assessed pursuant to 
the International Banking Act of 1978. Pursu-
ant to the International Banking Act of 1978 
(IBA) (12 U.S.C. 3108(b)), civil money pen-
alties may be assessed for failure to comply 
with the requirements of the IBA pursuant 
to section 8(i)(2) of the FDIA (12 U.S.C. 
1818(i)(2)), in the amounts set forth in para-
graph (c)(3)(i) of this section. 

(xi) Civil money penalties assessed for ap-
praisal violations. Pursuant to 12 U.S.C. 
3349(b), where a financial institution seeks, 
obtains, or gives any other thing of value in 
exchange for the performance of an appraisal 
by a person that the institution knows is not 
a state certified or licensed appraiser in con-
nection with a federally related transaction, 
a civil money penalty may be assessed pursu-
ant to section 8(i)(2) of the FDIA (12 U.S.C. 

1818(i)(2)) in the amounts set forth in para-
graph (c)(3)(i) of this section. 

(xii) Civil money penalties assessed pursuant 
to International Lending Supervision Act. Pur-
suant to the International Lending Super-
vision Act (ILSA) (12 U.S.C. 3909(d)), the 
CMP that may be assessed against any bank-
ing institution or any officer, director, em-
ployee, agent or other person participating 
in the conduct of the affairs of such banking 
institution is amount not to exceed $1,100 for 
each day a violation of the ILSA or any rule, 
regulation or order issued pursuant to ILSA 
continues. 

(xiii) Civil money penalties assessed for viola-
tions of the Community Development Banking 
and Financial Institution Act. Pursuant to the 
Community Development Banking and Fi-
nancial Institution Act (Community Devel-
opment Banking Act) (12 U.S.C. 4717(b)) a 
civil money penalty may be assessed for vio-
lations of the Community Development 
Banking Act pursuant to section 8(i)(2) of 
the FDIA (12 U.S.C. 1818(i)(2)), in the 
amounts set forth in paragraph (c)(3)(i) of 
this section. 

(xiv) Civil money penalties assessed for viola-
tions of the Securities Exchange Act of 1934. 
Pursuant to section 21B of the Securities Ex-
change Act of 1934 (Exchange Act) (15 U.S.C. 
78u–2), civil money penalties may be assessed 
for violations of certain provisions of the Ex-
change Act, where such penalties are in the 
public interest. Tier One civil money pen-
alties may be assessed pursuant to 15 U.S.C. 
78u–2(b)(1) in an amount not to exceed $5,500 
for a natural person or $55,000 for any other 
person for violations set forth in 15 U.S.C. 
78u–2(a). Tier Two civil money penalties may 
be assessed pursuant to 15 U.S.C. 78u–2(b)(2) 
in an amount not to exceed—for each viola-
tion set forth in 15 U.S.C. 78u–2(a)—$55,000 for 
a natural person or $275,000 for any other per-
son if the act or omission involved fraud, de-
ceit, manipulation, or deliberate or reckless 
disregard of a regulatory requirement. Tier 
Three civil money penalties may be assessed 
pursuant to 15 U.S.C. 78u–2(b)(3) for each vio-
lation set forth in 15 U.S.C. 78u–2(a), in an 
amount not to exceed $110,000 for a natural 
person or $550,000 for any other person, if the 
act or omission involved 
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fraud, deceit, manipulation, or deliberate or 
reckless disregard of a regulatory require-
ment; and such act or omission directly or 
indirectly resulted in substantial losses, or 
created a significant risk of substantial 
losses to other persons or resulted in sub-
stantial pecuniary gain to the person who 
committed the act or omission. 

(xv) Civil money penalties assessed for false 
claims and statements pursuant to the Program 
Fraud Civil Remedies Act. Pursuant to the 
Program Fraud Civil Remedies Act (31 U.S.C. 
3802), civil money penalties of not more than 
$5,500 per day may be assessed for violations 
involving false claims and statements. 

(xvi) Civil money penalties assessed for viola-
tions of the Flood Disaster Protection Act. Pur-
suant to the Flood Disaster Protection Act 
(FDPA)(42 U.S.C. 4012a(f)), civil money pen-
alties may be assessed against any regulated 
lending institution that engages in a pattern 
or practice of violations of the FDPA in an 
amount not to exceed $350 per violation, and 
not to exceed a total of $105,000 annually. 
[56 FR 37975, Aug. 9, 1991, as amended at 61 
FR 57991, Nov. 12, 1996] 

§ 308.133 Effective date of, and payment 
under, an order to pay. 

(a) Effective date. (1) Unless otherwise pro-
vided in the Notice, except in situations cov-
ered by paragraph (a)(2) of this section, civil 
penalties assessed pursuant to this subpart 
are due and payable 60 days after the Notice 
is served upon the respondent. 

(2) If the respondent both requests a hear-
ing and serves an answer, civil penalties as-
sessed pursuant to this subpart are due and 
payable 60 days after an order to pay, issued 
after the hearing or upon default, is served 
upon the respondent, unless the order pro-
vides for a different period of payment. Civil 
penalties assessed pursuant to an order to 
pay issued upon consent are due and payable 
within the time specified therein. 

(b) Payment. All penalties collected under 
this section shall be paid over to the Treas-
ury of the United States. 

Subpart I—Rules and Procedures for 
Imposition of Sanctions Upon Mu-
nicipal Securities Dealers or Per-
sons Associated With Them and 
Clearing Agencies or Transfer 
Agents 

§ 308.134 Scope. 
The rules and procedures in this subpart, 

subpart B of the Local Rules and the Uni-
form Rules shall apply to proceedings by the 
Board of Directors or its designee: 

(a) To censure, limit the activities of, sus-
pend, or revoke the registration of, any mu-
nicipal securities dealer for which the FDIC 
is the appropriate regulatory agency; 

(b) To censure, suspend, or bar from being 
associated with such a municipal securities 
dealer, any person associated with such a 
municipal securities dealer; and 

(c) To deny registration, to censure limit 
the activities of, suspend, or revoke the reg-
istration of, any transfer agent or clearing 
agency for which the FDIC is the appropriate 
regulatory agency. This subpart and the Uni-
form Rules shall not apply to proceedings to 
postpone or suspend registration of a trans-
fer agent or clearing agency pending final 
determination of denial or revocation of reg-
istration. 

§ 308.135 Grounds for imposition of sanc-
tions. 

(a) Action under section 15(b)(4) of the Ex-
change Act. The Board of Directors or its des-
ignee may issue and have served upon any 
municipal securities dealer for which the 
FDIC is the appropriate regulatory agency, 
or any person associated or seeking to be-
come associated with a municipal securities 
dealer for which the FDIC is the appropriate 
regulatory agency, a written notice of its in-
tention to censure, limit the activities or 
functions or operations of, suspend, or re-
voke the registration of, such municipal se-
curities dealer, or to censure, suspend, or bar 
the person from being associated with the 
municipal securities dealer, when the Board 
of Directors or its designee determines: 

(1) That such municipal securities dealer 
or such person 
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(i) Has committed any prohibited act or 
omitted any required act specified in sub-
paragraph (A), (D), or (E) of section 15(b)(4) 
of the Exchange Act, as amended (15 U.S.C. 
78o); 

(ii) Has been convicted of any offense spec-
ified in section 15(b)(4)(B) of the Exchange 
Act within ten years of commencement of 
proceedings under this subpart; or 

(iii) Is enjoined from any act, conduct, or 
practice specified in section 15(b)(4)(C) of the 
Exchange Act; and 

(2) That it is in the public interest to im-
pose any of the sanctions set forth in para-
graph (a) of this section. 

(b) Action under sections 17 and 17A of the 
Exchange Act. The Board of Directors or its 
designee may issue, and have served upon 
any transfer agent or clearing agency for 
which the FDIC is the appropriate regu-
latory agency, a written Notice of its inten-
tion to deny registration to, censure, place 
limitations on the activities or function or 
operations of, suspend, or revoke the reg-
istration of, the transfer agent or clearing 
agency, when the Board of Directors or its 
designee determines: 

(1) That the transfer agent or clearing 
agency has willfully violated, or is unable to 
comply with, any applicable provision of sec-
tion 17 or 17A of the Exchange Act, as 
amended, or any applicable rule or regula-
tion issued pursuant thereto; and 

(2) That it is in the public interest to im-
pose any of the sanctions set forth in para-
graph (b) of this section. 

§ 308.136 Notice to and consultation with 
the Securities and Exchange Commission. 

Before initiating any proceedings under 
§ 308.135, the FDIC shall: 

(a) Notify the Securities and Exchange 
Commission of the identity of the municipal 
securities dealer or associated person against 
whom proceedings are to be initiated, and 
the nature of and basis for the proposed ac-
tion; and 

(b) Consult with the Commission con-
cerning the effect of the proposed action on 
the protection of investors and the possi-
bility of coordinating the action with any 

proceeding by the Commission against the 
municipal securities dealer or associated 
person. 

§ 308.137 Effective date of order imposing 
sanctions. 

An order issued by the Board of Directors 
after a hearing or an order issued upon de-
fault shall become effective at the expiration 
of 30 days after the service of the order, ex-
cept that an order of censure, denial, or rev-
ocation of registration is effective when 
served. An order issued upon consent shall 
become effective at the time specified there-
in. All orders shall remain effective and en-
forceable except to the extent they are 
stayed, modified, terminated, or set aside by 
the Board of Directors, its designee, or a re-
viewing court, provided that orders of sus-
pension shall continue in effect no longer 
than 12 months. 

Subpart J—Rules and Procedures Re-
lating to Exemption Proceedings 
Under Section 12(h) of the Securi-
ties Exchange Act of 1934 

§ 308.138 Scope. 
The rules and procedures of this subpart J 

shall apply to proceedings by the Board of 
Directors or its designee to exempt, in whole 
or in part, an issuer of securities from the 
provisions of sections 12(g), 13, 14(a), 14(c), 
14(d), or 14(f) of the Exchange Act, as amend-
ed (15 U.S.C. 781, 78m, 78n (a), (c) (d) or (f)), 
or to exempt an officer or a director or bene-
ficial owner of securities of such an issuer 
from the provisions of section 16 of the Ex-
change Act (15 U.S.C. 78p). 

§ 308.139 Application for exemption. 
Any interested person may file a written 

application for an exemption under this sub-
part with the Executive Secretary, Federal 
Deposit Insurance Corporation, 550 17th 
Street NW., Washington, DC 20429. The appli-
cation shall specify the exemption sought 
and the reason therefor, and shall include a 
statement indicating why the exemption 
would be consistent with the public interest 
or the protection of investors. 
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§ 308.140 Newspaper notice. 
(a) General rule. If the Board of Directors or 

its designee, in its sole discretion, decides to 
further consider an application for exemp-
tion, there shall be served upon the applicant 
instructions to publish one notification in a 
newspaper of general circulation in the com-
munity where the main office of the issuer is 
located. The applicant shall furnish proof of 
such publication to the Executive Secretary 
or such other person as may be directed in 
the instructions. 

(b) Contents. The notification shall contain 
the name and address of the issuer and the 
name and title of the applicant, the exemp-
tion sought, a statement that a hearing will 
be held, and a statement that within 30 days 
of publication of the newspaper notice, inter-
ested persons may submit to the FDIC writ-
ten comments on the application for exemp-
tion and a written request for an opportunity 
to be heard. The address of the FDIC must 
appear in the notice. 

§ 308.141 Notice of hearing. 
Within ten days after expiration of the pe-

riod for receipt of comments pursuant to 
§ 308.140, the Executive Secretary shall serve 
upon the applicant and any person who has 
requested an opportunity to be heard written 
notification indicating the place and time of 
the hearing. The hearing shall be held not 
later than 30 days after service of the notifi-
cation of hearing. The notification shall con-
tain the name and address of the presiding 
officer designated by the Executive Sec-
retary and a statement of the matters to be 
considered. 

§ 308.142 Hearing. 
(a) Proceedings are informal. Formal rules of 

evidence, the adjudicative procedures of the 
APA (5 U.S.C. 554–557), the Uniform Rules 
and § 308.108 of subpart B of the Local Rules 
shall not apply to hearings under this sub-
part. 

(b) Hearing Procedure. (1) Parties to the 
hearing may appear personally or through 
counsel and shall have the right to introduce 
relevant and material documents and to 
make an oral statement. 

(2) There shall be no discovery in pro-
ceeding under this subpart J. 

(3) The presiding officer shall have discre-
tion to permit presentation of witnesses 
within specified time limits, provided that a 
list of witnesses is furnished to the presiding 
officer prior to the hearing. Witnesses shall 
be sworn, unless otherwise directed by the 
presiding officer. The presiding officer may 
ask questions of any witness and each party 
may cross-examine any witness presented by 
an opposing party. 

(4) The proceedings shall be on the record 
and the transcript shall be promptly sub-
mitted to the Board of Directors. The pre-
siding officer shall make recommendations 
to the Board of Directors, unless the Board 
of Directors, in its sole discretion, directs 
otherwise. 

§ 308.143 Decision of Board of Directors. 

Following submission of the hearing tran-
script to the Board of Directors, the Board of 
Directors may grant the exemption where it 
determines, by reason of the number of pub-
lic investors, the amount of trading interest 
in the securities, the nature and extent of 
the issuer’s activities, the issuer’s income or 
assets, or otherwise, that the exemption is 
consistent with the public interest or the 
protection of investors. Any exemption shall 
be set forth in an order specifying the terms 
of the exemption, the person to whom it is 
granted, and the period for which it is grant-
ed. A copy of the order shall be served upon 
each party to the proceeding. 

Subpart K—Procedures Applicable to 
Investigations Pursuant to Section 
10(c) of the FDIA 

§ 308.144 Scope. 

The procedures of this subpart shall be fol-
lowed when an investigation is instituted 
and conducted in connection with any open 
or failed insured depository institution, any 
institutions making application to become 
insured depository institutions, and affili-
ates thereof, or with other types of inves-
tigations to determine compliance with ap-
plicable law and regulations, pursuant to 
section 10(c) of the FDIA (12 U.S.C. 1820(c)). 
The Uniform Rules 
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and subpart B of the Local Rules shall not 
apply to investigations under this subpart. 

§ 308.145 Conduct of investigation. 
An investigation conducted pursuant to 

section 10(c) of the FDIA shall be initiated 
only upon issuance of an order by the Board 
of Directors; or by the General Counsel, the 
Director of the Division of Supervision, the 
Director of the Division of Depositor and 
Asset Services, or their respective designees 
as set forth at § 303.9 of this chapter. The 
order shall indicate the purpose of the inves-
tigation and designate FDIC’s representa-
tive(s) to direct the conduct of the investiga-
tion. Upon application and for good cause 
shown, the persons who issue the order of in-
vestigation may limit, quash, modify, or 
withdraw it. Upon the conclusion of the in-
vestigation, an order of termination of the 
investigation shall be issued by the persons 
issuing the order of investigation. 
[56 FR 37975, Aug. 9, 1991, as amended at 60 
FR 31384, June 15, 1995] 

§ 308.146 Powers of person conducting in-
vestigation. 

The person designated to conduct a section 
10(c) investigation shall have the power, 
among other things, to administer oaths and 
affirmations, to take and preserve testimony 
under oath, to issue subpoenas and sub-
poenas duces tecum and to apply for their 
enforcement to the United States District 
Court for the judicial district or the United 
States court in any territory in which the 
main office of the bank, institution, or affil-
iate is located or in which the witness re-
sides or conducts business. The person con-
ducting the investigation may obtain the as-
sistance of counsel or others from both with-
in and outside the FDIC. The persons who 
issue the order of investigation may limit, 
quash, or modify any subpoena or subpoena 
duces tecum, upon application and for good 
cause shown. The person conducting an in-
vestigation may report to the Board of Di-
rectors any instance where any attorney has 
been guilty of contemptuous conduct. The 
Board of Directors, upon motion of the per-
son conducting the investigation, or on its 
own motion, may make a finding of con-

tempt and may then summarily suspend, 
without a hearing, any attorney rep-
resenting a witness from further participa-
tion in the investigation. 

§ 308.147 Investigations confidential. 
lnvestigations conducted pursuant to sec-

tion 10(c) shall be confidential. Information 
and documents obtained by the FDIC in the 
course of such investigations shall not be 
disclosed, except as provided in part 309 of 
this chapter and as otherwise required by 
law. 

§ 308.148 Rights of witnesses. 
In an investigation pursuant to section 

10(c): 
(a) Any person compelled or requested to 

furnish testimony, documentary evidence, or 
other information, shall upon request be 
shown and provided with a copy of the order 
initiating the proceeding; 

(b) Any person compelled or requested to 
provide testimony as a witness or to furnish 
documentary evidence may be represented 
by a counsel who meets the requirements of 
§ 308.06 of the Uniform Rules. That counsel 
may be present and may: 

(1) Advise the witness before, during, and 
after such testimony; 

(2) Briefly question the witness at the con-
clusion of such testimony for clarification 
purposes; and 

(3) Make summary notes during such testi-
mony solely for the use and benefit of the 
witness; 

(c) All persons testifying shall be seques-
tered. Such persons and their counsel shall 
not be present during the testimony of any 
other person, unless permitted in the discre-
tion of the person conducting the investiga-
tion; 

(d) In cases of a perceived or actual con-
flict of interest arising out of an attorney’s 
or law firm’s representation of multiple wit-
nesses, the person conducting the investiga-
tion may require the attorney to comply 
with the provisions of § 308.08 of the Uniform 
Rules; and 

(e) Witness fees shall be paid in accordance 
with § 308.14 of the Uniform Rules. 
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§ 308.149 Service of subpoena. 
Service of a subpoena shall be accom-

plished in accordance with § 308.11 of the Uni-
form Rules. 

§ 308.150 Transcripts. 
(a) General rule. Transcripts of testimony, 

if any, in an investigation pursuant to sec-
tion 10(c) shall be recorded by an official re-
porter, or by any other person or means des-
ignated by the person conducting the inves-
tigation. A witness may, solely for the use 
and benefit of the witness, obtain a copy of 
the transcript of his or her testimony at the 
conclusion of the investigation or, at the dis-
cretion of the person conducting the inves-
tigation, at an earlier time, provided the 
transcript is available. The witness request-
ing a copy of his or her testimony shall bear 
the cost thereof. 

(b) Subscription by witness. The transcript 
of testimony shall be subscribed by the wit-
ness, unless the person conducting the inves-
tigation and the witness, by stipulation, 
have waived the signing, or the witness is ill, 
cannot be found, or has refused to sign. If the 
transcript of the testimony is not subscribed 
by the witness, the official reporter taking 
the testimony shall certify that the tran-
script is a true and complete transcript of 
the testimony. 

Subpart L—Procedures and Standards 
Applicable to a Notice of 
Change in Senior Executive Offi-
cer or Director Pursuant to Section 
32 of the FDIA 

§ 308.151 Scope. 
The rules and procedures set forth in this 

subpart shall apply to the notice filed by a 
state nonmember bank pursuant to section 
32 of the FDIA (12 U.S.C. 1831i) for the con-
sent of the FDIC to add to or replace an indi-
vidual on the Board of Directors, or to em-
ploy any individual as a senior executive of-
ficer, or change the responsibilities of any 
individual to a position of senior executive 
officer where the bank: 

(a) Has been chartered and operating as an 
insured nonmember bank for less than two 
years or the insured state branch has been li-

censed and operating as an insured branch 
for less than two years; 

(b) Has undergone a change in control 
within the preceding two years; or 

(c) Is not in compliance with the minimum 
capital requirement applicable to it or is 
otherwise in a troubled condition as deter-
mined by the FDIC on the basis of such insti-
tution’s most recent report of condition or 
report of examination or inspection. 

§ 308.152 Grounds for disapproval of notice. 
The Board of Directors or its designee may 

issue a notice of disapproval with respect to 
a notice submitted by a state nonmember 
bank pursuant to section 32 of the FDIA (12 
U.S.C. 1831i) where: 

(a) The competence, experience, character, 
or integrity of the individual with respect to 
whom such notice submitted indicates that 
it would not be in the best interests of the 
depositors of the state nonmember bank to 
permit the individual to be employed by or 
associated with such bank; or 

(b) The competence, experience, character, 
or integrity of the individual with respect to 
whom such notice is submitted indicated 
that it would not be in the best interests of 
the public to permit the individual to be em-
ployed by, or associated with, the state non-
member bank. 

§ 308.153 Procedures where notice of dis-
approval issues pursuant to § 303.14 of 
this chapter. 

(a) The Notice of Disapproval shall be 
served upon the insured state nonmember 
bank and the candidate for director or senior 
executive officer. The Notice of Disapproval 
shall: 

(1) Summarize or cite the relevant consid-
erations specified in § 308.152; 

(2) Inform the individual and the bank that 
a request for review of the disapproval may 
be filed within fifteen days of receipt of the 
Notice of Disapproval; and 

(3) Specify that additional information, if 
any, must be contained in the request for re-
view. 

(b) The request for review must be filed at 
the appropriate regional office. 

(c) The request for review must be in writ-
ing and should: 
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(1) Specify the reasons why the FDIC 
should reconsider its disapproval; and 

(2) Set forth relevant, substantive and ma-
terial documents, if any, that for good cause 
were not previously set forth in the notice 
required to be filed pursuant to section 32 of 
the FDIA (12 U.S.C. 1831i). 

§ 308.154 Decision on review. 
(a) Within 30 days of receipt of the request 

for review, the Board of Directors or its des-
ignee, shall notify the bank and/or the indi-
vidual filing the reconsideration (hereafter 
‘‘petitioner’’) of the FDIC’s decision on re-
view. 

(b) If the decision is to grant the review 
and approve the notice, the bank and the in-
dividual involved shall be so notified. 

(c) A denial of the request for review pur-
suant to section 32 of the FDIA shall: 

(1) Inform the petitioner that a written re-
quest for a hearing, stating the relief desired 
and the grounds therefore, may be filed with 
the Executive Secretary within 15 days after 
the receipt of the denial; and 

(2) Summarize or cite the relevant consid-
erations specified in § 308.152. 

(d) If a decision is not rendered within 30 
days, the petitioner may file a request for a 
hearing within fifteen days from the date of 
expiration. 

§ 308.155 Hearing. 
(a) Hearing dates. The Executive Secretary 

shall order a hearing to be commenced with-
in 30 days after receipt of a request for a 
hearing filed pursuant to § 308.154. Upon re-
quest of the petitioner or the FDIC, the pre-
siding officer or the Executive Secretary 
may order a later hearing date. 

(b) Burden of proof. The ultimate burden of 
proof shall be upon the candidate for director 
or senior executive officer. The burden of 
going forward with a prima facie case shall be 
upon the FDIC. 

(c) Hearing procedure. (1) The hearing shall 
be held in Washington, DC or at another des-
ignated place, before a presiding officer des-
ignated by the Executive Secretary. 

(2) The provisions of §§ 308.06 through 308.12, 
308.16, and 308.21 of the Uniform Rules and 
§§ 308.101 through 308.102, and 308.104 through 

308.106 of subpart B of the Local Rules shall 
apply to hearings held pursuant to this sub-
part. 

(3) The petitioner may appear at the hear-
ing and shall have the right to introduce rel-
evant and material documents and make an 
oral presentation. Members of the FDIC en-
forcement staff may attend the hearing and 
participate as representatives of the FDIC 
enforcement staff. 

(4) There shall be no discovery in pro-
ceedings under this subpart. 

(5) At the discretion of the presiding offi-
cer, witnesses may be presented within speci-
fied time limits, provided that a list of wit-
nesses is furnished to the presiding officer 
and to all other parties prior to the hearing. 
Witnesses shall be sworn, unless otherwise 
directed by the presiding officer. The pre-
siding officer may ask questions of any wit-
ness. Each party shall have the opportunity 
to cross-examine any witness presented by 
an opposing party. The transcript of the pro-
ceedings shall be furnished, upon request and 
payment of the cost thereof, to the peti-
tioner afforded the hearing. 

(6) In the course of or in connection with 
any hearing under paragraph (c) of this sec-
tion the presiding officer shall have the 
power to administer oaths and affirmations, 
to take or cause to be taken depositions of 
unavailable witnesses, and to issue, revoke, 
quash, or modify subpoenas and subpoenas 
duces tecum. Where the presentation of wit-
nesses is permitted, the presiding officer 
may require the attendance of witnesses 
from any state, territory, or other place sub-
ject to the jurisdiction of the United States 
at any location where the proceeding is 
being conducted. Witness fees shall be paid 
in accordance with § 308.14 of the Uniform 
Rules. 

(7) Upon the request of the applicant af-
forded the hearing, or the members of the 
FDIC enforcement staff, the record shall re-
main open for five business days following 
the hearing for the parties to make addi-
tional submissions to the record. 

(8) The presiding officer shall make rec-
ommendations to the Board of Directors or 
its designee, where possible, within fifteen 
days after the last day 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00107 Fmt 8010 Sfmt 8003 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



98 

12 CFR Ch. III (1–1–98 Edition) § 308.124 

for the parties to submit additions to the 
record. 

(9) The presiding officer shall forward his 
or her recommendation to the Executive 
Secretary who shall promptly certify the en-
tire record, including the recommendation 
to the Board of Directors or its designee. The 
Executive Secretary’s certification shall 
close the record. 

(d) Written submissions in lieu of hearing. 
The petitioner may in writing waive a hear-
ing and elect to have the matter determined 
on the basis of written submissions. 

(e) Failure to request or appear at hearing. 
Failure to request a hearing shall constitute 
a waiver of the opportunity for a hearing. 
Failure to appear at a hearing in person or 
through an authorized representative shall 
constitute a waiver of hearing. If a hearing is 
waived, the order shall be final and 
unappealable, and shall remain in full force 
and effect. 

(f) Decision by Board of Directors or its des-
ignee. Within 45 days following the Executive 
Secretary’s certification of the record to the 
Board of Directors or its designee, the Board 
of Directors or its designee shall notify the 
affected individual whether the denial of the 
notice will be continued, terminated, or oth-
erwise modified. The notification shall state 
the basis for any decision of the Board of Di-
rectors or its designee that is adverse to the 
petitioner. The Board of Directors or its des-
ignee shall promptly rescind or modify the 
denial where the decision is favorable to the 
petitioner. 

Subpart M—Procedures and Stand-
ards Applicable to an Application 
Pursuant to Section 19 of the FDIA 

§ 308.156 Scope. 
The rules and procedures set forth in this 

subpart shall apply to an application filed 
pursuant to section 19 of the FDIA (12 U.S.C. 
1829) by an insured depository institution 
and a person, who has been convicted of any 
criminal offense involving dishonesty or a 
breach of trust or who has agreed to enter 
into a pretrial diversion or similar program 
in connection with the prosecution of such 
offense, to seek the prior written consent of 
the FDIC to become or continue as an insti-

tution-affiliated party with respect to an in-
sured depository institution; to own or con-
trol directly or indirectly an insured deposi-
tory institution; or to participate directly or 
indirectly in any manner in the conduct of 
the affairs of an insured depository institu-
tion. 

§ 308.157 Relevant considerations. 
(a) In proceedings under § 308.156 on an ap-

plication to become or continue as an insti-
tution-affiliated party with respect to an in-
sured depository institution; to own or con-
trol directly or indirectly an insured deposi-
tory institution; or to participate directly or 
indirectly in any manner in the conduct of 
the affairs of an insured depository institu-
tion, the following shall be considered: 

(1) Whether the conviction or entry into a 
pretrial diversion or similar program is for a 
criminal offense involving dishonesty or 
breach of trust; 

(2) Whether participation directly or indi-
rectly by the person in any manner in the 
conduct of the affairs of the insured deposi-
tory institution constitutes a threat to the 
safety or soundness of the insured depository 
institution or the interests of its depositors, 
or threatens to impair public confidence in 
the insured depository institution; 

(3) Evidence of the applicant’s rehabilita-
tion; 

(4) The position to be held by the appli-
cant; 

(5) The amount of influence and control 
the applicant will be able to exercise over 
the affairs and operations of the insured de-
pository institution; 

(6) The ability of the management at the 
insured depository institution to supervise 
and control the activities of the applicant; 

(7) The level of ownership which the appli-
cant will have at the insured depository in-
stitution; 

(8) Applicable fidelity bond coverage for 
the applicant; and 

(9) Additional factors in the specific case 
that appear relevant. 

(b) The question of whether a person, who 
was convicted of a crime or who agreed to 
enter a pretrial diversion or similar pro-
gram, was guilty of that 
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crime shall not be at issue in a proceeding 
under this subpart. 

§ 308.158 Filing papers and effective date. 
(a) Filing with the regional office. Applica-

tions pursuant to section 19 shall be filed in 
the appropriate regional office. 

(b) Effective date. An application pursuant 
to section 19 may be made in writing at any 
time more than one year after the issuance 
of a decision denying an application pursu-
ant to section 19. The removal and/or prohi-
bition pursuant to section 19 shall continue 
until the applicant has been reinstated by 
the Board of Directors or its designee for 
good cause shown. 

§ 308.159 Denial of applications. 
A denial of an application pursuant to sec-

tion 19 shall: 
(a) Inform the applicant that a written re-

quest for a hearing, stating the relief desired 
and the grounds therefor and any supporting 
evidence, may be filed with the Executive 
Secretary within 60 days after the denial; 
and 

(b) Summarize or cite the relevant consid-
erations specified in § 308.157 of this subpart. 

§ 308.160 Hearings. 
(a) Hearing dates. The Executive Secretary 

shall order a hearing to be commenced with-
in 60 days after receipt of a request for hear-
ing on an application filed pursuant to 
§ 308.159. Upon the request of the applicant or 
FDIC enforcement counsel, the presiding of-
ficer or the Executive Secretary may order a 
later hearing date. 

(b) Burden of proof. The ultimate burden of 
proof shall be upon the person proposing to 
become or continue as an institution-affili-
ated party with respect to an insured deposi-
tory institution; to own or control directly 
or indirectly an insured depository institu-
tion; or to participate directly or indirectly 
in any manner in the conduct of the affairs 
of an insured depository institution. The 
burden of going forward with a prima facie 
case shall be upon the FDIC. 

(c) Hearing procedure. (1) The hearing shall 
be held in Washington, DC, or at another 
designated place, before a presiding officer 
designated by the Executive Secretary. 

(2) The provisions of §§ 308.06 through 308.12, 
308.16, and 308.21 of the Uniform Rules and 
§§ 308.101 through 308.102 and 308.104 through 
308.106 of subpart B of the Local Rules shall 
apply to hearings held pursuant to this sub-
part. 

(3) The applicant may appear at the hear-
ing and shall have the right to introduce rel-
evant and material documents and oral argu-
ment. Members of the FDIC enforcement 
staff may attend the hearing and participate 
as a party. 

(4) There shall be no discovery in pro-
ceedings under this subpart. 

(5) At the discretion of the presiding offi-
cer, witnesses may be presented within speci-
fied time limits, provided that a list of wit-
nesses is furnished to the presiding officer 
and to all other parties prior to the hearing. 
Witnesses shall be sworn, unless otherwise 
directed by the presiding officer. The pre-
siding officer may ask questions of any wit-
ness. Each party shall have the opportunity 
to cross-examine any witness presented by 
an opposing party. The transcript of the pro-
ceedings shall be furnished, upon request and 
payment of the cost thereof, to the applicant 
afforded the hearing. 

(6) In the course of or in connection with 
any hearing under this subsection, the pre-
siding officer shall have the power to admin-
ister oaths and affirmations, to take or 
cause to be taken depositions of unavailable 
witnesses, and to issue, revoke, quash, or 
modify subpoenas and subpoenas duces 
tecum. Where the presentation of witnesses 
is permitted, the presiding officer may re-
quire the attendance of witnesses from any 
state, territory, or other place subject to the 
jurisdiction of the United States at any loca-
tion where the proceeding is being con-
ducted. Witness fees shall be paid in accord-
ance with § 308.14 of the Uniform Rules. 

(7) Upon the request of the applicant af-
forded the hearing, or FDIC enforcement 
staff, the record shall remain open for five 
business days following the hearing for the 
parties to make additional submissions to 
the record. 

(8) The presiding officer shall make rec-
ommendations to the Board of Directors, 
where possible, within 20 days 
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after the last day for the parties to submit 
additions to the record. 

(9) The presiding officer shall forward his 
or her recommendation to the Executive 
Secretary who shall promptly certify the en-
tire record, including the recommendation 
to the Board of Directors or its designee. The 
Executive Secretary’s certification shall 
close the record. 

(d) Written submissions in lieu of hearing. 
The applicant or the bank may in writing 
waive a hearing and elect to have the matter 
determined on the basis of written submis-
sions. 

(e) Failure to request or appear at hearing. 
Failure to request a hearing shall constitute 
a waiver of the opportunity for a hearing. 
Failure to appear at a hearing in person or 
through an authorized representative shall 
constitute a waiver of hearing. If a hearing is 
waived, the person shall remain barred under 
section 19. 

(f) Decision by Board of Directors or its des-
ignee. Within 60 days following the Executive 
Secretary’s certification of the record to the 
Board of Directors or its designee, the Board 
of Directors or its designee shall notify the 
affected person whether the person shall re-
main barred under section 19. The notifica-
tion shall state the basis for any decision of 
the Board of Directors or its designee that is 
adverse to the applicant. 

Subpart N—Rules and Procedures Ap-
plicable to Proceedings Relating 
to Suspension, Removal, and Pro-
hibition Where a Felony ls 
Charged 

§ 308.161 Scope. 
The rules and procedures set forth in this 

subpart shall apply to the following pro-
ceedings: 

(a) To suspend an institution-affiliated 
party of an insured state nonmember bank, 
or to prohibit such party from further par-
ticipation in the conduct of the affairs of the 
bank, where the individual is charged in any 
state, Federal, or territorial information or 
indictment, or complaint, with the commis-
sion of, or participation in, a crime involving 
dishonesty or breach of trust punishable by 

imprisonment exceeding one year under 
state or Federal law; or 

(b) To remove from office or to prohibit an 
institution-affiliated party from further par-
ticipation in the conduct of the affairs of the 
bank, except with the consent of the Board 
of Directors or its designee, if continued 
service or participation by such party poses 
a threat to the interests of the bank’s de-
positors or threatens to impair public con-
fidence in the depository institution, where a 
judgment of conviction or an agreement to 
enter a pre-trial diversion or other similar 
program is entered against such party, not 
subject to further appellate review, has been 
entered against the individual for the com-
mission of, or participation in, a crime in-
volving dishonesty or breach of trust punish-
able by imprisonment exceeding one year 
under state or Federal law. 

§ 308.162 Relevant considerations. 
(a)(1) In proceedings under § 308.161 (a) and 

(b) for a suspension, removal or prohibition 
order, the following shall be considered: 

(i) Whether the alleged offense is a crime 
which is punishable by imprisonment for a 
term exceeding one year under state or Fed-
eral law, and which involves dishonesty or 
breach of trust; and 

(ii) Whether continued service or participa-
tion by the institution-affiliated party may 
pose a threat to the interest of the bank’s 
depositors, or threatens to impair public 
confidence in the bank. 

(2) Additional factors in the specific case 
that appear relevant to its decision to con-
tinue in effect, rescind, terminate, or modify 
a suspension, removal or prohibition order 
may be considered. 

(b) The question of whether an institution- 
affiliated party charged with a crime is 
guilty of the crime charged shall not be tried 
or considered in a proceeding under this sub-
part. 

§ 308.163 Notice of suspension, and orders of 
removal or prohibition. 

(a) Notice of suspension or prohibition. (1) 
The Board of Directors or its designee may 
suspend or prohibit from further participa-
tion in the conduct of 
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the affairs of the bank an institution-affili-
ated party by written notice of suspension or 
prohibition upon a determination by the 
Board of Directors or its designee that the 
grounds for such suspension or prohibition 
exist. The written notice of suspension or 
prohibition shall be served upon the institu-
tion-affiliated party and the bank. 

(2) The written notice of suspension shall: 
(i) Inform the institution-affiliated party 

that a written request for a hearing, stating 
the relief desired and grounds therefore, and 
any supporting evidence, may be filed with 
the Executive Secretary within 30 days after 
receipt of the written notice; and 

(ii) Summarize or cite to the relevant con-
siderations specified in § 308.162 of this sub-
part. 

(3) The suspension or prohibition shall be 
effective immediately upon service on the in-
stitution-affiliated party, and shall remain 
in effect until final disposition of the infor-
mation, indictment, complaint, or until it is 
terminated by the Board of Directors or its 
designee under the provisions of § 308.164 or 
otherwise. 

(b) Order of removal or prohibition. (1) The 
Board of Directors or its designee may issue 
an order removing or prohibiting from fur-
ther participation in the conduct of the af-
fairs of the bank an institution-affiliated 
party, when: 

(i) A final judgment of conviction not sub-
ject to further appellate review is entered 
against the individual for a crime referred to 
in § 308.161(b); and 

(ii) The Board of Directors or its designee 
determines that continued service or partici-
pation of the institution-affiliated party 
may threaten the interests of the bank’s de-
positors or may threaten to impair public 
confidence in the bank. 

(2) The order shall be served upon the insti-
tution-affiliated party and the bank. 

(3) The order shall: 
(i) Inform the institution-affiliated party 

that a written request for a hearing, stating 
the relief desired and grounds therefor, and 
any supporting evidence, may be filed with 
the Executive Secretary within 30 days after 
receipt of the order; and 

(ii) Summarize or cite the relevant consid-
erations specified in § 308.162 of this subpart. 

(4) The order shall be effective imme-
diately upon service on the institution-affili-
ated party, and shall remain in effect until it 
is terminated by the Board of Directors or 
its designee under the provisions of § 308.164 
or otherwise. 

§ 308.164 Hearings. 

(a) Hearing dates. The Executive Secretary 
shall order a hearing to be commenced with-
in 30 days after receipt of a request for hear-
ing on an application filed pursuant to 
§ 308.163. Upon the request of the applicant, 
the presiding officer or the Executive Sec-
retary may order a later hearing date. 

(b) Hearing procedure. (1) The hearing shall 
be held in Washington, DC, or at another 
designated place, before a presiding officer 
designated by the Executive Secretary. 

(2) The provisions of §§ 308.06 through 308.12, 
308.16, and 308.21 of the Uniform Rules and 
§§ 308.101 through 308.102 and 308.104 through 
308.106 of subpart B of the Local Rules shall 
apply to hearings held pursuant to this sub-
part. 

(3) The applicant may appear at the hear-
ing and shall have the right to introduce rel-
evant and material documents and oral argu-
ment. Members of the FDIC enforcement 
staff may attend the hearing and participate 
as representatives of the FDIC enforcement 
staff. 

(4) There shall be no discovery in pro-
ceedings under this subpart. 

(5) At the discretion of the presiding offi-
cer, witnesses may be presented within speci-
fied time limits, provided that a list of wit-
nesses is furnished to the presiding officer 
and to all other parties prior to the hearing. 
Witnesses shall be sworn, unless otherwise 
directed by the presiding officer. The pre-
siding officer may ask questions of any wit-
ness. Each party shall have the opportunity 
to cross-examine any witness presented by 
an opposing party. The transcript of the pro-
ceedings shall be furnished, upon request and 
payment of the cost thereof, to the applicant 
afforded the hearing. 

(6) In the course of or in connection with 
any hearing under paragraph (b) of this sec-
tion, the presiding officer 
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shall have the power to administer oaths and 
affirmations, to take or cause to be taken 
depositions of unavailable witnesses, and to 
issue, revoke, quash, or modify subpoenas 
and subpoenas duces tecum. Where the pres-
entation of witnesses is permitted, the pre-
siding officer may require the attendance of 
witnesses from any state, territory, or other 
place subject to the jurisdiction of the 
United States at any location where the pro-
ceeding is being conducted. Witness fees 
shall be paid in accordance with § 308.14 of 
the Uniform Rules. 

(7) Upon the request of the applicant af-
forded the hearing, or the members of the 
FDIC enforcement staff, the record shall re-
main open for five business days following 
the hearing for the parties to make addi-
tional submissions to the record. 

(8) The presiding officer shall make rec-
ommendations to the Board of Directors, 
where possible, within ten days after the last 
day for the parties to submit additions to 
the record. 

(9) The presiding officer shall forward his 
or her recommendation to the Executive 
Secretary who shall promptly certify the en-
tire record, including the recommendation 
to the Board of Directors. The Executive 
Secretary’s certification shall close the 
record. 

(c) Written submissions in lieu of hearing. 
The applicant or the bank may in writing 
waive a hearing and elect to have the matter 
determined on the basis of written submis-
sions. 

(d) Failure to request or appear at hearing. 
Failure to request a hearing shall constitute 
a waiver of the opportunity for a hearing. 
Failure to appear at a hearing in person or 
through an authorized representative shall 
constitute a waiver of hearing. If a hearing is 
waived, the order shall be final and 
unappealable, and shall remain in full force 
and effect pursuant to § 308.163. 

(e) Decision by Board of Directors or its des-
ignee. Within 60 days following the Executive 
Secretary’s certification of the record to the 
Board of Directors or its designee, the Board 
of Directors or its designee shall notify the 
affected individual whether the order of re-
moval or prohibition will be continued, ter-

minated, or otherwise modified. The notifi-
cation shall state the basis for any decision 
of the Board of Directors or its designee that 
is adverse to the applicant. The Board of Di-
rectors or its designee shall promptly rescind 
or modify an order of removal or prohibition 
where the decision is favorable to the appli-
cant. 

Subpart O—Liability of Commonly 
Controlled Depository Institutions 

§ 308.165 Scope. 
The rules and procedures in this subpart, 

subpart B of the Local Rules and the Uni-
form Rules shall apply to proceedings in con-
nection with the assessment of cross-guar-
anty liability against commonly controlled 
depository institutions. 

§ 308.166 Grounds for assessment of liabil-
ity. 

Any insured depository institution shall be 
liable for any loss incurred or reasonably an-
ticipated to be incurred by the corporation, 
subsequent to August 9, 1989, in connection 
with the default of a commonly controlled 
insured depository institution, or any loss 
incurred or reasonably anticipated to be in-
curred in connection with any assistance 
provided by the Corporation to any com-
monly controlled depository institution in 
danger of default. 

§ 308.167 Notice of assessment of liability. 
(a) The amount of liability shall be as-

sessed upon service of a Notice of Assess-
ment of Liability upon the liable depository 
institution, within two years of the date the 
Corporation incurred the loss. 

(b) Contents of Notice. (1) The Notice of As-
sessment of Liability shall set forth: 

(i) The basis for the FDIC’s jurisdiction 
over the proceeding; 

(ii) A statement of the Corporation’s good 
faith estimate of the amount of loss it has 
incurred or anticipates incurring; 

(iii) A statement of the method by which 
the estimated loss was calculated; 

(iv) A proposed order directing payment by 
the liable institution of the FDIC’s esti-
mated amount of loss, and 
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the schedule under which the payment will 
be due; 

(v) In cases involving more than one liable 
institution, the estimated amount of each 
institution’s share of the liability. 

(2) The Notice of Assessment of Liability 
shall advise the liable institution(s): 

(i) That an answer must be filed within 20 
days after service of the Notice; 

(ii) That, if a hearing is requested, a re-
quest for a hearing must be filed within 20 
days after service of the Notice; 

(iii) That if a hearing is requested, such 
hearing will be held within the judicial dis-
trict in which the liable institution is found, 
or, in cases involving more than one liable 
institution, within a judicial district in 
which at least one liable institution is found; 

(iv) That, unless the administrative law 
judge sets a different date, the hearing will 
commence 120 days after service of the No-
tice of Assessment of Liability; and 

(v) That failure to request a hearing shall 
render the Notice of Assessment a final and 
unappealable order. 

§ 308.168 Effective date of and payment 
under an order to pay. 

(a) Unless otherwise provided in the Notice 
of Assessment of Liability, payment of the 
assessment shall be due on or before the 21st 
day after service of the Assessment of Liabil-
ity, under the terms of the schedule for pay-
ment set forth therein. 

(b) All payments collected shall be paid to 
the Corporation. 

(c) Failure to request a hearing as pre-
scribed herein shall render the order to pay 
final and unappealable. 

Subpart P—Rules and Procedures Re-
lating to the Recovery of Attorney 
Fees and Other Expenses 

§ 308.169 Scope. 
This subpart, and the Equal Access to Jus-

tice Act (5 U.S.C. 504), which it implements, 
apply to adversary adjudications before the 
FDIC. The types of adjudication covered by 
this subpart are those listed in § 308.01 of the 
Uniform Rules. The Uniform Rules and sub-
part B of the Local Rules apply to any pro-

ceedings to recover fees and expenses under 
this subpart. 

§ 308.170 Filing, content, and service of doc-
uments. 

(a) Time to file. An application and any 
other pleading or document related to the 
application may be filed with the Executive 
Secretary whenever the applicant has pre-
vailed in the proceeding or in a discrete sig-
nificant substantive portion of the pro-
ceeding within 30 days after service of the 
final order of the Board of Directors in dis-
position of the proceeding. 

(b) Content. The application and related 
documents shall conform to the require-
ments of § 308.10 of the Uniform Rules. 

(c) Service. The application and related doc-
uments shall be served on all parties to the 
adversary adjudication in accordance with 
§ 308.11 of the Uniform Rules, except that 
statements of net worth shall be served only 
on counsel for the FDIC. 

(d) Upon receipt of an application, the Ex-
ecutive Secretary shall refer the matter to 
the administrative law judge who heard the 
underlying adversary proceeding, provided 
that if the original administrative law judge 
is unavailable, or the Executive Secretary 
determines, in his or her sole discretion, that 
there is cause to refer the matter to a dif-
ferent administrative law judge, the matter 
shall be referred to a different administra-
tive law judge. 

§ 308.171 Responses to application. 

(a) By FDIC. (1) Within 20 days after serv-
ice of an application, counsel for the FDIC 
may file with the Executive Secretary and 
serve on all parties an answer to the applica-
tion. Unless counsel for the FDIC requests 
and is granted an extension of time for filing 
or files a statement of intent to negotiate 
under § 308.179 of this subpart, failure to file 
an answer within the 20-day period will be 
treated as a consent to the award requested. 

(2) The answer shall explain in detail any 
objections to the award requested and iden-
tify the facts relied on in support of the 
FDIC’s position. If the answer is based on 
any alleged facts not 
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already in the record of the proceeding, the 
answer shall include either supporting affi-
davits or a request for further proceedings 
under § 308.180. 

(b) Reply to answer. The applicant may file 
a reply if the FDIC has addressed in its an-
swer any of the following issues: that the po-
sition of the FDIC was substantially justi-
fied, that the applicant unduly protracted 
the proceedings, or that special cir-
cumstances make an award unjust. The reply 
shall be filed within 15 days after service of 
the answer. If the reply is based on any al-
leged facts not already in the record of the 
proceeding, the reply shall include either 
supporting affidavits or a request for further 
proceedings under § 308.180. 

(c) By other parties. Any party to the adver-
sary adjudication, other than the applicant 
and the FDIC, may file comments on an ap-
plication within 20 days after service of the 
application. If the applicant is entitled to 
file a reply to the FDIC’s answer under para-
graph (b) of this section, another party may 
file comments on the answer within 15 days 
after service of the answer. A commenting 
party may not participate in any further 
proceedings on the application unless the ad-
ministrative law judge determines that the 
public interest requires such participation in 
order to permit additional exploration of 
matters raised in the comments. 

(d) Additional response. Additional filings in 
the nature of pleadings may be submitted 
only by leave of the administrative law 
judge. 

§ 308.172 Eligibility of applicants. 
(a) Genera1 rule. To be eligible for an award 

under this subpart, an applicant must have 
been named or admitted as a party to the 
proceeding. In addition, the applicant must 
show that it meets all other conditions of 
eligibility set out in paragraph (b) of this 
section. 

(b) Types of eligible applicant. The types of 
eligible applicant are: 

(1) An individual with a net worth of not 
more than $2,000,000 at the time the adver-
sary adjudication was initiated; or 

(2) Any owner of an unincorporated busi-
ness, or any partnership, corporation, asso-
ciations, unit of local government or organi-

zation, the net worth of which did not exceed 
$7,000,000 and which did not have more than 
500 employees at the time the adversary ad-
judication was initiated. 

(c) Factors to be considered. In determining 
the types of eligible applicants: 

(1) An applicant who owns an unincor-
porated business shall be considered as an in-
dividual rather than a sole owner of an unin-
corporated business if the issues on which he 
or she prevails are related to personal inter-
ests rather than to business interests. 

(2) An applicant’s net worth includes the 
value of any assets disposed of for the pur-
pose of meeting an eligibility standard and 
excludes the value of any obligations in-
curred for this purpose. Transfers of assets 
or obligations incurred for less than reason-
ably equivalent value will be presumed to 
have been made for this purpose. 

(3) The net worth of a bank shall be estab-
lished by the net worth information reported 
in conformity with applicable instructions 
and guidelines on the bank’s Consolidated 
Report of Condition and Income filed for the 
last reporting date before the initiation of 
the adversary adjudication. 

(4) The employees of an applicant include 
all those persons who were regularly pro-
viding services for remuneration for the ap-
plicant, under its direction and control, on 
the date the adversary adjudication was ini-
tiated. Part-time employees are included as 
though they were full-time employees. 

(5) The net worth and number of employees 
of the applicant and all of its affiliates shall 
be aggregated to determine eligibility. The 
aggregated net worth shall be adjusted if 
necessary to avoid counting the net worth of 
any entity twice. As used in this subpart, af-
filiates are individuals, corporations, and en-
tities that directly or indirectly or acting 
through one or more entities control a ma-
jority of the voting shares of the applicant; 
and corporations and entities of which the 
applicant directly or indirectly owns or con-
trols a majority of the voting shares. The 
Board of Directors may, however, on the rec-
ommendation of the administrative law 
judge, or otherwise, determine that such ag-
gregation with regard to one or more of the 
applicant’s affiliates would be unjust and 
contrary to the purposes 
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of this subpart in light of the actual rela-
tionship between the affiliated entities. In 
such a case the net worth and employees of 
the relevant affiliate or affiliates will not be 
aggregated with those of the applicant. In 
addition, the Board of Directors may deter-
mine that financial relationships of the ap-
plicant other than those described in this 
paragraph constitute special circumstances 
that would make an award unjust. 

(6) An applicant that participates in a pro-
ceeding primarily on behalf of one or more 
other persons or entities that would be ineli-
gible is not itself eligible for an award. 

§ 308.173 Prevailing party. 
(a) General rule. An eligible applicant who, 

following an adversary adjudication has 
gained victory on the merits in the pro-
ceeding is a ‘‘prevailing party’’. An eligible 
applicant may be a ‘‘prevailing party’’ if a 
settlement of the proceeding was effected on 
terms favorable to it or if the proceeding 
against it has been dismissed. In appropriate 
situations an applicant may also have pre-
vailed if the outcome of the proceeding has 
substantially vindicated the applicant’s posi-
tion on the significant substantive matters 
at issue, even though the applicant has not 
totally avoided adverse final action. 

(b) Segregation of costs. When a proceeding 
has presented a number of discrete sub-
stantive issues, an applicant may have pre-
vailed even though all the issues were not re-
solved in its favor. If such an applicant is 
deemed to have prevailed, any award shall be 
based on the fees and expenses incurred in 
connection with the discrete significant sub-
stantive issue or issues on which the appli-
cant’s position has been upheld. If such seg-
regation of costs is not practicable, the 
award may be based on a fair proration of 
those fees and expenses incurred in the en-
tire proceeding which would be recoverable 
under § 308.175 if proration were not per-
formed, whether separate or prorated treat-
ment is appropriate, and the appropriate pro-
ration percentage, shall be determined on 
the facts of the particular case. Attention 
shall be given to the significance and nature 
of the respective issues and their separa-
bility and interrelationship. 

§ 308.174 Standards for awards. 

A prevailing applicant may receive an 
award for fees and expenses unless the posi-
tion of the FDIC during the proceeding was 
substantially justified or special cir-
cumstances make the award unjust. An 
award will be reduced or denied if the appli-
cant has unduly or unreasonably protracted 
the proceedings. Awards for fees and ex-
penses incurred before the date on which the 
adversary adjudication was initiated are al-
lowable if their incurrence was necessary to 
prepare for the proceeding. 

§ 308.175 Measure of awards. 

(a) General rule. Awards will be based on 
rates customarily charged by persons en-
gaged in the business of acting as attorneys, 
agents, and expert witnesses, even if the 
services were made available without charge 
or at a reduced rate, provided that no award 
under this subpart for the fee of an attorney 
or agent may exceed $75 per hour. No award 
to compensate an expert witness may exceed 
the highest rate at which the FDIC pays ex-
pert witnesses. An award may include the 
reasonable expenses of the attorney, agent, 
or expert witness as a separate item, if the 
attorney, agent, or expert witness ordinarily 
charges clients separately for such expenses. 

(b) Determination of reasonableness of fees. In 
determining the reasonableness of the fee 
sought for an attorney, agent, or expert wit-
ness, the administrative law judge shall con-
sider the following: 

(1) If the attorney, agent, or expert witness 
is in private practice, his or her customary 
fee for like services, or, if he or she is an em-
ployee of the applicant, the fully allocated 
cost of the services; 

(2) The prevailing rate for similar services 
in the community in which the attorney, 
agent, or expert witness ordinarily performs 
services; 

(3) The time actually spent in the represen-
tation of the applicant; 

(4) The time reasonably spent in light of 
the difficulty or complexity of the issues in 
the proceeding; and 
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(5) Such other factors as may bear on the 
value of the services provided. 

(c) Awards for studies. The reasonable cost 
of any study, analysis, test, project, or simi-
lar matter prepared on behalf of an applicant 
may be awarded to the extent that the 
charge for the service does not exceed the 
prevailing rate payable for similar services, 
and the study or other matter was necessary 
for preparation of the applicant’s case and 
not otherwise required by law or sound busi-
ness or financial practice. 

§ 308.176 Application for awards. 

(a) Contents. An application for an award of 
fees and expenses under this subpart shall 
contain: 

(1) The name of the applicant and an iden-
tification of the proceeding; 

(2) A showing that the applicant has pre-
vailed, and an identification of each issue 
with regard to which the applicant believes 
that the position of the FDIC in the pro-
ceeding was not substantially justified; 

(3) A statement of the amount of fees and 
expenses for which an award is sought; 

(4) If the applicant is not an individual, a 
statement of the number of its employees on 
the date the proceeding was initiated; 

(5) A description of any affiliated individ-
uals or entities, as defined in § 308.172(c)(5), 
or a statement that none exist; 

(6) A declaration that the applicant, to-
gether with any affiliates, had a net worth 
not more than the ceiling established for it 
by § 308.172(b) as of the date the proceeding 
was initiated; and 

(7) Any other matters that the applicant 
wishes the FDIC to consider in determining 
whether and in what amount an award 
should be made. 

(b) Verification. The application shall be 
signed by the applicant or an authorized offi-
cer or attorney of the applicant. It shall also 
contain or be accompanied by a written 
verification under oath or under penalty of 
perjury that the information provided in the 
application and supporting documents is 
true and correct. 

§ 308.177 Statement of net worth. 
(a) General rule. A statement of net worth 

must be filed with the application for an 
award of fees. The statement shall reflect 
the net worth of the applicant and all affili-
ates of the applicant. 

(b) Contents. (1) The statement of net worth 
may be in any form convenient to the appli-
cant which fully discloses all the assets and 
liabilities of the applicant and all the assets 
and liabilities of its affiliates, as of the time 
of the initiation of the adversary adjudica-
tion. Unaudited financial statements are ac-
ceptable unless the administrative law judge 
or the Board of Directors otherwise requires. 
Financial statements or reports to a Federal 
or state agency, prepared before the initi-
ation of the adversary adjudication for other 
purposes, and accurate as of a date not more 
than three months prior to the initiation of 
the proceeding, are acceptable in estab-
lishing net worth as of the time of the initi-
ation of the proceeding, unless the adminis-
trative law judge or the Board of Directors 
otherwise requires. 

(2) In the case of applicants or affiliates 
that are not banks, net worth shall be con-
sidered for the purposes of this subpart to be 
the excess of total assets over total liabil-
ities, as of the date the underlying pro-
ceeding was initiated, except as adjusted 
under § 308.172(c)(2). Assets and liabilities of 
individuals shall include those beneficially 
owned within the meaning of the FDIC’s 
rules and regulations. 

(3) If the applicant or any of its affiliates 
is a bank, the portion of the statement of net 
worth which relates to the bank shall consist 
of a copy of the bank’s last Consolidated Re-
port of Condition and Income filed before the 
initiation of the adversary adjudication. In 
all cases the administrative law judge or the 
Board of Directors may call for additional 
information needed to establish the appli-
cant’s net worth as of the initiation of the 
proceeding. Except as adjusted by additional 
information that was called for under the 
preceding sentence, net worth shall be con-
sidered for the purposes of this subpart to be 
the total equity capital (or, in the case of 
mutual savings banks, the total surplus ac-
counts) as reported, 
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in conformity with applicable instructions 
and guidelines, on the bank’s Consolidated 
Report of Condition and Income filed for the 
last reporting date before the initiation of 
the proceeding. 

(c) Statement confidential. Unless otherwise 
ordered by the Board of Directors or required 
by law, the statement of net worth shall be 
for the confidential use of counsel for the 
FDIC, the Board of Directors, and the admin-
istrative law judge. 

§ 308.178 Statement of fees and expenses. 
The application shall be accompanied by a 

statement fully documenting the fees and 
expenses for which an award is sought. A sep-
arate itemized statement shall be submitted 
for each professional firm or individual 
whose services are covered by the applica-
tion, showing the hours spent in work in con-
nection with the proceeding by each indi-
vidual, a description of the specific services 
performed, the rate at which each fee has 
been computed, any expenses for which reim-
bursement is sought, the total amount 
claimed, and the total amount paid or pay-
able by the applicant or by any other person 
or entity for the services performed. The ad-
ministrative law judge or the Board of Direc-
tors may require the applicant to provide 
vouchers, receipts, or other substantiation 
for any expenses claimed. 

§ 308.179 Settlement negotiations. 
If counsel for the FDIC and the applicant 

believe that the issues in a fee application 
can be settled, they may jointly file with the 
Executive Secretary a statement of their in-
tent to negotiate a settlement. The filing of 
this statement shall extend the time for fil-
ing an answer under § 308.171 for an addi-
tional 20 days, and further extensions may be 
granted by the administrative law judge 
upon the joint request of counsel for the 
FDIC and the applicant. 

§ 308.180 Further proceedings. 
(a) General rule. Ordinarily, the determina-

tion of a recommended award will be made 
by the administrative law judge on the basis 
of the written record. However, on request of 
either the applicant or the FDIC, or on his or 
her own initiative, the administrative law 

judge may order further proceedings such as 
an informal conference, oral argument, addi-
tional written submissions, or an evidentiary 
hearing. Such further proceedings will be 
held only when necessary for full and fair 
resolution of the issues arising from the ap-
plication and will be conducted promptly 
and expeditiously. 

(b) Request for further proceedings. A request 
for further proceedings under this section 
shall specifically identify the information 
sought or the issues in dispute and shall ex-
plain why additional proceedings are nec-
essary. 

(c) Hearing. Ordinarily, the administrative 
law judge shall hold an oral evidentiary 
hearing only on disputed issues of material 
fact which cannot be adequately resolved 
through written submissions. 

§ 308.181 Recommended decision. 

The administrative law judge shall file 
with the Executive Secretary a rec-
ommended decision on the fee application 
not later than 90 days after the filing of the 
application or 30 days after the conclusion of 
the hearing, whichever is later. The rec-
ommended decision shall include written 
proposed findings and conclusions on the ap-
plicant’s eligibility and its status as a pre-
vailing party and an explanation of the rea-
sons for any difference between the amount 
requested and the amount of the rec-
ommended award. The recommended deci-
sion shall also include, if at issue, proposed 
findings on whether the FDIC’s position was 
substantially justified, whether the appli-
cant unduly protracted the proceedings, or 
whether special circumstances make an 
award unjust. The administrative law judge 
shall file the record of the proceeding on the 
fee application and, at the same time, serve 
upon each party a copy of the recommended 
decision, findings, conclusions, and proposed 
order. 

§ 308.182 Board of Directors action. 

(a) Exceptions to recommended decision. 
Within 20 days after service of the rec-
ommended decision, findings, conclusions, 
and proposed order, the applicant or counsel 
for the FDIC may file 
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with the Executive Secretary written excep-
tions thereto. A supporting brief may also be 
filed. 

(b) Decision of Board of Directors. The Board 
of Directors shall render its decision within 
60 days after the matter is submitted to it by 
the Executive Secretary. The Executive Sec-
retary shall furnish copies of the decision 
and order of the Board of Directors to the 
parties. Judicial review of the decision and 
order may be obtained as provided in 5 U.S.C. 
504(c)(2). 

§ 308.183 Payment of awards. 
An applicant seeking payment of an award 

made by the Board of Directors shall submit 
to the Executive Secretary a statement that 
the applicant will not seek judicial review of 
the decision and order or that the time for 
seeking further review has passed and no fur-
ther review has been sought. The FDIC will 
pay the amount awarded within 30 days after 
receiving the applicant’s statement, unless 
judicial review of the award or of the under-
lying decision of the adversary adjudication 
has been sought by the applicant or any 
other party to the proceeding. 

Subpart Q—Issuance and Review of 
Orders Pursuant to the Prompt 
Corrective Action Provisions of 
the Federal Deposit Insurance Act 

SOURCE: 57 FR 44897, Sept. 29, 1992, unless 
otherwise noted. 

§ 308.200 Scope. 
The rules and procedures set forth in this 

subpart apply to banks, insured branches of 
foreign banks and senior executive officers 
and directors of banks that are subject to 
the provisions of section 38 of the Federal 
Deposit Insurance Act (section 38) (12 U.S.C. 
1831o) and subpart B of part 325 of this chap-
ter. 
[57 FR 44897, Sept. 29, 1992; 57 FR 48426, Oct. 
23, 1992] 

§ 308.201 Directives to take prompt correc-
tive action. 

(a) Notice of intent to issue directive—(1) In 
general. The FDIC shall provide an under-

capitalized, significantly undercapitalized, 
or critically undercapitalized bank prior 
written notice of the FDIC’s intention to 
issue a directive requiring such bank to take 
actions or to follow proscriptions described 
in section 38 that are within the FDIC’s dis-
cretion to require or impose under section 38 
of the FDI Act, including sections 38 (e)(5), 
(f)(2), (f)(3), or (f)(5). The bank shall have 
such time to respond to a proposed directive 
as provided by the FDIC under paragraph (c) 
of this section. 

(2) Immediate issuance of final directive. If 
the FDIC finds it necessary in order to carry 
out the purposes of section 38 of the FDI Act, 
the FDIC may, without providing the notice 
prescribed in paragraph (a)(1) of this section, 
issue a directive requiring a bank imme-
diately to take actions or to follow proscrip-
tions described in section 38 that are within 
the FDIC’s discretion to require or impose 
under section 38 of the FDI Act, including 
section 38 (e)(5), (f)(2), (f)(3), or (f)(5). A bank 
that is subject to such an immediately effec-
tive directive may submit a written appeal 
of the directive to the FDIC. Such an appeal 
must be received by the FDIC within 14 cal-
endar days of the issuance of the directive, 
unless the FDIC permits a longer period. The 
FDIC shall consider any such appeal, if filed 
in a timely matter, within 60 days of receiv-
ing the appeal. During such period of review, 
the directive shall remain in effect unless 
the FDIC, in its sole discretion, stays the ef-
fectiveness of the directive. 

(b) Contents of notice. A notice of intention 
to issue a directive shall include: 

(1) A statement of the bank’s capital meas-
ures and capital levels; 

(2) A description of the restrictions, prohi-
bitions or affirmative actions that the FDIC 
proposes to impose or require; 

(3) The proposed date when such restric-
tions or prohibitions would be effective or 
the proposed date for completion of such af-
firmative actions; and 

(4) The date by which the bank subject to 
the directive may file with the FDIC a writ-
ten response to the notice. 

(c) Response to notice—(1) Time for response. 
A bank may file a written response to a no-
tice of intent to issue a 
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directive within the time period set by the 
FDIC. The date shall be at least 14 calendar 
days from the date of the notice unless the 
FDIC determines that a shorter period is ap-
propriate in light of the financial condition 
of the bank or other relevant circumstances. 

(2) Content of response. The response should 
include: 

(i) An explanation why the action proposed 
by the FDIC is not an appropriate exercise of 
discretion under section 38; 

(ii) Any recommended modification of the 
proposed directive; and 

(iii) Any other relevant information, miti-
gating circumstances, documentation, or 
other evidence in support of the position of 
the bank regarding the proposed directive. 

(d) FDIC consideration of response. After 
considering the response, the FDIC may: 

(1) Issue the directive as proposed or in 
modified form; 

(2) Determine not to issue the directive 
and so notify the bank; or 

(3) Seek additional information or clari-
fication of the response from the bank or any 
other relevant source. 

(e) Failure to file response. Failure by a 
bank to file with the FDIC, within the speci-
fied time period, a written response to a pro-
posed directive shall constitute a waiver of 
the opportunity to respond and shall con-
stitute consent to the issuance of the direc-
tive. 

(f) Request for modification or rescission of di-
rective. Any bank that is subject to a direc-
tive under this subpart may, upon a change 
in circumstances, request in writing that the 
FDIC reconsider the terms of the directive, 
and may propose that the directive be re-
scinded or modified. Unless otherwise or-
dered by the FDIC, the directive shall con-
tinue in place while such request is pending 
before the FDIC. 

§ 308.202 Procedures for reclassifying a 
bank based on criteria other than capital. 

(a) Reclassification based on unsafe or un-
sound condition or practice—(1) Issuance of no-
tice of proposed reclassification—(i) Grounds for 
reclassification. (A) Pursuant to § 325.103(d) of 
this chapter, the FDIC may reclassify a well 

capitalized bank as adequately capitalized or 
subject an adequately capitalized or under-
capitalized institution to the supervisory ac-
tions applicable to the next lower capital 
category if: 

(1) The FDIC determines that the bank is 
in unsafe or unsound condition; or 

(2) The FDIC, pursuant to section 8(b)(8) of 
the FDI Act (12 U.S.C. 1818(b)(8)), deems the 
bank to be engaged in an unsafe or unsound 
practice and not to have corrected the defi-
ciency. 

(B) Any action pursuant to this paragraph 
(a)(1)(i) shall hereinafter be referred to as re-
classification. 

(ii) Prior notice to institution. Prior to tak-
ing action pursuant to § 325.103(d) of this 
chapter, the FDIC shall issue and serve on 
the bank a written notice of the FDIC’s in-
tention to reclassify the bank. 

(2) Contents of notice. A notice of intention 
to reclassify a bank based on unsafe or un-
sound condition shall include: 

(i) A statement of the bank’s capital meas-
ures and capital levels and the category to 
which the bank would be reclassified; 

(ii) The reasons for reclassification of the 
bank; 

(iii) The date by which the bank subject to 
the notice of reclassification may file with 
the FDIC a written appeal of the proposed re-
classification and a request for a hearing, 
which shall be at least 14 calendar days from 
the date of service of the notice unless the 
FDIC determines that a shorter period is ap-
propriate in light of the financial condition 
of the bank or other relevant circumstances. 

(3) Response to notice of proposed reclassifica-
tion. A bank may file a written response to a 
notice of proposed reclassification within the 
time period set by the FDIC. The response 
should include: 

(i) An explanation of why the bank is not 
in an unsafe or unsound condition or other-
wise should not be reclassified; and 

(ii) Any other relevant information, miti-
gating circumstances, documentation, or 
other evidence in support of the position of 
the bank regarding the reclassification. 

(4) Failure to file response. Failure by a 
bank to file, within the specified 
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time period, a written response with the 
FDIC to a notice of proposed reclassification 
shall constitute a waiver of the opportunity 
to respond and shall constitute consent to 
the reclassification. 

(5) Request for hearing and presentation of 
oral testimony or witnesses. The response may 
include a request for an informal hearing be-
fore the FDIC under this section. If the bank 
desires to present oral testimony or wit-
nesses at the hearing, the bank shall include 
a request to do so with the request for an in-
formal hearing. A request to present oral 
testimony or witnesses shall specify the 
names of the witnesses and the general na-
ture of their expected testimony. Failure to 
request a hearing shall constitute a waiver 
of any right to a hearing, and failure to re-
quest the opportunity to present oral testi-
mony or witnesses shall constitute a waiver 
of any right to present oral testimony or 
witnesses. 

(6) Order for informal hearing. Upon receipt 
of a timely written request that includes a 
request for a hearing, the FDIC shall issue 
an order directing an informal hearing to 
commence no later than 30 days after receipt 
of the request, unless the bank requests a 
later date. The hearing shall be held in 
Washington, DC or at such other place as 
may be designated by the FDIC, before a pre-
siding officer(s) designated by the FDIC to 
conduct the hearing. 

(7) Hearing procedures. (i) The bank shall 
have the right to introduce relevant written 
materials and to present oral argument at 
the hearing. The bank may introduce oral 
testimony and present witnesses only if ex-
pressly authorized by the FDIC or the pre-
siding officer(s). Neither the provisions of 
the Administrative Procedure Act (5 U.S.C. 
554–557) governing adjudications required by 
statute to be determined on the record nor 
the Uniform Rules of Practice and Procedure 
in this part apply to an informal hearing 
under this section unless the FDIC orders 
that such procedures shall apply. 

(ii) The informal hearing shall be recorded, 
and a transcript shall be furnished to the 
bank upon request and payment of the cost 
thereof. Witnesses need not be sworn, unless 
specifically requested by a party or the pre-

siding officer(s). The presiding officer(s) may 
ask questions of any witness. 

(iii) The presiding officer(s) may order that 
the hearing be continued for a reasonable pe-
riod (normally five business days) following 
completion of oral testimony or argument to 
allow additional written submissions to the 
hearing record. 

(8) Recommendation of presiding officers. 
Within 20 calendar days following the date 
the hearing and the record on the proceeding 
are closed, the presiding officer(s) shall 
make a recommendation to the FDIC on the 
reclassification. 

(9) Time for decision. Not later than 60 cal-
endar days after the date the record is closed 
or the date of the response in a case where 
no hearing was requested, the FDIC will de-
cide whether to reclassify the bank and no-
tify the bank of the FDIC’s decision. 

(b) Request for rescission of reclassification. 
Any bank that has been reclassified under 
this section, may, upon a change in cir-
cumstances, request in writing that the 
FDIC reconsider the reclassification, and 
may propose that the reclassification be re-
scinded and that any directives issued in 
connection with the reclassification be modi-
fied, rescinded, or removed. Unless otherwise 
ordered by the FDIC, the bank shall remain 
subject to the reclassification and to any di-
rectives issued in connection with that re-
classification while such request is pending 
before the FDIC. 

§ 308.203 Order to dismiss a director or sen-
ior executive officer. 

(a) Service of notice. When the FDIC issues 
and serves a directive on a bank pursuant to 
§ 308.201 of this part requiring the bank to 
dismiss from office any director or senior ex-
ecutive officer under § 38(f)(2)(F)(ii) of the 
FDI Act, the FDIC shall also serve a copy of 
the directive, or the relevant portions of the 
directive where appropriate, upon the person 
to be dismissed. 

(b) Response to directive—(1) Request for rein-
statement. A director or senior executive offi-
cer who has been served with a directive 
under paragraph (a) of this section (Respond-
ent) may file a written request for reinstate-
ment. The request for reinstatement shall be 
filed 
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within 10 calendar days of the receipt of the 
directive by the Respondent, unless further 
time is allowed by the FDIC at the request of 
the Respondent. 

(2) Contents of request; informal hearing. The 
request for reinstatement shall include rea-
sons why the Respondent should be rein-
stated, and may include a request for an in-
formal hearing before the FDIC under this 
section. If the Respondent desires to present 
oral testimony or witnesses at the hearing, 
the Respondent shall include a request to do 
so with the request for an informal hearing. 
The request to present oral testimony or 
witnesses shall specify the names of the wit-
nesses and the general nature of their ex-
pected testimony. Failure to request a hear-
ing shall constitute a waiver of any right to 
a hearing and failure to request the oppor-
tunity to present oral testimony or wit-
nesses shall constitute a waiver of any right 
or opportunity to present oral testimony or 
witnesses. 

(3) Effective date. Unless otherwise ordered 
by the FDIC, the dismissal shall remain in 
effect while a request for reinstatement is 
pending. 

(c) Order for informal hearing. Upon receipt 
of a timely written request from a Respond-
ent for an informal hearing on the portion of 
a directive requiring a bank to dismiss from 
office any director or senior executive offi-
cer, the FDIC shall issue an order directing 
an informal hearing to commence no later 
than 30 days after receipt of the request, un-
less the Respondent requests a later date. 
The hearing shall be held in Washington, DC, 
or at such other place as may be designated 
by the FDIC, before a presiding officer(s) des-
ignated by the FDIC to conduct the hearing. 

(d) Hearing procedures. (1) A Respondent 
may appear at the hearing personally or 
through counsel. A Respondent shall have 
the right to introduce relevant written ma-
terials and to present oral argument. A Re-
spondent may introduce oral testimony and 
present witnesses only if expressly author-
ized by the FDIC or the presiding officer(s). 
Neither the provisions of the Administrative 
Procedure Act governing adjudications re-
quired by statute to be determined on the 

record nor the Uniform Rules of Practice and 
Procedure in this part apply to an informal 
hearing under this section unless the FDIC 
orders that such procedures shall apply. 

(2) The informal hearing shall be recorded, 
and a transcript shall be furnished to the Re-
spondent upon request and payment of the 
cost thereof. Witnesses need not be sworn, 
unless specifically requested by a party or 
the presiding officer(s). The presiding offi-
cer(s) may ask questions of any witness. 

(3) The presiding officer(s) may order that 
the hearing be continued for a reasonable pe-
riod (normally five business days) following 
completion of oral testimony or argument to 
allow additional written submissions to the 
hearing record. 

(e) Standard for review. A Respondent shall 
bear the burden of demonstrating that his or 
her continued employment by or service 
with the bank would materially strengthen 
the bank’s ability: 

(1) To become adequately capitalized, to 
the extent that the directive was issued as a 
result of the bank’s capital level or failure to 
submit or implement a capital restoration 
plan; and 

(2) To correct the unsafe or unsound condi-
tion or unsafe or unsound practice, to the ex-
tent that the directive was issued as a result 
of classification of the bank based on super-
visory criteria other than capital, pursuant 
to section 38(g) of the FDI Act. 

(f) Recommendation of presiding officers. 
Within 20 calendar days following the date 
the hearing and the record on the proceeding 
are closed, the presiding officer(s) shall 
make a recommendation to the FDIC con-
cerning the Respondent’s request for rein-
statement with the bank. 

(g) Time for decision. Not later than 60 cal-
endar days after the date the record is closed 
or the date of the response in a case where 
no hearing was requested, the FDIC shall 
grant or deny the request for reinstatement 
and notify the Respondent of the FDIC’s de-
cision. If the FDIC denies the request for re-
instatement, the FDIC shall set forth in the 
notification the reasons for the FDIC’s ac-
tion. 
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§ 308.204 Enforcement of directives. 

(a) Judicial remedies. Whenever a bank fails 
to comply with a directive issued under sec-
tion 38, the FDIC may seek enforcement of 
the directive in the appropriate United 
States district court pursuant to section 
8(i)(1) of the FDI Act (12 U.S.C. 1818(i)(1)). 

(b) Administrative remedies—(1) Failure to 
comply with directive. Pursuant to section 
8(i)(2)(A) of the FDI Act, the FDIC may as-
sess a civil money penalty against any bank 
that violates or otherwise fails to comply 
with any final directive issued under section 
38 and against any institution-affiliated 
party who participates in such violation or 
noncompliance. 

(2) Failure to implement capital restoration 
plan. The failure of a bank to implement a 
capital restoration plan required under sec-
tion 38, or subpart B of part 325 of this chap-
ter, or the failure of a company having con-
trol of a bank to fulfill a guarantee of a cap-
ital restoration plan made pursuant to sec-
tion 38(e)(2) of the FDI Act shall subject the 
bank to the assessment of civil money pen-
alties pursuant to section 8(i)(2)(A) of the 
FDI Act. 

(c) Other enforcement action. In addition to 
the actions described in paragraphs (a) and 
(b) of this section, the FDIC may seek en-
forcement of the provisions of section 38 or 
subpart B of part 325 of this chapter through 
any other judicial or administrative pro-
ceeding authorized by law. 
[57 FR 44897, Sept. 29, 1992; 57 FR 48426, Oct. 
23, 1992] 

Subpart R—Submission and Review of 
Safety and Soundness Compli-
ance Plans and Issuance of Or-
ders To Correct Safety and 
Soundness Deficiencies 

SOURCE: 60 FR 35684, July 10, 1995, unless 
otherwise noted. 

§ 308.300 Scope. 
The rules and procedures set forth in this 

subpart apply to insured state nonmember 
banks and to state-licensed insured branches 
of foreign banks, that are subject to the pro-

visions of section 39 of the Federal Deposit 
Insurance Act (section 39) (12 U.S.C. 1831p–1). 

§ 308.301 Purpose. 
Section 39 of the FDI Act requires the 

FDIC to establish safety and soundness 
standards. Pursuant to section 39, a bank 
may be required to submit a compliance plan 
if it is not in compliance with a safety and 
soundness standard established by guideline 
under section 39(a) or (b). An enforceable 
order under section 8 of the FDI Act may be 
issued if, after being notified that it is in 
violation of a safety and soundness standard 
established under section 39, the bank fails 
to submit an acceptable compliance plan or 
fails in any material respect to implement 
an accepted plan. This subpart establishes 
procedures for requiring submission of a 
compliance plan and issuing an enforceable 
order pursuant to section 39. 

§ 308.302 Determination and notification of 
failure to meet a safety and soundness 
standard and request for compliance 
plan. 

(a) Determination. The FDIC may, based 
upon an examination, inspection, or any 
other information that becomes available to 
the FDIC, determine that a bank has failed 
to satisfy the safety and soundness standards 
set out in part 364 of this chapter and in the 
Interagency Guidelines Establishing Stand-
ards for Safety and Soundness set forth in 
appendix A to part 364 of this chapter. 

(b) Request for compliance plan. If the FDIC 
determines that a bank has failed a safety 
and soundness standard pursuant to para-
graph (a) of this section, the FDIC may re-
quest, by letter or through a report of exam-
ination, the submission of a compliance plan 
and the bank shall be deemed to have notice 
of the request three days after mailing of the 
letter by the FDIC or delivery of the report 
of examination. 

§ 308.303 Filing of safety and soundness 
compliance plan. 

(a) Schedule for filing compliance plan—(1) In 
general. A bank shall file a written safety 
and soundness compliance plan with the 
FDIC within 30 days of receiving a request 
for a compliance 
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plan pursuant to § 308.302(b), unless the FDIC 
notifies the bank in writing that the plan is 
to be filed within a different period. 

(2) Other plans. If a bank is obligated to 
file, or is currently operating under, a cap-
ital restoration plan submitted pursuant to 
section 38 of the FDI Act (12 U.S.C. 1831o), a 
cease-and-desist order entered into pursuant 
to section 8 of the FDI Act, a formal or infor-
mal agreement, or a response to a report of 
examination or report of inspection, it may, 
with the permission of the FDIC, submit a 
compliance plan under this section as part of 
that plan, order, agreement, or response, 
subject to the deadline provided in paragraph 
(a)(1) of this section. 

(b) Contents of plan. The compliance plan 
shall include a description of the steps the 
bank will take to correct the deficiency and 
the time within which those steps will be 
taken. 

(c) Review of safety and soundness compli-
ance plans. Within 30 days after receiving a 
safety and soundness compliance plan under 
this subpart, the FDIC shall provide written 
notice to the bank of whether the plan has 
been approved or seek additional informa-
tion from the bank regarding the plan. The 
FDIC may extend the time within which no-
tice regarding approval of a plan will be pro-
vided. 

(d) Failure to submit or implement a compli-
ance plan—(1) Supervisory actions. If a bank 
fails to submit an acceptable plan within the 
time specified by the FDIC or fails in any 
material respect to implement a compliance 
plan, then the FDIC shall, by order, require 
the bank to correct the deficiency and may 
take further actions provided in section 
39(e)(2)(B). Pursuant to section 39(e)(3), the 
FDIC may be required to take certain ac-
tions if the bank commenced operations or 
experienced a change in control within the 
previous 24-month period, or the bank expe-
rienced extraordinary growth during the pre-
vious 18-month period. 

(2) Extraordinary growth. For purposes of 
paragraph (d)(1) of this section, extraor-
dinary growth means an increase in assets of 
more than 7.5 percent during any quarter 
within the 18-month period preceding the 
issuance of a request for submission of a 

compliance plan, by a bank that is not well 
capitalized for purposes of section 38 of the 
FDI Act. For purposes of calculating an in-
crease in assets, assets acquired through 
merger or acquisition approved pursuant to 
the Bank Merger Act (12 U.S.C. 1828(c)) will 
be excluded. 

(e) Amendment of compliance plan. A bank 
that has filed an approved compliance plan 
may, after prior written notice to and ap-
proval by the FDIC, amend the plan to re-
flect a change in circumstance. Until such 
time as a proposed amendment has been ap-
proved, the bank shall implement the com-
pliance plan as previously approved. 

§ 308.304 Issuance of orders to correct defi-
ciencies and to take or refrain from tak-
ing other actions. 

(a) Notice of intent to issue order—(1) In gen-
eral. The FDIC shall provide a bank prior 
written notice of the FDIC’s intention to 
issue an order requiring the bank to correct 
a safety and soundness deficiency or to take 
or refrain from taking other actions pursu-
ant to section 39 of the FDI Act. The bank 
shall have such time to respond to a pro-
posed order as provided by the FDIC under 
paragraph (c) of this section. 

(2) Immediate issuance of final order. If the 
FDIC finds it necessary in order to carry out 
the purposes of section 39 of the FDI Act, the 
FDIC may, without providing the notice pre-
scribed in paragraph (a)(1) of this section, 
issue an order requiring a bank immediately 
to take actions to correct a safety and 
soundness deficiency or take or refrain from 
taking other actions pursuant to section 39. 
A bank that is subject to such an imme-
diately effective order may submit a written 
appeal of the order to the FDIC. Such an ap-
peal must be received by the FDIC within 14 
calendar days of the issuance of the order, 
unless the FDIC permits a longer period. The 
FDIC shall consider any such appeal, if filed 
in a timely matter, within 60 days of receiv-
ing the appeal. During such period of review, 
the order shall remain in effect unless the 
FDIC, in its sole discretion, stays the effec-
tiveness of the order. 

(b) Contents of notice. A notice of intent to 
issue an order shall include: 
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(1) A statement of the safety and sound-
ness deficiency or deficiencies that have 
been identified at the bank; 

(2) A description of any restrictions, prohi-
bitions, or affirmative actions that the FDIC 
proposes to impose or require; 

(3) The proposed date when such restric-
tions or prohibitions would be effective or 
the proposed date for completion of any re-
quired action; and 

(4) The date by which the bank subject to 
the order may file with the FDIC a written 
response to the notice. 

(c) Response to notice—(1) Time for response. 
A bank may file a written response to a no-
tice of intent to issue an order within the 
time period set by the FDIC. Such a response 
must be received by the FDIC within 14 cal-
endar days from the date of the notice unless 
the FDIC determines that a different period 
is appropriate in light of the safety and 
soundness of the bank or other relevant cir-
cumstances. 

(2) Contents of response. The response 
should include: 

(i) An explanation why the action proposed 
by the FDIC is not an appropriate exercise of 
discretion under section 39; 

(ii) Any recommended modification of the 
proposed order; and 

(iii) Any other relevant information, miti-
gating circumstances, documentation, or 
other evidence in support of the position of 
the bank regarding the proposed order. 

(d) Agency consideration of response. After 
considering the response, the FDIC may: 

(1) Issue the order as proposed or in modi-
fied form; 

(2) Determine not to issue the order and so 
notify the bank; or 

(3) Seek additional information or clari-
fication of the response from the bank, or 
any other relevant source. 

(e) Failure to file response. Failure by a 
bank to file with the FDIC, within the speci-
fied time period, a written response to a pro-
posed order shall constitute a waiver of the 
opportunity to respond and shall constitute 
consent to the issuance of the order. 

(f) Request for modification or rescission of 
order. Any bank that is subject to an order 
under this subpart may, upon a change in 
circumstances, request in writing that the 

FDIC reconsider the terms of the order, and 
may propose that the order be rescinded or 
modified. Unless otherwise ordered by the 
FDIC, the order shall continue in place while 
such request is pending before the FDIC. 

§ 308.305 Enforcement of orders. 

(a) Judicial remedies. Whenever a bank fails 
to comply with an order issued under section 
39, the FDIC may seek enforcement of the 
order in the appropriate United States dis-
trict court pursuant to section 8(i)(1) of the 
FDI Act. 

(b) Failure to comply with order. Pursuant to 
section 8(i)(2)(A) of the FDI Act, the FDIC 
may assess a civil money penalty against 
any bank that violates or otherwise fails to 
comply with any final order issued under 
section 39 and against any institution-affili-
ated party who participates in such violation 
or noncompliance. 

(c) Other enforcement action. In addition to 
the actions described in paragraphs (a) and 
(b) of this section, the FDIC may seek en-
forcement of the provisions of section 39 or 
this part through any other judicial or ad-
ministrative proceeding authorized by law. 

Subpart S—Applications for a Stay or 
Review of Actions of Bank Clear-
ing Agencies 

SOURCE: 61 FR 48403, Sept. 11, 1996, unless 
otherwise noted. 

§ 308.400 Scope. 

This subpart is issued by the Corporation 
pursuant to sections 17A(b)(3)(g), 
17A(b)(5)(C), 19 and 23 of the Securities Ex-
change Act of 1934 (Exchange Act), as amend-
ed (15 U.S.C. 78q–1 (b)(3)(g), (b)(5)(C), 78s, 
78w). It applies to applications by banks in-
sured by the Corporation (other than mem-
bers of the Federal Reserve System) for a 
stay or review of certain actions by clearing 
agencies registered under the Exchange Act, 
for which the Securities and Exchange Com-
mission (Commission) is not the appropriate 
regulatory agency under section 3(a)(34)(B) 
of the Exchange Act (bank clearing agen-
cies). 
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§ 308.401 Applications for stays of discipli-
nary sanctions or summary suspensions 
by a bank clearing agency. 

Applications to the Corporation for a stay 
of disciplinary action imposed by registered 
clearing agencies pursuant to section 
17(b)(3)(G) of the Exchange Act, or summary 
suspension or limitation or prohibition of ac-
cess under section 17(b)(5)(C) of the Exchange 
Act shall be made according to the rules 
adopted by the Commission (17 CFR 240.19d– 
2). References to the ‘‘Commission’’ in 17 
CFR 240.19d–2 are deemed to refer to the 
‘‘Corporation.’’ 

§ 308.402 Applications for review of final 
disciplinary sanctions, denials of partici-
pation, or prohibitions or limitations of 
access to services imposed by bank clear-
ing agencies. 

Proceedings on an application to the Cor-
poration under section 19(d)(2) of the Ex-
change Act for review of any final discipli-
nary sanctions, denials of participation, or 
prohibitions or limitations of access to serv-
ices imposed by bank clearing agencies shall 
be conducted according to the procedures set 
forth in rules adopted by the Commission (17 
CFR 240.19d–3). References to the ‘‘Commis-
sion’’ in 17 CFR 240.19d–3 are deemed to refer 
to the ‘‘Corporation.’’ 

PART 309—DISCLOSURE OF 
INFORMATION 

Sec. 
309.1 Purpose and scope. 
309.2 Definitions. 
309.3 FEDERAL REGISTER publication. 
309.4 Publicly available records. 
309.5 Procedures for requesting records. 
309.6 Disclosure of exempt records. 
309.7 Service of process. 

AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 1819 
‘‘Seventh’’ and ‘‘Tenth.’’ 

SOURCE: 60 FR 61465, Nov. 30, 1995, unless 
otherwise noted. 

§ 309.1 Purpose and scope. 

This part sets forth the basic policies 
of the Federal Deposit Insurance Cor-
poration regarding information it 
maintains and the procedures for ob-
taining access to such information. 

§ 309.2 Definitions. 

For purposes of this part: 
(a) The term depository institution, as 

used in § 309.6, includes depository in-
stitutions that have applied to the Cor-
poration for federal deposit insurance, 

closed depository institutions, pres-
ently operating federally insured de-
pository institutions, foreign banks, 
branches of foreign banks, and all af-
filiates of any of the foregoing. 

(b) The terms Corporation or FDIC 
mean the Federal Deposit Insurance 
Corporation. 

(c) The words disclose or disclosure, as 
used in § 309.6, mean to give access to a 
record, whether by producing the writ-
ten record or by oral discussion of its 
contents. Where the Corporation em-
ployee authorized to release Corpora-
tion documents makes a determination 
that furnishing copies of the docu-
ments is necessary, the words disclose 
or disclosure include the furnishing of 
copies of documents or records. In addi-
tion, disclose or disclosure as used in 
§ 309.6 is synonymous with the term 
transfer as used in the Right to Finan-
cial Privacy Act of 1978 (12 U.S.C. 3401 
et seq.). 

(d) The term examination includes, 
but is not limited to, formal and infor-
mal investigations of irregularities in-
volving suspected violations of federal 
or state civil or criminal laws, or un-
safe and unsound practices as well as 
such other investigations as may be 
conducted pursuant to law. 

(e) The term record includes records, 
files, documents, reports, correspond-
ence, books, and accounts, or any por-
tion thereof. 

(f) The term report of examination in-
cludes, but is not limited to, examina-
tion reports resulting from examina-
tions of depository institutions con-
ducted jointly by Corporation exam-
iners and state banking authority ex-
aminers or other federal financial in-
stitution examiners, as well as reports 
resulting from examinations conducted 
solely by Corporation examiners. The 
term also includes compliance exam-
ination reports. 

(g) The term customer financial 
records, as used in § 309.6, means an 
original of, a copy of, or information 
known to have been derived from, any 
record held by a depository institution 
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1 Summary of Deposits reports are de-
scribed at 12 CFR 304.5. 

2 Annual Report of Trust Assets, FFIEC 
Form 001. 

pertaining to a customer’s relationship 
with the depository institution but 
does not include any record that con-
tains information not identified with 
or identifiable as being derived from 
the financial records of a particular 
customer. The term customer as used in 
§ 309.6 refers to individuals or partner-
ships of five or fewer persons. 

(h) The term Director of the Division 
having primary authority includes Depu-
ties to the Chairman and directors of 
FDIC Divisions and Offices that create, 
maintain custody, or otherwise have 
primary responsibility for the handling 
of FDIC records or information. 

§ 309.3 Federal Register publication. 
The FDIC publishes the following in-

formation in the FEDERAL REGISTER for 
the guidance of the public: 

(a) Descriptions of its central and 
field organization and the established 
places at which, the officers from 
whom, and the methods whereby, the 
public may secure information, make 
submittals or requests, or obtain deci-
sions; 

(b) Statements of the general course 
and method by which its functions are 
channeled and determined, including 
the nature and requirements of all for-
mal and informal procedures available; 

(c) Rules of procedure, descriptions of 
forms available or the places at which 
forms may be obtained, and instruc-
tions as to the scope and contents of 
all papers, reports or examinations; 

(d) Substantive rules of general ap-
plicability adopted as authorized by 
law, and statements of general policy 
or interpretations of general applica-
bility formulated and adopted by the 
FDIC; 

(e) Every amendment, revision or re-
peal of the foregoing; and 

(f) General notices of proposed rule- 
making. 

§ 309.4 Publicly available records. 
The following records are available 

upon request or, as noted, available for 
public inspection during normal busi-
ness hours, at the listed offices. Cer-
tain records are also available on the 
Internet at the following address: 
http://www.fdic.gov. To the extent per-
mitted by law, the FDIC may delete 
identifying details when it makes 

available or publishes a final opinion, 
final order, statement of policy, inter-
pretation or staff manual or instruc-
tion. Fees for furnishing records under 
this section are as set forth in § 309.5(c). 

(a) At the Office of Corporate Com-
munications, Federal Deposit Insur-
ance Corporation, 550 17th Street, N.W., 
Washington, DC 20429, (202) 898–6996: 

(1) Documents, including press re-
leases, financial institution letters and 
proposed and adopted regulations, pub-
lished by the FDIC and pertaining to 
its operations and those of insured de-
pository institutions that it supervises. 

(2) Reports on the competitive fac-
tors involved in merger transactions 
and the bases for approval of merger 
transactions as required by sections 
18(c)(4) and 18(c)(9) of the Federal De-
posit Insurance Act (12 U.S.C. 1828(c) 
(4) and (9)). 

(3) Community Reinvestment Act 
(CRA) Public Evaluations. 

(4) Final decisions and orders con-
cerning compliance, enforcement, and 
other related administrative actions. 

(5) At the FDIC’s discretion, Sum-
mary of Deposits filed by insured de-
pository institutions, except that in-
formation on the size and number of 
accounts filed before June, 1982 is not 
available.1 

(6) Annual Report of Trust Assets for 
commercial banks and state savings 
banks.2 

(b) At the Office of the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street, N.W., 
Washington, DC 20429, which informa-
tion is available for public inspection: 

(1) All final opinions (including con-
curring and dissenting opinions) and 
all final orders made in the adjudica-
tion of administrative cases. 

(2) Statements of policy and interpre-
tations which have been adopted by the 
FDIC but have not been published in 
the FEDERAL REGISTER. 

(3) A current index of matters cov-
ered by paragraphs (b)(1) and (b)(2) of 
this section that were issued, adopted 
or promulgated after July 4, 1967. Cop-
ies of the index will be provided at the 
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3 Reports of income and of condition are de-
scribed at 12 CFR 304.4. 

direct cost of duplication as set forth 
in § 309.5(b). 

(c) At the Division of Supervision, 
Federal Deposit Insurance Corporation, 
550 17th Street, N.W., Washington, DC 
20429: 

(1) Filings and reports required under 
the provisions of 12 CFR Part 335 and 
the Securities and Exchange Act of 
1934, as amended (15 U.S.C. 78a), by in-
sured nonmember banks the securities 
of which are registered with the FDIC 
pursuant to section 12 of that Act (15 
U.S.C. 78l). These filings and reports 
are available for public inspection as 
detailed in 12 CFR 335.702. 

(2) Manual of Examination Policies. 
(3) Manual of Trust Examination 

Policies. 
(4) Federal Financial Institutions Ex-

amination Council (FFIEC) Informa-
tion Systems Examination Handbook. 

(5) In the FDIC’s discretion, the Con-
solidated Reports of Condition and In-
come filed by insured nonmember 
banks (and certain nonfederally in-
sured depository institutions in the 
case of reports of condition), except 
that select sensitive financial informa-
tion may be withheld.3 

(d) At the regional office of the FDIC 
for the region in which the applicant or 
subject depository institution is lo-
cated (A list of FDIC’s regional offices 
is available from the Office of Cor-
porate Communications, Federal De-
posit Insurance Corporation, 550 17th 
Street, N.W., Washington, DC 20429, 
(202) 898–6996): 

(1) In the FDIC’s discretion, non-con-
fidential portions of application files as 
provided in 12 CFR 303.6(g), including 
applications for deposit insurance, to 
establish branches, to relocate offices 
and to merge. 

(2)(i) After acceptance by the FDIC of 
a notice filed pursuant to the Change 
in Bank Control Act of 1978 (12 U.S.C. 
1817(j)) (other than a notice filed in 
contemplation of a public tender offer 
subject to the Securities Exchange Act 
of 1934 (15 U.S.C. 78m and 78n) and the 
FDIC’s tender offer regulations (12 CFR 
335.501–335.530), the appropriate FDIC 
regional office will make available, on 
request, the following information: The 

name of the depository institution 
whose stock is to be acquired; the date 
the notice was accepted; the identity of 
the acquiring person(s); the number of 
shares to be acquired; and the number 
of outstanding shares of stock in the 
depository institution. (The mere filing 
of a notice does not automatically con-
stitute ‘‘acceptance’’ by the FDIC; a 
notice is ‘‘accepted’’ when the regional 
office determines that the notice con-
tains all the information required by 12 
U.S.C. 1817(j)(6)). 

(ii) In the case of a notice filed in 
contemplation of a public tender offer 
that is subject to the Securities Ex-
change Act of 1934 (15 U.S.C. 78m and 
78n) and the FDIC’s tender offer regula-
tions (12 CFR 335.501–335.530), when pub-
lic disclosure is determined under 
§ 303.4(b)(4) of the FDIC’s regulations 
(12 CFR 303.4(b)(4)) to be appropriate, 
the appropriate FDIC regional office 
will make available, on request, the in-
formation described in paragraph 
(d)(2)(i) of this section. 

(iii) After a transaction subject to 
the Change in Bank Control Act of 1978 
has been consummated, the appro-
priate FDIC regional office will make 
available, on request, the following in-
formation, in addition to the informa-
tion described in paragraph (d)(2)(i) of 
this section: The date the shares were 
acquired; the names of the sellers (or 
transferors); and the total number of 
shares owned by the purchasers (or 
acquirors). 

(e) At the Division of Depositor and 
Asset Services, Federal Deposit Insur-
ance Corporation, 550 17th Street, N.W., 
Washington, DC, 20429: 

(1) Credit Manual; 
(2) Agriculture Manual; 
(3) Claims Manual; 
(4) Operations Manual; 
(5) Closing Manual; 
(6) Environmental Guidelines Man-

ual; 
(7) Deposit Insurance Manual; 
(8) Settlement Manual. 
(f) At the Division of Compliance and 

Consumer Affairs, Federal Deposit In-
surance Corporation, 550 17th Street, 
N.W., Washington, DC 20429: Compli-
ance Examination Manual. 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00127 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



118 

12 CFR Ch. III (1–1–98 Edition) § 309.5 

§ 309.5 Procedures for requesting 
records. 

(a) Definitions. For purposes of this 
section: 

(1) Commercial use request means a re-
quest from or on behalf of a requester 
who seeks records for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. In determining whether a re-
quest falls within this category, the 
FDIC will determine the use to which a 
requester will put the records re-
quested and seek additional informa-
tion as it deems necessary. 

(2) Direct costs means those expendi-
tures the FDIC actually incurs in 
searching for, duplicating, and, in the 
case of commercial requesters, review-
ing records in response to a request for 
records. 

(3) Duplication means the process of 
making a copy of a record necessary to 
respond to a request for records or for 
inspection of original records that con-
tain exempt material or that cannot 
otherwise be directly inspected. Such 
copies can take the form of paper copy, 
microfilm, audiovisual records, or ma-
chine readable records (e.g., magnetic 
tape or computer disk). 

(4) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate 
higher education, an institution of pro-
fessional education, and an institution 
of vocational education, which oper-
ates a program or programs of schol-
arly research. 

(5) Non-commercial scientific institution 
means an institution that is not oper-
ated on a commercial basis as that term 
is defined in paragraph (a)(1) of this 
section, and which is operated solely 
for the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. 

(6) Representative of the news media 
means any person actively gathering 
news for, or a free-lance journalist who 
reasonably expects to have his or her 
work product published or broadcast 
by, an entity that is organized and op-
erated to publish or broadcast news to 
the public. The term news means infor-
mation that is about current events or 

that would be of current interest to the 
general public. 

(7) Review means the process of exam-
ining records located in response to a 
request for records to determine 
whether any portion of any record is 
permitted to be withheld as exempt in-
formation. It includes processing any 
record for disclosure, e.g., doing all 
that is necessary to excise them or oth-
erwise prepare them for release. 

(8) Search includes all time spent 
looking for material that is responsive 
to a request, including page-by-page or 
line-by-line identification of material 
within records. Searches may be done 
manually and/or by computer using ex-
isting programming. 

(b) Initial request. (1) Except as pro-
vided in paragraphs (d) and (h) of this 
section, the FDIC, upon request for any 
record in its possession, will make the 
record available to any person who 
agrees to pay the costs of searching, re-
view and duplication as set forth in 
paragraph (c) of this section. The re-
quest must be in writing, provide infor-
mation reasonably sufficient to enable 
the FDIC to identify the requested 
records and specify a dollar limit 
which the requester is willing to pay 
for the costs of searching, review and 
duplication, unless the costs are be-
lieved to be less than the FDIC’s cost 
of processing the requester’s remit-
tance, which cost will be set forth in 
the ‘‘Notice of Federal Deposit Insur-
ance Corporation Records Fees’’ as de-
scribed in paragraph (c)(3) of this sec-
tion. Requests under this paragraph (b) 
should be addressed to the Office of the 
Executive Secretary, FDIC, 550 17th 
Street, N.W., Washington, DC 20429. 

(2) The FDIC will transmit notice to 
the requester within 10 business days 
after receipt of the initial request 
whether it is granted or denied. Denials 
of requests will be based on the exemp-
tions provided for in paragraph (d) of 
this section. 

(3) Notification of a denial of an ini-
tial request will be in writing and will 
state: 

(i) If the denial is in part or in whole; 
(ii) The name and title of each person 

responsible for the denial (when other 
than the person signing the notifica-
tion); 
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(iii) The exemptions relied on for the 
denial; and 

(iv) The right of the requester to ap-
peal the denial to the FDIC’s General 
Counsel within 30 business days fol-
lowing receipt of the notification. 

(c) Fees—(1) General rules. (i) Persons 
requesting records of the FDIC shall be 
charged for the direct costs of search, 
duplication and review as set forth in 
paragraphs (c)(2) and (c)(3) of this sec-
tion, unless such costs are less than the 
FDIC’s cost of processing the request-
er’s remittance. 

(ii) Requesters will be charged for 
search and review costs even if respon-
sive records are not located and, if lo-
cated, are determined to be exempt 
from disclosure. 

(iii) Multiple requests seeking simi-
lar or related records from the same re-
quester or group of requesters will be 
aggregated for the purposes of this sec-
tion. 

(iv) If the FDIC determines that the 
estimated costs of search, duplication 
or review of requested records will ex-
ceed the dollar amount specified in the 
request or if no dollar amount is speci-
fied, the FDIC will advise the requester 
of the estimated costs (if greater than 
the FDIC’s cost of processing the re-
quester’s remittance). The requester 
must agree in writing to pay the costs 
of search, duplication and review prior 
to the FDIC initiating any records 
search. 

(v) If the FDIC estimates that its 
search, duplication and review costs 
will exceed $250.00, the requester must 
pay an amount equal to 20 percent of 
the estimated costs prior to the FDIC 
initiating any records search. 

(vi) The FDIC may require any re-
quester who has previously failed to 
pay the charges under this section 
within 30 days of mailing of the invoice 
to pay in advance the total estimated 
costs of search, duplication and review. 
The FDIC may also require a requester 
who has any charges outstanding in ex-
cess of 30 days following mailing of the 
invoice to pay the full amount due, or 
demonstrate that the fee has been paid 
in full, prior to the FDIC initiating any 
additional records search. 

(vii) The FDIC may begin assessing 
interest charges on unpaid bills on the 
31st day following the day on which the 

notice was sent. Interest will be at the 
rate prescribed in section 3717 of title 
31 of the United States Code and will 
accrue from the date of the invoice. 

(viii) The time limit for FDIC to re-
spond to a request will not begin to run 
until the FDIC has received the re-
quester’s written agreement under 
paragraph (c)(1)(iv) of this section, and 
advance payment under paragraph 
(c)(1) (v) or (vi) of this section, or out-
standing charge under paragraph 
(c)(1)(vi) of this section. 

(ix) As part of the initial request, a 
requester may ask that the FDIC waive 
or reduce fees if disclosure of the 
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the 
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester. De-
terminations as to a waiver or reduc-
tion of fees will be made by the Execu-
tive Secretary (or designee) and the re-
quester will be notified in writing of 
his/her determination. A determination 
not to grant a request for a waiver or 
reduction of fees under this paragraph 
may be appealed to the FDIC’s General 
Counsel (or designee) pursuant to the 
procedure set forth in paragraph (e) of 
this section. 

(2) Chargeable fees by category of re-
quester. (i) Commercial use requesters 
shall be charged search, duplication 
and review costs. 

(ii) Educational institutions, non- 
commercial scientific institutions and 
news media representatives shall be 
charged duplication costs, except for 
the first 100 pages. 

(iii) Requesters not within the scope 
of paragraph (c)(2) (i) or (ii) of this sec-
tion shall be charged the full reason-
able direct cost of search and duplica-
tion, except for the first two hours of 
search time and first 100 pages of dupli-
cation. 

(3) Fee schedule. The dollar amount of 
fees which the FDIC may charge to 
records requesters will be established 
by the Chief Financial Officer of the 
FDIC (or designee), and will be set 
forth in the ‘‘Notice of Federal Deposit 
Insurance Corporation Records Fees’’ 
issued in December of each year or in 
such ‘‘Interim Notice of Federal De-
posit Insurance Corporation Records 
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4 Classification of a record as exempt from 
disclosure under the provisions of § 309.5(d) 
shall not be construed as authority to with-
hold the record if it is otherwise subject to 
disclosure under the Privacy Act of 1974 (5 
U.S.C. 552a) or other federal statute, any ap-
plicable regulation of FDIC or any other fed-
eral agency having jurisdiction thereof, or 
any directive or order of any court of com-
petent jurisdiction. 

Fees’’ as may be issued. Copies of such 
notices may be obtained at no charge 
from the FDIC’s Office of the Executive 
Secretary, FOIA Unit, 550 17th Street 
NW., Washington, DC 20429. The fees 
implemented in the December or In-
terim Notice will be effective 30 days 
after issuance. The FDIC may charge 
fees that recoup the full allowable di-
rect costs it incurs. The FDIC may con-
tract with independent contractors to 
locate, reproduce, and/or disseminate 
records; provided however, that the 
FDIC has determined that the ultimate 
cost to the requester will be no greater 
than it would be if the FDIC performed 
these tasks itself. In no case will the 
FDIC contract out responsibilities 
which the Freedom of Information Act 
(FOIA) (5 U.S.C. 552) provides that the 
FDIC alone may discharge, such as de-
termining the applicability of an ex-
emption or whether to waive or reduce 
fees. Fees are subject to change as 
costs change. 

(i) Manual searches for records. The 
FDIC will charge for manual searches 
for records at the basic rate of pay of 
the employee making the search plus 
16 percent to cover employee benefit 
costs. Where a single class of personnel 
(e.g., all clerical, all professional, or all 
executive) is used exclusively, the 
FDIC, at its discretion, may establish 
and charge an average rate for the 
range of grades typically involved. 

(ii) Computer searches for records. The 
fee for searches of computerized 
records is the actual direct cost of the 
search, including computer time, com-
puter runs, and the operator’s time 
apportionable to the search. The fee for 
a computer printout is the actual cost. 
The fees for computer supplies are the 
actual costs. The FDIC may, at its dis-
cretion, establish and charge a fee for 
computer searches based upon a rea-
sonable FDIC-wide average rate for 
central processing unit operating costs 
and the operator’s basic rate of pay 
plus 16 percent to cover employee ben-
efit costs. 

(iii) Duplication of records. (A) The 
per-page fee for paper copy reproduc-
tion of documents is the average FDIC- 
wide cost based upon the reasonable di-
rect costs of making such copies. 

(B) For other methods of reproduc-
tion or duplication, the FDIC will 

charge the actual direct costs of repro-
ducing or duplicating the documents. 

(iv) Review of records. The FDIC will 
charge commercial use requesters for 
the review of records at the time of 
processing the initial request to deter-
mine whether they are exempt from 
mandatory disclosure at the basic rate 
of pay of the employee making the 
search plus 16 percent to cover em-
ployee benefit costs. Where a single 
class of personnel (e.g., all clerical, all 
professional, or all executive) is used 
exclusively, the FDIC, at its discretion, 
may establish and charge an average 
rate for the range of grades typically 
involved. The FDIC will not charge at 
the administrative appeal level for re-
view of an exemption already applied. 
When records or portions of records are 
withheld in full under an exemption 
which is subsequently determined not 
to apply, the FDIC may charge for a 
subsequent review to determine the ap-
plicability of other exemptions not pre-
viously considered. 

(v) Other services. Complying with re-
quests for special services is at the 
FDIC’s discretion. The FDIC may re-
cover the full costs of providing such 
services to the extent it elects to pro-
vide them. 

(d) Exempt information. A request for 
records may be denied if the requested 
record contains information which falls 
into one or more of the following cat-
egories.4 If the requested record con-
tains both exempt and nonexempt in-
formation, the nonexempt portions 
which may reasonably be segregated 
from the exempt portions will be re-
leased to the requester. 

(1) Records which are specifically au-
thorized under criteria established by 
an Executive Order to be kept secret in 
the interest of national defense or for-
eign policy and are in fact properly 
classified pursuant to such Executive 
Order; 
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(2) Records related solely to the in-
ternal personnel rules and practices of 
the FDIC; 

(3) Records specifically exempted 
from disclosure by statute, provided 
that such statute: 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue; 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person that is privileged or confiden-
tial; 

(5) Interagency or intra-agency 
memoranda or letters which would not 
be available by law to a private party 
in litigation with the FDIC; 

(6) Personnel, medical, and similar 
files (including financial files) the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy; 

(7) Records compiled for law enforce-
ment purposes, but only to the extent 
that the production of such law en-
forcement records: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished 
records on a confidential basis; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Records that are contained in or 
related to examination, operating, or 
condition reports prepared by, on be-

half of, or for the use of the FDIC or 
any agency responsible for the regula-
tion or supervision of financial institu-
tions; or 

(9) geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(e) Appeals. (1) A person whose initial 
request for records under paragraph (a) 
of this section, or whose request for a 
waiver of fees under paragraph 
(c)(1)(ix) of this section, has been de-
nied, either in part or in whole, has the 
right to appeal the denial to FDIC’s 
General Counsel (or designee) within 30 
business days after receipt of notifica-
tion of the denial. Appeals of denials of 
initial requests or for a waiver of fees 
must be in writing and include any ad-
ditional information relevant to con-
sideration of the appeal. Appeals 
should be addressed to the Office of the 
Executive Secretary, FDIC, 550 17th 
Street, N.W., Washington, DC 20429. 

(2) The FDIC will notify the appel-
lant within 20 business days after re-
ceipt of the appeal whether it is grant-
ed or denied. Denials of appeals on ini-
tial requests for records will be based 
on the exemptions provided for in para-
graph (c) of this section. 

(3) Notifications of a denial of an ap-
peal will be in writing and will state: 

(i) Whether the denial is in part or in 
whole; 

(ii) The name and title of each person 
responsible for the denial (if other than 
the person signing the notification); 

(iii) The exemptions relied upon for 
the denial in the case of initial re-
quests for records; and 

(iv) The right to judicial review of 
the denial under the FOIA. 

(f) Extension of time. (1) Under un-
usual circumstances the FDIC may re-
quire additional time, up to a max-
imum of 10 business days, to determine 
whether to grant or deny an initial re-
quest or to respond to an appeal of an 
initial denial. These circumstances 
would arise in cases where: 

(i) The records are in facilities, such 
as field offices or storage centers, that 
are not part of the FDIC’s Washington 
office; 

(ii) The records requested are volumi-
nous and are not in close proximity to 
one another; or 
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5 The procedures for disclosing records 
under the Privacy Act are separately set 
forth in 12 CFR part 310. 

(iii) There is a need to consult with 
another agency or among two or more 
components of the FDIC having a sub-
stantial interest in the determination. 

(2) The FDIC will promptly give writ-
ten notification to the person making 
the request of the estimated date it 
will make its determination and the 
reasons why additional time is re-
quired. 

(g) FDIC procedures. (1) Initial re-
quests for records will be forwarded by 
the Executive Secretary to the head of 
the FDIC division or office which has 
primary authority over such records. 
Where it is determined that the re-
quested records may be released, the 
appropriate division or office head will 
grant access to the records. A request 
for records may be denied only by the 
Executive Secretary (or designee), ex-
cept that a request for records not re-
sponded to within 10 business days fol-
lowing its receipt by the Office of Exec-
utive Secretary—by notice to the re-
quester either granting the request, de-
nying the request, or extending the 
time for making a determination on 
the request—shall, if the requester 
chooses to treat such delay in response 
as a denial, be deemed to have been de-
nied. 

(2) Appeals from a denial of an initial 
request will be forwarded by the Execu-
tive Secretary to the General Counsel 
(or designee) for a determination 
whether the appeal will be granted or 
denied. The General Counsel (or des-
ignee) may on his or her own motion 
refer an appeal to the Board of Direc-
tors for a determination or the Board 
of Directors may in its discretion con-
sider such an appeal. 

(h) Records of another agency. If a re-
quested record is the property of an-
other federal agency or department, 
and that agency or department, either 
in writing or by regulation, expressly 
retains ownership of such record, upon 
receipt of a request for the record the 
FDIC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the 
proprietary agency or department ei-
ther for processing in accordance with 
the latter’s regulations or for guidance 
with respect to disposition. 

§ 309.6 Disclosure of exempt records. 
(a) Disclosure prohibited. Except as 

provided in paragraph (b) of this sec-
tion or by 12 CFR part 310 5, no person 
shall disclose or permit the disclosure 
of any exempt records, or information 
contained therein, to any persons other 
than those officers, directors, employ-
ees, or agents of the Corporation who 
have a need for such records in the per-
formance of their official duties. In any 
instance in which any person has pos-
session, custody or control of FDIC ex-
empt records or information contained 
therein, all copies of such records shall 
remain the property of the Corporation 
and under no circumstances shall any 
person, entity or agency disclose or 
make public in any manner the exempt 
records or information without written 
authorization from the Director of the 
Corporation’s Division having primary 
authority over the records or informa-
tion as provided in this section. 

(b) Disclosure authorized. Exempt 
records or information of the Corpora-
tion may be disclosed only in accord-
ance with the conditions and require-
ments set forth in this paragraph (b). 
Requests for discretionary disclosure of 
exempt records or information pursu-
ant to this paragraph (b) may be sub-
mitted directly to the Division having 
primary authority over the exempt 
records or information or to the Office 
of Executive Secretary for forwarding 
to the appropriate Division having pri-
mary authority over the records 
sought. Such administrative request 
must clearly state that it seeks discre-
tionary disclosure of exempt records, 
clearly identify the records sought, 
provide sufficient information for the 
Corporation to evaluate whether there 
is good cause for disclosure, and meet 
all other conditions set forth in para-
graph (b)(1) through (10) of this section. 
Information regarding the appropriate 
FDIC Division having primary author-
ity over a particular record or records 
may be obtained from the Office of Ex-
ecutive Secretary. Authority to dis-
close or authorize disclosure of exempt 
records of the Corporation is delegated 
as follows: 
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(1) Disclosure to depository institutions. 
The Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records, or designee, may dis-
close to any director or authorized offi-
cer, employee or agent of any deposi-
tory institution, information contained 
in, or copies of, exempt records per-
taining to that depository institution. 

(2) Disclosure to state banking agencies. 
The Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records, or designee, may in his 
or her discretion and for good cause, 
disclose to any authorized officer or 
employee of any state banking or secu-
rities department or agency, copies of 
any exempt records to the extent the 
records pertain to a state-chartered de-
pository institution supervised by the 
agency or authority, or where the ex-
empt records are requested in writing 
for a legitimate depository institution 
supervisory or regulatory purpose. 

(3) Disclosure to federal financial insti-
tutions supervisory agencies and certain 
other agencies. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or 
designee, may in his or her discretion 
and for good cause, disclose to any au-
thorized officer or employee of any fed-
eral financial institution supervisory 
agency including the Comptroller of 
the Currency, the Board of Governors 
of the Federal Reserve System, the Of-
fice of Thrift Supervision, the Securi-
ties and Exchange Commission, the Na-
tional Credit Union Administration, or 
any other agency included in section 
1101(7) of the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401 et. seq.) 
(RFPA), any exempt records for a le-
gitimate depository institution super-
visory or regulatory purpose. The Di-
rector, or designee, may in his or her 
discretion and for good cause, disclose 
exempt records, including customer fi-
nancial records, to certain other fed-
eral agencies as referenced in section 
1113 of the RFPA for the purposes and 
to the extent permitted therein, or to 
any foreign bank regulatory or super-
visory authority as provided, and to 
the extent permitted, by section 206 of 
the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991 (12 U.S.C. 
3109). 

(4) Disclosure to prosecuting or inves-
tigatory agencies or authorities. (i) Re-
ports of Apparent Crime pertaining to 
suspected violations of law, which may 
contain customer financial records, 
may be disclosed to federal or state 
prosecuting or investigatory authori-
ties without giving notice to the cus-
tomer, as permitted in the relevant ex-
ceptions of the RFPA. 

(ii) The Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
may disclose to the proper federal or 
state prosecuting or investigatory au-
thorities, or to any authorized officer 
or employee of such authority, copies 
of exempt records pertaining to irreg-
ularities discovered in depository insti-
tutions which are believed to con-
stitute violations of any federal or 
state civil or criminal law, or unsafe or 
unsound banking practices, provided 
that customer financial records may be 
disclosed without giving notice to the 
customer, only as permitted by the rel-
evant exceptions of the RFPA. Unless 
such disclosure is initiated by the 
FDIC, customer financial records shall 
be disclosed only in response to a writ-
ten request which: 

(A) Is signed by an authorized official 
of the agency making the request; 

(B) Identifies the record or records to 
which access is requested; and 

(C) Gives the reasons for the request. 
(iii) When notice to the customer is 

required to be given under the RFPA, 
the Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records, or designee, may dis-
close customer financial records to any 
federal or state prosecuting or inves-
tigatory agency or authority, provided, 
that: 

(A) The General Counsel, or designee, 
has determined that disclosure is au-
thorized or required by law; or 

(B) Disclosure is pursuant to a writ-
ten request that indicates the informa-
tion is relevant to a legitimate law en-
forcement inquiry within the jurisdic-
tion of the requesting agency and: 

(1) The Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00133 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



124 

12 CFR Ch. III (1–1–98 Edition) § 309.6 

6 The form of certification generally is as 
follows. Additional information may be 
added: 

Pursuant to section 1112(a) of the Right to 
Financial Privacy Act of 1978 (12 U.S.C. 3412), 
I, lll [name and appropriate title] hereby 
certify that the financial records described 
below were transferred to (agency or depart-
ment) in the belief that they were relevant 
to a legitimate law enforcement inquiry, 
within the jurisdiction of the receiving agen-
cy. 

7 The form of notice generally is as follows. 
Additional information may be added: 

Dear Mr./Ms. lll: 
Copies of, or information contained in, 

your financial records lawfully in the posses-
sion of the Federal Deposit Insurance Cor-
poration have been furnished to (agency or 
department) pursuant to the Right to Finan-
cial Privacy Act of 1978 for the following pur-
pose: lll. If you believe that this transfer 
has not been made to further a legitimate 
law enforcement inquiry, you may have legal 
rights under the Right to Financial Privacy 
Act of 1978 or the Privacy Act of 1974. 

8 Whenever the Corporation is subject to a 
court-ordered delay of the customer notice, 
the notice shall be sent immediately upon 
the expiration of the court-ordered delay. 

certifies pursuant to section 1112(a) 6 of 
the RFPA that the records are believed 
relevant to a legitimate law enforce-
ment inquiry within the jurisdiction of 
the receiving agency; and 

(2) A copy of such certification and 
the notice required by section 1112(b) 7 
of the RFPA is sent within fourteen 
days of the disclosure to the customer 
whose records are disclosed.8 

(5) Disclosure to servicers and serviced 
institutions. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or 
designee, may disclose copies of any 
exempt record related to a bank data 
center, a depository institution service 
corporation or any other data center 
that provides data processing or re-
lated services to an insured institution 
(hereinafter referred to as ‘‘data cen-
ter’’) to: 

(i) The examined data center; 
(ii) Any insured institution that re-

ceives data processing or related serv-
ices from the examined data center; 

(iii) Any state agency or authority 
which exercises general supervision 
over an institution serviced by the ex-
amined data center; and 

(iv) Any federal financial institution 
supervisory agency which exercises 
general supervision over an institution 
serviced by the examined data center. 
The federal supervisory agency may 
disclose any such examination report 
received from the Corporation to an in-
sured institution over which it exer-
cises general supervision and which is 
serviced by the examined data center. 

(6) Disclosure to third parties. (i) Ex-
cept as otherwise provided in para-
graphs (c) (1) through (5) of this sec-
tion, the Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
may in his or her discretion and for 
good cause, disclose copies of any ex-
empt records to any third party where 
requested to do so in writing. Any such 
written request shall: 

(A) Specify, with reasonable particu-
larity, the record or records to which 
access is requested; and 

(B) Give the reasons for the request. 
(ii) Either prior to or at the time of 

any disclosure, the Director or des-
ignee shall require such terms and con-
ditions as he deems necessary to pro-
tect the confidential nature of the 
record, the financial integrity of any 
depository institution to which the 
record relates, and the legitimate pri-
vacy interests of any individual named 
in such records. 

(7) Authorization for disclosure by de-
pository institutions or other third par-
ties. (i) The Director of the Corpora-
tion’s Division having primary author-
ity over the exempt records, or des-
ignee, may, in his or her discretion and 
for good cause, authorize any director, 
officer, employee, or agent of a deposi-
tory institution to disclose copies of 
any exempt record in his custody to 
anyone who is not a director, officer or 
employee of the depository institution. 
Such authorization must be in response 
to a written request from the party 
seeking the record or from manage-
ment of the depository institution to 
which the report or record pertains. 
Any such request shall specify, with 
reasonable particularity, the record 
sought, the party’s interest therein, 
and the party’s relationship to the de-
pository institution to which the 
record relates. 
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(ii) The Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
may, in his or her discretion and for 
good cause, authorize any third party, 
including a federal or state agency, 
that has received a copy of a Corpora-
tion exempt record, to disclose such ex-
empt record to another party or agen-
cy. Such authorization must be in re-
sponse to a written request from the 
party that has custody of the copy of 
the exempt record. Any such request 
shall specify the record sought to be 
disclosed and the reasons why disclo-
sure is necessary. 

(iii) Any subsidiary depository insti-
tution of a bank holding company or a 
savings and loan holding company may 
reproduce and furnish a copy of any re-
port of examination of the subsidiary 
depository institution to the parent 
holding company without prior ap-
proval of the Director of the Division 
having primary authority over the ex-
empt records and any depository insti-
tution may reproduce and furnish a 
copy of any report of examination of 
the disclosing depository institution to 
a majority shareholder if the following 
conditions are met: 

(A) The parent holding company or 
shareholder owns in excess of 50% of 
the voting stock of the depository in-
stitution or subsidiary depository in-
stitution; 

(B) The board of directors of the de-
pository institution or subsidiary de-
pository institution at least annually 
by resolution authorizes the reproduc-
tion and furnishing of reports of exam-
ination (the resolution shall specifi-
cally name the shareholder or parent 
holding company, state the address to 
which the reports are to be sent, and 
indicate that all reports furnished pur-
suant to the resolution remain the 
property of the Federal Deposit Insur-
ance Corporation and are not to be dis-
closed or made public in any manner 
without the prior written approval of 
the Director of the Corporation’s Divi-
sion having primary authority over the 
exempt records as provided in para-
graph (b) of this section; 

(C) A copy of the resolution author-
izing disclosure of the reports is sent to 
the shareholder or parent holding com-
pany; and 

(D) The minutes of the board of direc-
tors of the depository institution or 
subsidiary depository institution for 
the meeting immediately following dis-
closure of a report state: 

(1) That disclosure was made; 
(2) The date of the report which was 

disclosed; 
(3) To whom the report was sent; and 
(4) The date the report was disclosed. 
(iv) With respect to any disclosure 

that is authorized under this paragraph 
(b)(7), the Director of the Corporation’s 
Division having primary authority 
over the exempt records, or designee, 
shall only permit disclosure of records 
upon determining that good cause ex-
ists. If the exempt record contains in-
formation derived from depository in-
stitution customer financial records, 
disclosure is to be authorized only 
upon the condition that the requesting 
party and the party releasing the 
records comply with any applicable 
provision of the RFPA. Before author-
izing the disclosure, the Director (or 
designee) may require that both the 
party having custody of a copy of a 
Corporation exempt record and the 
party seeking access to the record 
agree to such limitations as the Direc-
tor (or designee) deems necessary to 
protect the confidential nature of the 
record, the financial integrity of any 
depository institution to which the 
record relates and the legitimate pri-
vacy interests of any persons named in 
such record. 

(8) Disclosure by General Counsel. (i) 
The Corporation’s General Counsel, or 
designee, may disclose or authorize the 
disclosure of any exempt record in re-
sponse to a valid judicial subpoena, 
court order, or other legal process, and 
authorize any current or former offi-
cer, director, employee, agent of the 
Corporation, or third party, to appear 
and testify regarding an exempt record 
or any information obtained in the per-
formance of such person’s official du-
ties, at any administrative or judicial 
hearing or proceeding where such per-
son has been served with a valid sub-
poena, court order, or other legal proc-
ess requiring him or her to testify. The 
General Counsel shall consider the rel-
evancy of such exempt records or testi-
mony to the litigation, and the inter-
ests of justice, in determining whether 
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9 This administrative requirement does not 
apply to subpoenas, court orders or other 
legal process issued for records of depository 
institutions held by the FDIC as Receiver or 
Conservator. Subpoenas, court orders or 
other legal process issued for such records 
will be processed in accordance with State 
and Federal law, regulations, rules and privi-
leges applicable to FDIC as Receiver or Con-
servator. 

to disclose such records or testimony. 
Third parties seeking disclosure of ex-
empt records or testimony in litigation 
to which the FDIC is not a party shall 
submit a request for discretionary dis-
closure directly to the General Coun-
sel.9 Such request shall specify the in-
formation sought with reasonable par-
ticularity and shall be accompanied by 
a statement with supporting docu-
mentation showing in detail the rel-
evance of such exempt information to 
the litigation, justifying good cause for 
disclosure, and a commitment to be 
bound by a protective order. Failure to 
exhaust such administrative request 
prior to service of a subpoena or other 
legal process may, in the General 
Counsel’s discretion, serve as a basis 
for objection to such subpoena or legal 
process. Customer financial records 
may not be disclosed to any federal 
agency that is not a federal financial 
supervisory agency pursuant to this 
paragraph unless notice to the cus-
tomer and certification as required by 
the RFPA have been given except 
where disclosure is subject to the rel-
evant exceptions set forth in the 
RFPA. 

(ii) The General Counsel, or designee, 
may in his or her discretion and for 
good cause, disclose or authorize dis-
closure of any exempt record or testi-
mony by a current or former officer, di-
rector, employee, agent of the Corpora-
tion, or third party, sought in connec-
tion with any civil or criminal hearing, 
proceeding or investigation without 
the service of a judicial subpoena, or 
other legal process requiring such dis-
closure or testimony, if he or she deter-
mines that the records or testimony 
are relevant to the hearing, proceeding 
or investigation and that disclosure is 
in the best interests of justice and not 
otherwise prohibited by Federal stat-
ute. Customer financial records shall 
not be disclosed to any federal agency 

pursuant to this paragraph that is not 
a federal financial supervisory agency, 
unless the records are sought under the 
Federal Rules of Civil Procedure (28 
U.S.C. appendix) or the Federal Rules 
of Criminal Procedure (18 U.S.C. appen-
dix) or comparable rules of other 
courts and in connection with litiga-
tion to which the receiving federal 
agency, employee, officer, director, or 
agent, and the customer are parties, or 
disclosure is otherwise subject to the 
relevant exceptions in the RFPA. 
Where the General Counsel or designee 
authorizes a current or former officer, 
director, employee or agent of the Cor-
poration to testify or disclose exempt 
records pursuant to this paragraph 
(b)(8), he or she may, in his or her dis-
cretion, limit the authorization to so 
much of the record or testimony as is 
relevant to the issues at such hearing, 
proceeding or investigation, and he or 
she shall give authorization only upon 
fulfillment of such conditions as he or 
she deems necessary and practicable to 
protect the confidential nature of such 
records or testimony. 

(9) Authorization for disclosure by the 
Chairman of the Corporation’s Board of 
Directors. Except where expressly pro-
hibited by law, the Chairman of the 
Corporation’s Board of Directors may 
in his or her discretion, authorize the 
disclosure of any Corporation records. 
Except where disclosure is required by 
law, the Chairman may direct any cur-
rent or former officer, director, em-
ployee or agent of the Corporation to 
refuse to disclose any record or to give 
testimony if the Chairman determines, 
in his or her discretion, that refusal to 
permit such disclosure is in the public 
interest. 

(10) Limitations on disclosure. All steps 
practicable shall be taken to protect 
the confidentiality of exempt records 
and information. Any disclosure per-
mitted by paragraph (b) of this section 
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in para-
graph (b) of this section shall be con-
strued as restricting, in any manner, 
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the authority of the Board of Direc-
tors, the Chairman of the Board of Di-
rectors, the Director of the Corpora-
tion’s Division having primary author-
ity over the exempt records, the Cor-
poration’s General Counsel, or their 
designees, or any other Corporation Di-
vision or Office head, in their discre-
tion and in light of the facts and cir-
cumstances attendant in any given 
case, to require conditions upon and to 
limit the form, manner, and extent of 
any disclosure permitted by this sec-
tion. Wherever practicable, disclosure 
of exempt records shall be made pursu-
ant to a protective order and redacted 
to exclude all irrelevant or non-respon-
sive exempt information. 

§ 309.7 Service of process. 
(a) Service. Any subpoena or other 

legal process to obtain information 
maintained by the FDIC shall be duly 
issued by a court having jurisdiction 
over the FDIC, and served upon either 
the Executive Secretary (or designee), 
FDIC, 550 17th Street, N.W., Wash-
ington, DC 20429, or the Regional Direc-
tor or Regional Manager of the FDIC 
region where the legal action from 
which the subpoena or process was 
issued is pending. A list of the FDIC’s 
regional offices is available from the 
Office of Corporate Communications, 
FDIC, 550 17th Street, N.W., Wash-
ington, DC 20429 (telephone 202–898– 
6996). Where the FDIC is named as a 
party, service of process shall be made 
pursuant to the Federal Rules of Civil 
Procedure, and upon the Executive 
Secretary (or designee), FDIC, 550 17th 
Street N.W., Washington, DC 20429, or 
upon the agent designated to receive 
service of process in the state, terri-
tory, or jurisdiction in which any in-
sured depository institution is located. 
Identification of the designated agent 
in the state, territory, or jurisdiction 
may be obtained from the Office of the 
Executive Secretary or from the Office 
of the General Counsel, FDIC, 550 17th 
Street N.W., Washington, DC 20429. The 
Executive Secretary (or designee), Re-
gional Director or designated agent 
shall immediately forward any sub-
poena, court order or legal process to 
the General Counsel. The Corporation 
may require the payment of fees, in ac-
cordance with the fee schedule referred 

to in § 309.5(c)(3), prior to the release of 
any records requested pursuant to any 
subpoena or other legal process. 

(b) Notification by person served. If any 
current or former officer, director, em-
ployee or agent of the Corporation, or 
any other person who has custody of 
records belonging to the FDIC, is 
served with a subpoena, court order, or 
other process requiring that person’s 
attendance as a witness concerning any 
matter related to official duties, or the 
production of any exempt record of the 
Corporation, such person shall prompt-
ly advise the Office of the Corpora-
tion’s General Counsel of such service, 
of the testimony and records described 
in the subpoena, and of all relevant 
facts which may be of assistance to the 
General Counsel in determining wheth-
er the individual in question should be 
authorized to testify or the records 
should be produced. Such person should 
also inform the court or tribunal which 
issued the process and the attorney for 
the party upon whose application the 
process was issued, if known, of the 
substance of this section. 

(c) Appearance by person served. Ab-
sent the written authorization of the 
Corporation’s General Counsel, or des-
ignee, to disclose the requested infor-
mation, any current or former officer, 
director, employee, or agent of the Cor-
poration, and any other person having 
custody of records of the Corporation, 
who is required to respond to a sub-
poena or other legal process, shall at-
tend at the time and place therein 
specified and respectfully decline to 
produce any such record or give any 
testimony with respect thereto, basing 
such refusal on this section. 

PART 310—PRIVACY ACT 
REGULATIONS 

Sec. 
310.1 Purpose and scope. 
310.2 Definitions. 
310.3 Procedures for requests pertaining to 

individual records in a system of records. 
310.4 Times, places, and requirements for 

identification of individuals making re-
quests. 

310.5 Disclosure of requested information to 
individuals. 

310.6 Special procedures: Medical records. 
310.7 Request for amendment of record. 
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310.8 Agency review of request for amend-
ment of record. 

310.9 Appeal of adverse initial agency deter-
mination on access or amendment. 

310.10 Disclosure of record to person other 
than the individual to whom it pertains. 

310.11 Fees. 
310.12 Penalties. 
310.13 Exemptions. 

AUTHORITY: 5 U.S.C. 552a. 

SOURCE: 40 FR 46274, Oct. 6, 1975, unless 
otherwise noted. 

§ 310.1 Purpose and scope. 
The purpose of this part is to estab-

lish regulations implementing the Pri-
vacy Act of 1974, 5 U.S.C. 552a. These 
regulations delineate the procedures 
that an individual must follow in exer-
cising his or her access or amendment 
rights under the Privacy Act to records 
maintained by the Corporation in sys-
tems of records. 
[61 FR 43419, Aug. 23, 1996] 

§ 310.2 Definitions. 
For purposes of this part: 
(a) The term Corporation means the 

Federal Deposit Insurance Corporation; 
(b) The term individual means a nat-

ural person who is either a citizen of 
the United States or an alien lawfully 
admitted for permanent residence; 

(c) The term maintain includes main-
tain, collect, use, disseminate, or con-
trol; 

(d) The term record means any item, 
collection or grouping of information 
about an individual that contains his/ 
her name, or the identifying number, 
symbol, or other identifying particular 
assigned to the individual; 

(e) The term system of records means a 
group of any records under the control 
of the Corporation from which informa-
tion is retrieved by the name of the in-
dividual or some identifying number, 
symbol or other identifying particular 
assigned to the individual; 

(f) The term designated system of 
records means a system of records 
which has been listed and summarized 
in the FEDERAL REGISTER pursuant to 
the requirements of 5 U.S.C. 552a(e); 

(g) The term routine use means, with 
respect to disclosure of a record, the 
use of such record for a purpose which 
is compatible with the purpose for 
which it was created; 

(h) The terms amend or amendment 
mean any correction, addition to or de-
letion from a record; and 

(i) The term system manager means 
the agency official responsible for a 
designated system of records, as de-
nominated in the FEDERAL REGISTER 
publication of ‘‘Systems of Records 
Maintained by the Federal Deposit In-
surance Corporation.’’ 
[40 FR 46274, Oct. 6, 1975, as amended at 42 FR 
6796, Feb. 4, 1977] 

§ 310.3 Procedures for requests per-
taining to individual records in a 
system of records. 

(a) Any present or former employee 
of the Corporation seeking access to, or 
amendment of, his/her official per-
sonnel records maintained by the Cor-
poration shall submit his/her request in 
such manner as is prescribed by the 
United States Office of Personnel Man-
agement in part 297 of its rules and reg-
ulations (5 CFR part 297). For access 
to, or amendment of, other govern-
ment-wide records systems maintained 
by the Corporation, the procedures pre-
scribed in the respective FEDERAL REG-
ISTER Privacy Act system notice shall 
be followed. 

(b) Requests by individuals for access 
to records pertaining to them and 
maintained within one of the Corpora-
tion’s designated systems of records 
should be submitted in writing to the 
Office of the Executive Secretary, 
FOIA/PA Unit, Federal Deposit Insur-
ance Corporation, Washington, DC 
20429. Each such request should contain 
a reasonable description of the records 
sought, the system or systems in which 
such record may be contained, and any 
additional identifying information, as 
specified in the Corporation’s FEDERAL 
REGISTER ‘‘Notice of Systems of 
Records’’ for that particular system, 
copies of which are available upon re-
quest from the FOIA/PA Unit, Office of 
the Executive Secretary. 
[40 FR 46274, Oct. 6, 1975, as amended at 42 FR 
6796, Feb. 4, 1977; 61 FR 43419, Aug. 23, 1996] 

§ 310.4 Times, places, and require-
ments for identification of individ-
uals making requests. 

(a) Individuals may request access to 
records pertaining to themselves by 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00138 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



129 

Federal Deposit Insurance Corporation § 310.6 

submitting a written request as pro-
vided in § 310.3 of these regulations, or 
by appearing in person on weekdays, 
other than official holidays, at the Of-
fice of the Executive Secretary, 
Records Unit, Federal Deposit Insur-
ance Corporation, 550 17th Street, NW., 
Washington, DC 20429, between the 
hours of 8:30 a.m. and 5 p.m. 

(b) Individuals appearing in person at 
the Corporation seeking access to or 
amendment of their records shall 
present two forms of reasonable identi-
fication, such as employment identi-
fication cards, driver’s licenses, or 
other identification cards or docu-
ments typically used for identification 
purposes. 

(c) Except for records that must be 
publicly disclosed pursuant to the 
Freedom of Information Act, 5 U.S.C. 
552, where the Corporation determines 
it to be necessary for the individual’s 
protection, a certification of a duly 
commissioned notary public, of any 
state or territory, attesting to the re-
questing individual’s identity, or an 
unsworn declaration subscribed to as 
true under the penalty of perjury under 
the laws of the United States of Amer-
ica, at the election of the individual, 
may be required before a written re-
quest seeking access to or amendment 
of a record will be honored. The Cor-
poration may also require that individ-
uals provide minimal identifying data 
such as full name, date and place of 
birth, or other personal information 
necessary to ensure proper identity be-
fore processing requests for records. 
[40 FR 46274, Oct. 6, 1975, as amended at 42 FR 
6796, Feb. 4, 1977; 61 FR 43419, Aug. 23, 1996] 

§ 310.5 Disclosure of requested infor-
mation to individuals. 

(a) Except to the extent that Cor-
poration records pertaining to an indi-
vidual: 

(1) Are exempt from disclosure under 
§§ 310.6 and 310.13 of this part, or 

(2) Were compiled in reasonable an-
ticipation of a civil action or pro-
ceeding, the Corporation will make 
such records available upon request for 
purposes of inspection and copying by 
the individual (after proper identity 
verification as provided in § 310.4) and, 
upon the individual’s request and writ-

ten authorization, by another person of 
the individual’s own choosing. 

(b) The Executive Secretary will no-
tify, in writing, the individual making 
a request, whenever practicable within 
ten business days following receipt of 
the request, whether any specified des-
ignated system of records maintained 
by the Corporation contains a record 
pertaining to the individual. Where 
such a record does exist, the Executive 
Secretary also will inform the indi-
vidual of the system manager’s deci-
sion whether to grant or deny the re-
quest for access. In the event existing 
records are determined not to be 
disclosable, the notification will in-
form the individual of the reasons for 
which disclosure will not be made and 
will provide a description of the indi-
vidual’s right to appeal the denial, as 
more fully set forth in § 310.9. Where ac-
cess is to be granted, the notification 
will specify the procedures for 
verifying the individual’s identity, as 
set forth in § 310.4. 

(c) Individuals will be granted access 
to records disclosable under this part 
310 as soon as is practicable. The Exec-
utive Secretary will give written noti-
fication of a reasonable period within 
which individuals may inspect 
disclosable records pertaining to them-
selves at the Office of the Executive 
Secretary during normal business 
hours. Alternatively, individuals grant-
ed access to records under this part 
may request that copies of such records 
be forwarded to them. Fees for copying 
such records will be assessed as pro-
vided in § 310.11. 
[40 FR 46274, Oct. 6, 1975, as amended at 42 FR 
6796, Feb. 4, 1977] 

§ 310.6 Special procedures: Medical 
records. 

Medical records shall be disclosed on 
request to the individuals to whom 
they pertain, except, if in the judgment 
of the Corporation, the transmission of 
the medical information directly to the 
requesting individual could have an ad-
verse effect upon such individual. In 
the event medical information is with-
held from a requesting individual due 
to any possible adverse effect such in-
formation may have upon the indi-
vidual, the Corporation shall transmit 
such information to a medical doctor 
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named by the requesting individual for 
release of the patient. 
[40 FR 46274, Oct. 6, 1975, as amended at 61 FR 
43420, Aug. 23, 1996] 

§ 310.7 Request for amendment of 
record. 

The Corporation will maintain all 
records it uses in making any deter-
mination about any individual with 
such accuracy, relevance, timeliness 
and completeness as is reasonably nec-
essary to assure fairness to the indi-
vidual in the determination. An indi-
vidual may request that the Corpora-
tion amend any portion of a record per-
taining to that individual which the 
Corporation maintains in a designated 
system of records. Such a request 
should be submitted in writing to the 
Office of the Executive Secretary, 
Records Unit, Federal Deposit Insur-
ance Corporation, Washington, DC 
20429 and should contain the individ-
ual’s reason for requesting the amend-
ment and a description of the record 
(including the name of the appropriate 
designated system and category there-
of) sufficient to enable the Corporation 
to identify the particular record or por-
tion thereof with respect to which 
amendment is sought. 

§ 310.8 Agency review of request for 
amendment of record. 

(a) Requests by individuals for the 
amendment of records will be acknowl-
edged by the Executive Secretary of 
the Corporation, and referred to the 
system manager of the system of 
records in which the record is con-
tained for determination, within ten 
business days following receipt of such 
requests. Promptly thereafter, the Ex-
ecutive Secretary will notify the indi-
vidual of the system manager’s deci-
sion to grant or deny the request to 
amend. 

(b) If the system manager denies a re-
quest to amend a record, the notifica-
tion of such denial shall contain the 
reason for the denial and a description 
of the individual’s right to appeal the 
denial as more fully set forth in § 310.9. 
[40 FR 46274, Oct. 6, 1975, as amended at 42 FR 
6796, Feb. 4, 1977] 

§ 310.9 Appeal of adverse initial agen-
cy determination on access or 
amendment. 

(a) A system manager’s denial of an 
individual’s request for access to or 
amendment of a record pertaining to 
him/her may be appealed in writing to 
the Corporation’s General Counsel (or 
designee) within 30 business days fol-
lowing receipt of notification of the de-
nial. Such an appeal should be ad-
dressed to the Office of the Executive 
Secretary, FDIC, 550 17th Street NW., 
Washington, DC 20429, and contain all 
the information specified for requests 
for access in § 310.3 or for initial re-
quests to amend in § 310.7, as well as 
any other additional information the 
individual deems relevant for the con-
sideration by the General Counsel (or 
designee) of the appeal. 

(b) The General Counsel (or designee) 
will normally make a final determina-
tion with respect to an appeal made 
under this part within 30 business days 
following receipt by the Office of the 
Executive Secretary of the appeal. The 
General Counsel (or designee) may, 
however, extend this 30-day time period 
for good cause. Where such an exten-
sion is required, the individual making 
the appeal will be notified of the rea-
son for the extension and the expected 
date upon which a final decision will be 
given. 

(c) If the General Counsel (or des-
ignee) affirms the initial denial of a re-
quest for access or to amend, he or she 
will inform the individual affected of 
the decision, the reason therefor, and 
the right of judicial review of the deci-
sion. In addition, as pertains to a re-
quest for amendment, the individual 
may at that point submit to the Cor-
poration a concise statement setting 
forth his or her reasons for disagreeing 
with the Corporation’s refusal to 
amend. 

(d) Any statement of disagreement 
with the Corporation’s refusal to 
amend, filed with the Corporation by 
an individual pursuant to § 310.9(c), will 
be included in the disclosure of any 
records under the authority of 
§ 310.10(b). The Corporation may in its 
discretion also include a copy of a con-
cise statement of its reasons for not 
making the requested amendment. 
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(e) The General Counsel (or designee) 
may on his or her own motion refer an 
appeal to the Board of Directors for a 
determination, and the Board of Direc-
tors on its own motion may consider 
an appeal. 
[52 FR 34290, Sept. 10, 1987, as amended at 61 
FR 43420, Aug. 23, 1996] 

§ 310.10 Disclosure of record to person 
other than the individual to whom 
it pertains. 

(a) Except as provided in paragraph 
(b) of this section, the Corporation will 
not disclose any record contained in a 
designated system of records to any 
person or agency except with the prior 
written consent of the individual to 
whom the record pertains. 

(b) The restrictions on disclosure in 
paragraph (a) of this section do not 
apply to any of the following disclo-
sures: 

(1) To those officers and employees of 
the Corporation who have a need for 
the record in the performance of their 
duties; 

(2) Which is required under the Free-
dom of Information Act (5 U.S.C. 552); 

(3) For a routine use listed with re-
spect to a designated system of 
records; 

(4) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of title 13 
U.S.C.; 

(5) To a recipient who has provided 
the Corporation with advance adequate 
written assurance that the record will 
be used solely as a statistical research 
or reporting record, and the record is 
to be transferred in a form that is not 
individually identifiable; 

(6) To the National Archives and 
Records Administration as a record 
which has sufficient historical or other 
value to warrant its continued preser-
vation by the United States Govern-
ment, or for evaluation by the Archi-
vist of the United States or his or her 
designee to determine whether the 
record has such value; 

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of 
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the 

head of the agency or instrumentality 
has made a written request to the Cor-
poration specifying the particular por-
tion desired and the law enforcement 
activity for which the record is sought; 

(8) To a person pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual if, 
upon such disclosure, notification is 
transmitted to the last known address 
of such individual; 

(9) To either House of Congress, or, to 
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(10) To the Comptroller General, or 
any of his or her authorized representa-
tives, in the course of the performance 
of the duties of the General Accounting 
Office; 

(11) Pursuant to the order of a court 
of competent jurisdiction. 

(12) To a consumer reporting agency 
in accordance with section 3711(f) of 
Title 31. 

(c) The Corporation will adhere to 
the following procedures in the case of 
disclosure of any record pursuant to 
the authority of paragraphs (b)(3) 
through (b)(12) of this section. 

(1) The Corporation will keep a 
record of the date, nature and purpose 
of each such disclosure, as well as the 
name and address of the person or 
agency to whom such disclosure is 
made; and 

(2) The Corporation will retain and, 
with the exception of disclosures made 
pursuant to paragraph (b)(7) of this sec-
tion, make available to the individual 
named in the record for the greater of 
five years or the life of the record all 
material compiled under paragraph 
(d)(1) of this section with respect to 
disclosure of such record. 

(d) Whenever a record which has been 
disclosed by the Corporation under au-
thority of paragraph (b) of this section 
is, within a reasonable amount of time 
after such disclosure, either amended 
by the Corporation or the subject of a 
statement of disagreement, the Cor-
poration will transmit such additional 
information to any person or agency to 
whom the record was disclosed, if such 
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disclosure was subject to the account-
ing requirements of paragraph (c)(1) of 
this section. 
[40 FR 46274, Oct. 6, 1975, as amended at 61 FR 
43420, Aug. 23, 1996] 

§ 310.11 Fees. 
The Corporation, upon a request for 

records disclosable pursuant to the Pri-
vacy Act of 1974 (5 U.S.C. 552a), shall 
charge a fee of $0.10 per page for dupli-
cating, except as follows: 

(a) If the Corporation determines 
that it can grant access to a record 
only by providing a copy of the record, 
no fee will be charged for providing the 
first copy of the record or any portion 
thereof; 

(b) Whenever the aggregate fees com-
puted under this section do not exceed 
$10 for any one request, the fee will be 
deemed waived by the Corporation; or 

(c) Whenever the Corporation deter-
mines that a reduction or waiver is 
warranted, it may reduce or waive any 
fees imposed for furnishing requested 
information pursuant to this section. 
[40 FR 46274, Oct. 6, 1975, as amended at 61 FR 
43420, Aug. 23, 1996] 

§ 310.12 Penalties. 
Subsection (i)(3) of the Privacy Act 

of 1974 (5 U.S.C. 552a(i)(3)) imposes 
criminal penalties for obtaining Cor-
poration records on individuals under 
false pretenses. The subsection pro-
vides as follows: 

Any person who knowingly and willfully 
requests or obtains any record concerning an 
individual from an agency under false pre-
tenses shall be guilty of a misdemeanor and 
fined not more than $5,000. 

§ 310.13 Exemptions. 
The following systems of records are 

exempt from §§ 310.3 through 310.9 and 
§ 310.10(c)(2) of these rules: 

(a) Investigatory material compiled 
for law enforcement purposes in the 
following systems of records is exempt 
from §§ 310.3 through 310.9 and 
§ 310.10(c)(2) of these rules; 

Provided, however, That if any indi-
vidual is denied any right, privilege, or 
benefit to which he/she would other-
wise be entitled under Federal law, or 
for which he/she would otherwise be el-
igible, as a result of the maintenance 
of such material, such material shall 

be disclosed to such individual, except 
to the extent that the disclosure of 
such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the 
source would be held in confidence, or, 
prior to September 27, 1975, under an 
implied promise that the identity of 
the source would be held in confidence: 

30–64–0002—Financial institutions inves-
tigative and enforcement records system. 

30–64–0010—Investigative files and records. 

(b) Investigatory material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifica-
tions for Corporation employment to 
the extent that disclosure of such ma-
terial would reveal the identity of a 
source who furnished information to 
the Corporation under an express 
promise that the identity of the source 
would be held in confidence, or, prior 
to September 27, 1975, under an implied 
promise that the identity of the source 
would be held in confidence, in the fol-
lowing systems of records, is exempt 
from §§ 310.3 through 310.9 and 
§ 310.10(c)(2) of these rules: 

30–64–0001—Attorney-legal intern applicant 
system. 

30–64–0010—Investigative files and records. 

(c) Testing or examination material 
used solely to determine or assess indi-
vidual qualifications for appointment 
or promotion in the Corporation’s serv-
ice, the disclosure of which would com-
promise the objectivity or fairness of 
the testing, evaluation, or examination 
process in the following system of 
records, is exempt from §§ 310.3 through 
310.9 and § 310.10(c)(2) of these rules: 

30–64–0009—Examiner training and education 
records. 

[42 FR 6797, Feb. 4, 1977, as amended at 42 FR 
33720, July 1, 1977; 54 FR 38507, Sept. 19, 1989; 
61 FR 43420, Aug. 23, 1996] 

PART 311—RULES GOVERNING 
PUBLIC OBSERVATION OF MEET-
INGS OF THE CORPORATION’S 
BOARD OF DIRECTORS 

Sec. 
311.1 Purpose. 
311.2 Definitions. 
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311.3 Meetings. 
311.4 Procedures for announcing meetings. 
311.5 Regular procedure for closing meet-

ings. 
311.6 Expedited procedure for announcing 

and closing certain meetings. 
311.7 General Counsel certification. 
311.8 Transcripts and minutes of meetings. 

AUTHORITY: 5 U.S.C. 552b and 12 U.S.C. 1819. 

SOURCE: 42 FR 14675, Mar. 16, 1977, unless 
otherwise noted. 

§ 311.1 Purpose. 
This part implements the policy of 

the ‘‘Government in the Sunshine 
Act’’, section 552b of title 5 U.S.C., 
which is to provide the public with as 
much information as possible regarding 
the decision making process of certain 
Federal agencies, including the Federal 
Deposit Insurance Corporation, while 
preserving the rights of individuals and 
the ability of the agency to carry out 
its responsibilities. 

§ 311.2 Definitions. 
For purposes of this part: 
(a) Board means Board of Directors of 

the Federal Deposit Insurance Corpora-
tion and includes any subdivision of 
the Board authorized to act on behalf 
of the Corporation. 

(b) Meeting means the deliberations 
(including those conducted by con-
ference telephone call, or by any other 
method) of at least three members 
where such deliberations determine or 
result in the joint conduct or disposi-
tion of agency business but does not in-
clude: 

(1) Deliberations to determine wheth-
er meetings will be open or closed or 
whether information pertaining to 
closed meetings will be withheld; 

(2) Informal background discussions 
among Board members and staff which 
clarify issues and expose varying views; 

(3) Decision-making by circulating 
written material to individual Board 
members; 

(4) Sessions with individuals from 
outside the Corporation where Board 
members listen to a presentation and 
may elicit additional information. 

(c) Member means a member of the 
Board. 

(d) Open to public observation and open 
to the public mean that individuals may 
witness the meeting, but not partici-

pate in the deliberations. The meeting 
may be recorded, photographed, or oth-
erwise reproduced if the reproduction 
does not disturb the meeting. 

(e) Public announcement and publicly 
announce mean making reasonable ef-
fort under the particular cir-
cumstances of each case to fully in-
form the public. This may include post-
ing notice on the Corporation’s public 
notice bulletin board maintained in the 
lobby of its offices located at 550 17th 
Street, NW., Washington, DC 20429, 
issuing a press release and employing 
other methods of notification that may 
be desirable in a particular situation. 
[42 FR 14675, Mar. 16, 1977, as amended at 42 
FR 59494, Nov. 18, 1977; 54 FR 38965, Sept. 22, 
1989; 61 FR 38357, July 24, 1996] 

§ 311.3 Meetings. 
(a) Open meetings. Except as provided 

in paragraph (b) of this section, every 
portion of every meeting of the Cor-
poration’s Board will be open to public 
observation. Board members will not 
jointly conduct or dispose of Corpora-
tion business other than in accordance 
with this part. 

(b) When meetings may be closed and 
announcements and disclosures withheld. 
Except where the Board finds that the 
public interest requires otherwise, a 
meeting or portion thereof may be 
closed, and announcements and disclo-
sure pertaining thereto may be with-
held when the Board determines that 
such meeting or portion of the meeting 
or the disclosure of such information is 
likely to: 

(1) Disclose matters that are: (i) Spe-
cifically authorized under criteria es-
tablished by an Executive order to be 
kept secret in the interests of national 
defense or foreign policy and (ii) in fact 
properly classified pursuant to such 
Executive order; 

(2) Relate solely to the internal per-
sonnel rules and practices of the Cor-
poration; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552): Provided, That 
such statute: (i) Requires that the mat-
ters be withheld from the public in 
such a manner as to leave no discretion 
on the issue, or (ii) establishes par-
ticular types of matters to be withheld; 
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(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: (i) 
Interfere with enforcement pro-
ceedings, (ii) deprive a person of a right 
to a fair trial or an impartial adjudica-
tion, (iii) constitute an unwarranted 
invasion of personal privacy, (iv) dis-
close the identity of a confidential 
source, (v) disclose investigative tech-
niques and procedures, or (vi) endanger 
the life or physical safety of law en-
forcement personnel; 

(8) Disclose information contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of the Corpora-
tion or any other agency responsible 
for the supervision of financial institu-
tions; 

(9) Disclose information the pre-
mature disclosure of which would be 
likely to: 

(i)(A) Lead to significant financial 
speculation in currencies, securities, or 
commodities, or 

(B) Significantly endanger the sta-
bility of any financial institution; or 

(ii) Significantly frustrate implemen-
tation of a proposed Corporation ac-
tion, except that this paragraph 
(b)(9)(ii) shall not apply in any in-
stance where the Corporation has al-
ready disclosed to the public the con-
tent or nature of its proposed action, 
or where the Corporation is required by 
law to make such disclosure on its own 
initiative prior to taking final action 
on such proposal; or 

(10) Specifically concern the Corpora-
tion’s issuance of a subpoena, or the 
Corporation’s participation in a civil 
action or proceeding, an action in a 
foreign court or international tribunal, 
or an arbitration, or the initiation, 

conduct, or disposition by the Corpora-
tion of a particular case of formal 
agency adjudication pursuant to the 
procedures in 5 U.S.C. 554 or otherwise 
involving a determination on the 
record after opportunity for a hearing. 

§ 311.4 Procedures for announcing 
meetings. 

(a) Scope. Except to the extent that 
such announcements are exempt from 
disclosure under § 311.3(b), announce-
ments relating to open meetings, and 
meetings closed under the regular clos-
ing procedures of § 311.5, will be made 
in the manner set forth in this section. 

(b) Time and content of announcement. 
The Corporation will make public an-
nouncement at least seven days before 
the meeting of the time, place, and 
subject matter of the meeting, whether 
it is to be open or closed to the public, 
and the name and telephone number of 
the official designated by the Corpora-
tion to respond to requests for informa-
tion about the meeting. This announce-
ment will be made unless a majority of 
the Board determines by a recorded 
vote that Corporation business requires 
that a meeting be called on lesser no-
tice. In such cases, the Corporation 
will make public announcement of the 
time, place, and subject matter of the 
meeting, and whether it is open or 
closed to the public, at the earliest 
practicable time, which may be later 
than the commencement of the meet-
ing. 

(c) Changing time or place of meeting. 
The time or place of a meeting may be 
changed following the public announce-
ment required by paragraph (b) of this 
section only if the Corporation publicly 
announces the change at the earliest 
practicable time, which may be later 
than the commencement of the meet-
ing. 

(d) Changing subject matter or nature 
of meeting. The subject matter of a 
meeting, or the determination to open 
or close a meeting or a portion of a 
meeting, may be changed following the 
public announcement only if: 

(1) A majority of the entire Board de-
termines by recorded vote that agency 
business so requires and that no earlier 
announcement of the change was pos-
sible; and, 
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(2) The Corporation publicly an-
nounces the change and the vote of 
each member upon such change at the 
earliest practicable time, which may 
be later than the commencement of the 
meeting. 

(e) Publication of announcements in 
Federal Register. Immediately following 
each public announcement under this 
section, such announcement will be 
submitted for publication in the FED-
ERAL REGISTER by the Office of the Ex-
ecutive Secretary. 

§ 311.5 Regular procedure for closing 
meetings. 

(a) Scope. Unless § 311.6 is applicable, 
the procedures for closing meetings 
will be those set forth in this section. 

(b) Procedure. (1) A decision to close a 
meeting or portion of a meeting will be 
taken only when a majority of the en-
tire Board votes to take such action. In 
deciding whether to close a meeting or 
portion of a meeting, the Board will 
consider whether the public interest re-
quires an open meeting. A separate 
vote of the Board will be taken with re-
spect to each meeting which is pro-
posed to be closed in whole or in part 
to the public. A single vote may be 
taken with respect to a series of meet-
ings which are proposed to be closed in 
whole or in part to the public, or with 
respect to any information concerning 
such series of meetings, so long as each 
meeting in the series involves the same 
particular matters and is scheduled to 
be held no more than thirty days after 
the initial meeting in the series. The 
vote of each Board member will be re-
corded and no proxies will be allowed. 

(2) Any individual whose interests 
may be directly affected may request 
that the Corporation close any portion 
of a meeting for any of the reasons re-
ferred to in paragraph (b) (5), (6), or 
(b)(7) of § 311.3. Requests should be di-
rected to the Office of the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429. After receiving 
notice that an individual desires a por-
tion of a meeting to be closed, the 
Board, upon request of any one of its 
members, will vote by recorded vote 
whether to close the relevant portion 
of the meeting. This procedure will 
apply even if the individual’s request is 

made subsequent to the announcement 
of a decision to hold an open meeting. 

(3) The Corporation’s General Coun-
sel will make the public certification 
required by § 311.7. 

(4) Within 1 day after any vote taken 
pursuant to paragraphs (b)(1) or (2) of 
this section, the Corporation will make 
publicly available a written copy of the 
vote, reflecting the vote of each Board 
member. Except to the extent that 
such information is exempt from dis-
closure, if a meeting or portion of a 
meeting is to be closed to the public, 
the Corporation will make publicly 
available within 1 day after the re-
quired vote a full written explanation 
of its action, together with a list of all 
persons expected to attend the meeting 
and their affiliation. 

(5) The Corporation will publicly an-
nounce the time, place, and subject 
matter of the meeting, with determina-
tions as to open and closed portions, in 
the manner and within the time limits 
prescribed in § 311.4. 
[42 FR 14675, Mar. 16, 1977; 42 FR 16616, Mar. 
29, 1977, as amended at 42 FR 59494, Nov. 18, 
1977] 

§ 311.6 Expedited procedure for an-
nouncing and closing certain meet-
ings. 

(a) Scope. Since a majority of its 
meetings may properly be closed pursu-
ant to paragraph (b)(4), (8), (9)(i), or 
(b)(10) of § 311.3, subsection (d)(4) of the 
Government in the Sunshine Act (5 
U.S.C. 552b) allows the Corporation to 
use expedited procedures in closing 
meetings under these four subpara-
graphs. Absent a compelling public in-
terest to the contrary, meetings or por-
tions of meetings that can be expected 
to be closed using these procedures in-
clude, but are not limited to: Adminis-
trative enforcement proceedings under 
section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818); appointment 
of the Corporation as conservator of a 
depository institution, or as receiver, 
liquidator or liquidating agent of a 
closed depository institution or a de-
pository institution in danger of clos-
ing; and certain management and liq-
uidation activities pursuant to such 
appointments; possible financial assist-
ance by the Corporation under section 
13 of the Federal Deposit Insurance Act 
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(12 U.S.C. 1823); certain depository in-
stitution applications including appli-
cations to establish or move branches, 
applications to merge, and applications 
for insurance; and investigatory activ-
ity under section 10(c) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1820(c)). In announcing and closing 
meetings or portions of meetings under 
this section, the following procedures 
will be observed. 

(b) Announcement. Except to the ex-
tent that such information is exempt 
from disclosure under the provisions of 
§ 311.3(b) the Corporation will make 
public announcement of the time, place 
and subject matter of the meeting and 
of each portion thereof at the earliest 
practicable time. This announcement 
will be published in the FEDERAL REG-
ISTER if publication can be effected at 
least 1 day prior to the scheduled date 
of the meeting. 

(c) Procedure for closing. (1) The Cor-
poration’s General Counsel will make 
the public certification required by 
§ 311.7. 

(2) At the beginning of a meeting or 
portion of a meeting to be closed under 
this section, a recorded vote of the 
Board will be taken. The Board will de-
termine by its vote whether to proceed 
with the closing. If a majority of the 
entire Board votes to close, the meet-
ing will be closed to public observa-
tion. Even though a meeting or portion 
thereof could properly be closed under 
this section, a majority of the entire 
Board may find that the public interest 
requires an open session and vote, re-
flecting the vote of each Board mem-
ber, will be made available to the pub-
lic. 
[42 FR 14675, Mar. 16, 1977; 42 FR 16616, Mar. 
29, 1977, as amended at 54 FR 38965, Sept. 22, 
1989] 

§ 311.7 General Counsel certification. 
For every meeting or portion thereof 

closed under § 311.5 or § 311.6, the Cor-
poration’s General Counsel will pub-
licly certify that, in the opinion of 
such General Counsel, the meeting may 
be closed to the public and will state 
each relevant exemptive provision. In 
the absence of the General Counsel, the 
next ranking official in the Legal Divi-
sion may perform the certification. If 
the General Counsel and such next 

ranking official in the Legal Division 
are both absent, the official in the 
Legal Division who is then next in 
rank may provide the required certifi-
cation. A copy of this certification, to-
gether with a statement from the pre-
siding officer of the meeting setting 
forth the time and place of the meet-
ing, and the persons present, will be re-
tained in the Board’s permanent files. 
[42 FR 14675, Mar. 16, 1977, as amended at 61 
FR 38357, July 24, 1996] 

§ 311.8 Transcripts and minutes of 
meetings. 

(a) When required. The Corporation 
will maintain a complete transcript, 
identifying each speaker, to record 
fully the proceedings of each meeting 
or portion of a meeting closed to the 
public, except that in the case of a 
meeting or portions of a meeting 
closed to the public pursuant to para-
graph (b)(8), (9)(i), or (10) of § 311.3, the 
Corporation may, in lieu of a tran-
script, maintain a set of minutes. 

(b) Content of minutes. If minutes are 
maintained, they will fully and clearly 
describe all matters discussed and will 
provide a full and accurate summary of 
any actions taken, and the reasons for 
taking such action. Minutes will also 
include a description of each of the 
views expressed by each person in at-
tendance on any item and the record of 
any roll call vote, reflecting the vote of 
each member. All documents consid-
ered in connection with any action will 
be identified in the minutes. 

(c) Available material. The Corpora-
tion will maintain a complete verbatim 
copy of the transcript or minutes of 
each meeting or portion of a meeting 
closed to the public for a period of at 
least 2 years after the meeting, or until 
1 year after the conclusion of any pro-
ceeding with respect to which the 
meeting or portion was held, whichever 
occurs later. The Corporation will 
make promptly available to the public 
the transcript, identifying each speak-
er, or minutes of items on the agenda 
or testimony of any witness received at 
the closed meeting except that in cases 
where the Privacy Act of 1974 (5 U.S.C. 
552a) does not apply, the Corporation 
may withhold information exempt 
from disclosure under § 311.3(b). For the 
convenience of members of the public 
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who may be unable to attend open 
meetings of the Board, the Corporation 
will maintain for at least 2 years a set 
of minutes of each meeting of the 
Board or portion thereof open to public 
observation. 

(d) Procedures for inspecting or copying 
available material. (1) An individual may 
inspect materials made available under 
paragraph (c) of this section at the Of-
fice of the Executive Secretary, Fed-
eral Deposit Insurance Corporation, 550 
17th Street, N.W., Washington, DC 
20429, during normal business hours. If 
the individual desires a copy of such 
material, the Corporation will furnish 
copies at a cost of 10 cents per page. 
Whenever the Corporation determines 
that in the public interest a reduction 
or waiver is warranted, it may reduce 
or waive any fees imposed under this 
section. 

(2) An individual may also submit a 
written request for transcripts or min-
utes, reasonably identifying the 
records sought, to the Office of the Ex-
ecutive Secretary, Federal Deposit In-
surance Corporation, 550 17th Street, 
NW., Washington, DC 20429. 

(e) Procedures for obtaining documents 
identified in minutes. Copies of docu-
ments identified in minutes or consid-
ered by the Board in connection with 
any action identified in the minutes 
may be made available to the public 
upon request, to the extent permitted 
by the Freedom of Information Act, 
under the provisions of 12 CFR part 309, 
Disclosure of Information. 
[42 FR 14675, Mar. 16, 1977, as amended at 61 
FR 38357, July 24, 1996] 

PART 312—ASSESSMENT OF FEES 
UPON ENTRANCE TO OR EXIT 
FROM THE BANK INSURANCE 
FUND OR THE SAVINGS ASSO-
CIATION INSURANCE FUND 

Sec. 
312.1 Definitions. 
312.2 Bank Insurance Fund reserve ratio. 
312.3 Savings Association Insurance Fund 

reserve ratio. 
312.4 Entrance fees assessed in connection 

with conversion transactions from the 
Savings Association Insurance Fund to 
the Bank Insurance Fund. 

312.5 Exit fees assessed in connection with 
conversion transactions from the Sav-

ings Association Insurance Fund to the 
Bank Insurance Fund. 

312.6 Entrance fees assessed in connection 
with conversion transactions from the 
Bank Insurance Fund to the Savings As-
sociation Insurance Fund. 

312.7 Exit fees assessed in connection with 
conversion transactions from the Bank 
Insurance Fund to the Savings Associa-
tion Insurance Fund. 

312.8 Entrance and exit fees assessed in con-
nection with insured deposit transfers 
from the Savings Association Insurance 
Fund to the Bank Insurance Fund. 

312.9 Entrance and exit fees assessed in con-
nection with insured deposit transfers 
from the Bank Insurance Fund to the 
Savings Association Insurance Fund. 

312.10 Payment of entrance and exit fees. 

AUTHORITY: 12 U.S.C. 1815(d); 12 U.S.C. 1819. 

SOURCE: 54 FR 40380, Oct. 2, 1989, unless 
otherwise noted. 

§ 312.1 Definitions. 

For purposes of this part: 
(a) The term Bank Insurance Fund 

shall mean the fund established by sec-
tion 11(a)(5) of the Federal Deposit In-
surance Act, 12 U.S.C. 1821(a)(5). The 
term Savings Association Insurance Fund 
shall mean the fund established by sec-
tion 11(a)(6) of the Federal Deposit In-
surance Act, 12 U.S.C. 1821(a)(6). 

(b) The terms Bank Insurance Fund 
member and Savings Association Insur-
ance Fund member shall have the mean-
ings given them in sections 7(l) (4) and 
(5) of the Federal Deposit Insurance 
Act, 12 U.S.C. 1817(l) (4), (5), respec-
tively. 

(c) The term Bank Insurance Fund re-
serve ratio shall mean the ratio of the 
net worth of the Bank Insurance Fund 
to the value of the aggregate total do-
mestic deposits held in all Bank Insur-
ance Fund members. The term ‘‘Sav-
ings Association Insurance Fund re-
serve ratio’’ shall mean the ratio of the 
value of the net worth of the Savings 
Association Insurance Fund to the 
value of the aggregate total domestic 
deposits held in all Savings Association 
Insurance Fund members. 

(d) The term conversion transaction 
shall have the meaning given it in sec-
tion 5(d)(2)(B) of the Federal Deposit 
Insurance Act, 12 U.S.C. 1815(d)(2)(B). 

(e) The terms default and in danger of 
default shall have the meanings given 
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them in section 3(x) of the Federal De-
posit Insurance Act, 12 U.S.C. 1813(x). 

(f) The term deposit broker shall have 
the meaning given it in section 29 of 
the Federal Deposit Insurance Act, 12 
U.S.C. 1831f. 

(g) The term entrance fee deposit base 
generally refers to those deposits 
which the Federal Deposit Insurance 
Corporation, in its discretion, esti-
mates to have a high probability of re-
maining with the acquiring or result-
ing depository institution for a reason-
able period of time following the acqui-
sition, in excess of those deposits that 
would have remained in the insurance 
fund of the depository institution in 
default or in danger of default had such 
institution been resolved by means of 
an insured deposit transfer. The esti-
mated dollar amount of the entrance 
fee deposit base shall be determined on 
a case-by-case basis by the Federal De-
posit Insurance Corporation at the 
time offers to acquire an insured depos-
itory institution (or any part thereof) 
are solicited by the Federal Deposit In-
surance Corporation or the Resolution 
Trust Corporation. 

(h) The term insured deposit transfer 
shall mean a transaction wherein the 
insured deposits of an insured deposi-
tory institution in default or in danger 
of default, are paid by means of a 
transferred deposit pursuant to a writ-
ten agreement between the Federal De-
posit Insurance Corporation or the Res-
olution Trust Corporation and an in-
sured depository institution. The term 
transferred deposit shall have the mean-
ing given it in section 3(n) of the Fed-
eral Deposit Insurance Act, 12 U.S.C. 
1813 (n). 

(i) The term premium shall mean the 
amount paid by an insured depository 
institution in consideration for the 
right to enter into an insured deposit 
transfer agreement. The premium shall 
not include the amount of any trans-
ferred deposits, nor shall the premium 
include any amount paid for the pur-
chase of assets or the right to purchase 
assets of a depository institution in de-
fault or in danger of default. 

(j) The term retained deposit base shall 
mean the total deposits transferred 
from a Savings Association Insurance 
Fund Member to a Bank Insurance 
Fund Member, or from a Bank Insur-

ance Fund member to a Savings Asso-
ciation Insurance Fund member, less 
the following deposits: 

(1) Any deposit acquired, directly or 
indirectly, by or through any deposit 
broker; and 

(2) Any portion of any deposit ac-
count exceeding $80,000. 
[54 FR 40380, Oct. 2, 1989; 54 FR 43521, Oct. 25, 
1989, as amended at 55 FR 10412, Mar. 21, 1990] 

§ 312.2 Bank Insurance Fund reserve 
ratio. 

The Bank Insurance Fund reserve 
ratio to be used in computing the en-
trance fee under this part with respect 
to any particular conversion trans-
action shall be the most recent Bank 
Insurance Fund reserve ratio cal-
culated quarterly by the Federal De-
posit Insurance Corporation prior to 
the date on which deposit liabilities 
are transferred from a Savings Associa-
tion Insurance Fund member to a Bank 
Insurance Fund member in connection 
with that conversion transaction. 
[56 FR 29895, July 1, 1991] 

§ 312.3 Savings Association Insurance 
Fund reserve ratio. 

The Savings Association Insurance 
Fund reserve ratio to be used in com-
puting the entrance fee under this part 
with respect to any particular conver-
sion transaction shall be the most re-
cent Savings Association Insurance 
Fund reserve ratio calculated quarterly 
by the Federal Deposit Insurance Cor-
poration prior to the date on which de-
posit liabilities are transferred from a 
Bank Insurance Fund member to a 
Savings Association Insurance Fund 
member in connection with that con-
version transaction. 
[56 FR 29895, July 1, 1991] 

§ 312.4 Entrance fees assessed in con-
nection with conversion trans-
actions from the Savings Associa-
tion Insurance Fund to the Bank 
Insurance Fund. 

(a) Each insured depository institu-
tion participating in a conversion 
transaction as a result of which in-
sured deposits are transferred from a 
Savings Association Insurance Fund 
member to a Bank Insurance Fund 
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member shall pay an entrance fee to 
the Bank Insurance Fund. 

(b) The entrance fee shall be the 
product derived by multiplying the dol-
lar amount of total deposits trans-
ferred from the Savings Association In-
surance Fund member to the Bank In-
surance Fund member by the Bank In-
surance Fund reserve ratio. 

(c) Notwithstanding paragraph (b) of 
this section, the entrance fee to be as-
sessed against an insured depository 
institution participating in a conver-
sion transaction: 

(1) Occurring in connection with the 
acquisition of a Savings Association 
Insurance Fund member in default or 
in danger of default, or 

(2) Otherwise arranged by the Federal 
Deposit Insurance Corporation in its 
capacity as exclusive manager of the 
Resolution Trust Corporation, shall be 
the product derived by multiplying the 
dollar amount of the entrance fee de-
posit base transferred from the Savings 
Association Insurance Fund member to 
the Bank Insurance Fund member by 
the Bank Insurance Fund ratio. 
[55 FR 10413, Mar. 21, 1990] 

§ 312.5 Exit fees assessed in connection 
with conversion transactions from 
the Savings Association Insurance 
Fund to the Bank Insurance Fund. 

(a) Each insured depository institu-
tion participating in a conversion 
transaction as a result of which in-
sured deposits are transferred from a 
Savings Association Insurance Fund 
member to a Bank Insurance Fund 
member shall pay an exit fee. 

(b) The exit fee shall be the product 
derived by multiplying the dollar 
amount of total deposits transferred 
from the Savings Association Insur-
ance Fund member to the Bank Insur-
ance Fund member by 0.90 percent 
(0.0090). 

(c) Notwithstanding paragraph (b) of 
this section, the exit fee to be assessed 
against an insured depository institu-
tion participating in a conversion 
transaction: 

(1) Occurring in connection with the 
acquisition of a Savings Association 
Insurance Fund member in default or 
in danger of default, or 

(2) Otherwise arranged by the Federal 
Deposit Insurance Corporation in its 

capacity as exclusive manager of the 
Resolution Trust Corporation, shall be 
the product derived by multiplying the 
dollar amount of the retained deposit 
base transferred from the Savings As-
sociation Insurance Fund member to 
the Bank Insurance Fund member by 
0.90 percent (0.0090). 

(d) The exit fee required to be paid by 
this section shall be paid to the Sav-
ings Association Insurance Fund or, if 
the Secretary of the Treasury deter-
mines that the Financing Corporation 
has exhausted all other sources of fund-
ing for interest payments on the obli-
gations of the Financing Corporation 
and orders that such exit fee be paid to 
the Financing Corporation. 

(e) Exit fees paid to the Savings As-
sociation Insurance Fund pursuant to 
paragraph (d) of this section shall be 
held in a reserve account until such 
time as the Federal Deposit Insurance 
Corporation and the Secretary of the 
Treasury determine that it is not nec-
essary to reserve such funds for the 
payment of interest on the obligations 
of the Financing Corporation. 

(f) Before January 1, 1997, amend-
ments to this section shall be deter-
mined jointly by the Federal Deposit 
Insurance Corporation and the Sec-
retary of the Treasury. 
[55 FR 10413, Mar. 21, 1990] 

§ 312.6 Entrance fees assessed in con-
nection with conversion trans-
actions from the Bank Insurance 
Fund to the Savings Association In-
surance Fund. 

(a) Each insured depository institu-
tion participating in a conversion 
transaction as a result of which in-
sured deposits are transferred from a 
Bank Insurance Fund member to a 
Savings Association Insurance Fund 
member shall pay an entrance fee to 
the Savings Association Insurance 
Fund. 

(b) The entrance fee shall be the 
product derived by multiplying the dol-
lar amount of total deposits trans-
ferred from the Bank Insurance Fund 
member to the Savings Association In-
surance Fund member by the Savings 
Association Insurance Fund reserve 
ratio, or by .01 percent (0.0001), which-
ever is greater. 
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(c) Notwithstanding paragraph (b) of 
this section, the entrance fee to be as-
sessed against an insured depository 
institution participating in a conver-
sion transaction occurring in connec-
tion with the acquisition of a Bank In-
surance Fund member in default or in 
danger of default shall be the product 
derived by multiplying the dollar 
amount of the entrance fee deposit 
base transferred from the Bank Insur-
ance Fund member to the Savings As-
sociation Insurance Fund member by 
the Savings Association Insurance 
Fund reserve ratio, or by .01 percent 
(0.0001), whichever is greater. 

(d) Interim entrance fee until initial cal-
culation of Savings Association Insurance 
Fund reserve ratio. Notwithstanding 
paragraphs (b) and (c) of this section, 
until such time as the Savings Associa-
tion Insurance Fund reserve ratio is 
initially calculated and made publicly 
available, the entrance fee for all con-
versions from the Bank Insurance Fund 
to the Savings Association Insurance 
Fund shall be the product derived by 
multiplying the dollar amount of total 
deposits transferred from the Bank In-
surance Fund member to the Savings 
Association Insurance Fund member by 
.01 percent (0.0001), unless the conver-
sion transaction is occurring in con-
nection with the acquisition of a Bank 
Insurance Fund member in default or 
in danger of default, where it shall be 
the product derived by multiplying the 
dollar amount of the entrance fee de-
posit base transferred from the Bank 
Insurance Fund member to the Savings 
Association Insurance Fund member by 
0.01 percent (0.0001). 
[55 FR 10413, Mar. 21, 1990] 

§ 312.7 Exit fees assessed in connection 
with conversion transactions from 
the Bank Insurance Fund to the 
Savings Association Insurance 
Fund. 

(a) Each insured depository institu-
tion participating in a conversion 
transaction as a result of which in-
sured deposits are transferred from a 
Bank Insurance Fund member to a 
Savings Association Insurance Fund 
member shall pay an exit fee to the 
Bank Insurance Fund. 

(b) The exit fee shall be the product 
derived by multiplying the dollar 
amount of total deposits transferred 

from the Bank Insurance Fund member 
to the Savings Association Insurance 
Fund member by .01 percent (0.0001). 

(c) Notwithstanding paragraph (b) of 
this section, the exit fee to be assessed 
against an insured depository institu-
tion participating in a conversion 
transaction occurring in connection 
with the acquisition of a Bank Insur-
ance Fund member in default or in dan-
ger of default shall be the product de-
rived by multiplying the dollar amount 
of the retained deposit base transferred 
from the Bank Insurance Fund member 
to the Savings Association Insurance 
Fund member by 0.01 percent (0.0001). 
[55 FR 10413, Mar. 21, 1990] 

§ 312.8 Entrance and exit fees assessed 
in connection with insured deposit 
transfers from the Savings Associa-
tion Insurance Fund to the Bank 
Insurance Fund. 

(a) Insured deposit transfers result-
ing in a transfer of insured deposits 
from a Savings Association Insurance 
Fund member to a Bank Insurance 
Fund member, shall be subject to an 
entrance fee and an exit fee. 

(b) The entrance fee shall be the 
product derived by multiplying the dol-
lar amount of the retained deposit base 
of the Savings Association Insurance 
Fund member in default or in danger of 
default by the Bank Insurance Fund 
ratio. 

(c) The exit fee shall be the product 
derived by multiplying the dollar 
amount of the retained deposit base of 
the Savings Association Insurance 
Fund member in default or in danger of 
default by 0.90 percent (0.0090). 

(d) Notwithstanding paragraphs (a), 
(b), and (c) of this section, the sum 
total of the entrance fee and the exit 
fee required by this section shall in no 
event exceed the amount of the pre-
mium. 

(e) The entrance and exit fees re-
quired by this section shall be paid by 
the acquiring institution from the pre-
mium as follows. First, the premium 
shall be allocated in payment of the 
exit fee to one-third of the premium re-
ceived. Second, the remaining premium 
shall be allocated to the entrance fee. 
Third, if any premium remains, it shall 
be applied to the remaining balance (if 
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any) owing on the exit fee. Fourth, any 
amount remaining after application 
pursuant to steps one through three 
shall be allocated to the Resolution 
Trust Corporation. 

(f) The entrance fee required by this 
section shall be paid to the Bank Insur-
ance Fund. The exit fee required by 
this section shall be paid to the Sav-
ings Association Insurance Fund or, if 
the Secretary of the Treasury deter-
mines that the Financing Corporaiton 
has exhausted all other sources of fund-
ing for interest payments on the obli-
gations of the Financing Corporation 
and orders that such exit fee be paid to 
the Financing Corporation. 

(g) Exit fees paid to the Savings As-
sociation Insurance Fund pursuant to 
paragraph (f) of this section shall be 
held in a reserve account until such 
time as the Federal Deposit Insurance 
Corporation and the Secretary of the 
Treasury determine that it is not nec-
essary to reserve such funds for the 
payment of interest on the obligations 
of the Financing Corporation. 

(h) Insured deposit transfers occur-
ring before March 21, 1990 shall not be 
subject to the assessment of entrance 
or exit fees. 

(i) Before January 1, 1997, amend-
ments to this section concerning exit 
fees assessed in connection with in-
sured deposit transfers from the Sav-
ings Association Insurance Fund to the 
Bank Insurance Fund shall be deter-
mined jointly by the Federal Deposit 
Insurance Corporation and the Sec-
retary of the Treasury. 
[55 FR 10414, Mar. 21, 1990] 

§ 312.9 Entrance and exit fees assessed 
in connection with insured deposit 
transfers from the Bank Insurance 
Fund to the Savings Association In-
surance Fund. 

(a) Insured deposit transfers result-
ing in a transfer of insured deposits 
from a Bank Insurance Fund member 
to a Savings Association Insurance 
Fund member, shall be subject to an 
entrance fee and in exit fee. 

(b) The entrance fee shall be the 
product derived by multiplying the dol-
lar amount of the retained deposit base 
of the Bank Insurance Fund member in 
default or in danger of default by the 
Savings Association Insurance Fund 

ratio or by .01 percent (0.0001), which-
ever is greater. 

(c) The exit fee shall be the product 
derived by multiplying the dollar 
amount of the retained deposit base of 
the Bank Insurance Fund member by 
0.01 percent (0.0001). 

(d) Notwithstanding paragraphs (a), 
(b), and (c) of this section, the sum 
total of the entrance fee and the exit 
fee required by this section shall in no 
event exceed the amount of the pre-
mium. 

(e) The entrance and exit fees re-
quired by this section shall be paid by 
the acquiring institution from the pre-
mium as follows. First, the premium 
shall be allocated in payment of the 
exit fee to one-third of the premium re-
ceived. Second, the remaining premium 
will be allocated to the entrance fee. 
Third, if any premium remains, it shall 
be applied to the remaining balance (if 
any) owing on the exit fee. Fourth, any 
amount remaining after application 
pursuant to steps one through three 
shall be allocated to the Federal De-
posit Insurance Corporation. 

(f) The entrance fee required by this 
section shall be paid to the Savings As-
sociation Insurance Fund. The exit fee 
required by this section shall be paid to 
the Bank Insurance Fund. 

(g) Insured deposit transfers occur-
ring before March 21, 1990 shall not be 
subject to the assessment of entrance 
or exit fees. 
[55 FR 10414, Mar. 21, 1990] 

§ 312.10 Payment of entrance and exit 
fees. 

(a) A resulting or acquiring deposi-
tory institution shall be liable for the 
payment of the entrance and exit fees 
required by this part. 

(b) Notwithstanding paragraph (a) of 
this section, an acquiring depository 
institution participating in an insured 
deposit transfer pursuant to § 312.8 or 
§ 312.9 of this part shall pay the en-
trance and exit fees from the premium, 
and in any event, shall not be liable for 
the payment of that portion of the en-
trance and exit fees that exceeds the 
premium paid by such acquiring depos-
itory institution. 

(c) The ‘‘conversion transaction pay-
ment date’’ shall be either March 31st 
or September 30th, whichever occurs 

VerDate Mar 15 2010 19:26 Jul 08, 2011 Jkt 179040 PO 00000 Frm 00151 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179040.XXX 179040eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



142 

12 CFR Ch. III (1–1–98 Edition) § 312.10 

first following the expiration of 30 days 
from the date the deposits are trans-
ferred. 

(d) A resulting or acquiring deposi-
tory institution shall pay the entrance 
and exit fees required by this part on 
the conversion transaction payment 
date. 

(e) Notwithstanding paragraph (d) of 
this section, where the sum of the en-
trance and exit fees required to be paid 
by an insured depository institution 
pursuant to §§ 312.4, 312.5, 312.6, or 312.7 
of this part exceeds $5,000, a resulting 
or acquiring depository institution 
may, at its option, and upon notifica-

tion to the Federal Deposit Insurance 
Corporation, pay the entrance and exit 
fees in equal annual installments, in-
terest-free, over a period of not more 
than five years. The first such install-
ment shall be paid on the date de-
scribed in paragraph (c) of this section. 

(f) Entrance and exit fees required to 
be paid by an insured depository insti-
tution as the result of an insured de-
posit transfer pursuant to §§ 312.8 or 
312.9 of this part shall be paid on the 
conversion transaction payment date 
described in paragraph (c) of this sec-
tion. 
[55 FR 10414, Mar. 21, 1990] 
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