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Subpart A—Preliminary Matters;
Equal Opportunity Clause;
Compliance Reports

§ 60–1.1 Purpose and application.

The purpose of the regulations in this
part is to achieve the aims of parts II,
III, and IV of Executive Order 11246 for
the promotion and insuring of equal
opportunity for all persons, without re-
gard to race, color, religion, sex, or na-
tional origin, employed or seeking em-
ployment with Government contrac-
tors or with contractors performing
under federally assisted construction
contracts. The regulations in this part
apply to all contracting agencies of the
Government and to contractors and
subcontractors who perform under
Government contracts, to the extent
set forth in this part. The regulations
in this part also apply to all agencies
of the Government administering pro-
grams involving Federal financial as-
sistance which may include a construc-
tion contract, and to all contractors
and subcontractors performing under
construction contracts which are relat-
ed to any such programs. The proce-
dures set forth in the regulations in
this part govern all disputes relative to
a contractor’s compliance with his ob-
ligations under the equal opportunity
clause regardless of whether or not his
contract contains a ‘‘Disputes’’ clause.
Failure of a contractor or applicant to
comply with any provision of the regu-
lations in this part shall be grounds for
the imposition of any or all of the
sanctions authorized by the order. The
regulations in this part do not apply to
any action taken to effect compliance
with respect to employment practices
subject to title VI of the Civil Rights
Act of 1964. The rights and remedies of
the Government hereunder are not ex-
clusive and do not affect rights and
remedies provided elsewhere by law,
regulation, or contract; neither do the
regulations limit the exercise by the
Secretary or Government agencies of
powers not herein specifically set
forth, but granted to them by the
order.

§ 60–1.2 Administrative responsibility.

The Director has been delegated au-
thority and assigned responsibility for
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carrying out the responsibilities as-
signed to the Secretary under the Ex-
ecutive order. All correspondence re-
garding the order should be directed to
the Director, Office of Federal Con-
tract Compliance Programs, Employ-
ment Standards Administration, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210.

§ 60–1.3 Definitions.
Administering agency means any de-

partment, agency and establishment in
the executive branch of the Govern-
ment, including any wholly owned Gov-
ernment corporation, which admin-
isters a program involving federally as-
sisted construction contracts.

Administrative law judge means an ad-
ministrative law judge appointed as
provided in 5 U.S.C. 3105 and Subpart B
of Part 930 of Title 5 of the Code of Fed-
eral Regulations (see 37 FR 16787) and
qualified to preside at hearings under 5
U.S.C. 557.

Agency means any contracting or any
administering agency of the Govern-
ment.

Applicant means an applicant for Fed-
eral assistance involving a construc-
tion contract, or other participant in a
program involving a construction con-
tract as determined by regulation of an
administering agency. The term also
includes such persons after they be-
come recipients of such Federal assist-
ance.

Construction work means the con-
struction, rehabilitation, alteration,
conversion, extension, demolition or
repair of buildings, highways, or other
changes or improvements to real prop-
erty, including facilities providing util-
ity services. The term also includes the
supervision, inspection, and other on-
site functions incidental to the actual
construction.

Contract means any Government con-
tract or any federally assisted con-
struction contract.

Contracting agency means any depart-
ment, agency, establishment, or instru-
mentality in the executive branch of
the Government, including any wholly
owned Government corporation, which
enters into contracts.

Contractor means, unless otherwise
indicated, a prime contractor or sub-
contractor.

Director means the Director, Office of
Federal Contract Compliance Pro-
grams (OFCCP), U.S. Department of
Labor or any person to whom he dele-
gates authority under the regulations
in this chapter.

Equal opportunity clause means the
contract provisions set forth in § 60–1.4
(a) or (b), as appropriate.

Federally assisted construction contract
means any agreement or modification
thereof between any applicant and a
person for construction work which is
paid for in whole or in part with funds
obtained from the Government or bor-
rowed on the credit of the Government
pursuant to any Federal program in-
volving a grant, contract, loan, insur-
ance, or guarantee, or undertaken pur-
suant to any Federal program involv-
ing such grant, contract, loan, insur-
ance, or guarantee, or any application
or modification thereof approved by
the Government for a grant, contract,
loan, insurance, or guarantee under
which the applicant itself participates
in the construction work.

Government means the government of
the United States of America.

Government contract means any agree-
ment or modification thereof between
any contracting agency and any person
for the furnishing of supplies or serv-
ices or for the use of real or personal
property, including lease arrange-
ments. The term ‘‘services’’, as used in
this section includes, but is not limited
to the following services: Utility, con-
struction, transportation, research, in-
surance, and fund depository. The term
‘‘Government contract’’ does not in-
clude (1) agreements in which the par-
ties stand in the relationship of em-
ployer and employee, and (2) federally
assisted construction contracts.

Minority group as used herein shall
include, where appropriate, female em-
ployees and perspective female employ-
ees.

Modification means any alteration in
the terms and conditions of a contract,
including supplemental agreements,
amendments, and extensions.

Order, Executive order, or Executive
Order 11246 means parts II, III, and IV
of the Executive Order 11246 dated Sep-
tember 24, 1965 (30 FR 12319), any Exec-
utive order amending such order, and
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any other Executive order superseding
such order.

Person means any natural person,
corporation, partnership, unincor-
porated association, State or local gov-
ernment, and any agency, instrumen-
tality, or subdivision of such a govern-
ment.

Prime contractor means any person
holding a contract and, for the pur-
poses of Subpart B of this part, any
person who has held a contract subject
to the order.

Recruiting and training agency means
any person who refers workers to any
contractor or subcontractor or who
provides for employment by any con-
tractor or subcontractor.

Rules, regulations, and relevant orders
of the Secretary of Labor used in para-
graph (4) of the equal opportunity
clause means rules, regulations, and
relevant orders of the Secretary of
Labor or his designee issued pursuant
to the order.

Secretary means the Secretary of
Labor, U.S. Department of Labor, or
his or her designee.

Site of construction means the general
physical location of any building, high-
way, or other change or improvement
to real property which is undergoing
construction, rehabilitation, alter-
ation, conversion, extension, demoli-
tion, or repair and any temporary loca-
tion or facility at which a contractor,
subcontractor, or other participating
party meets a demand or performs a
function relating to the contract or
subcontract.

Subcontract means any agreement or
arrangement between a contractor and
any person (in which the parties do not
stand in the relationship of an em-
ployer and an employee):

(1) For the furnishing of supplies or
services or for the use of real or per-
sonal property, including lease ar-
rangements, which, in whole or in part,
is necessary to the performance of any
one or more contracts; or

(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken, or assumed.

Subcontractor means any person hold-
ing a subcontract and, for the purposes
of Subpart B of this part, any person
who has held a subcontract subject to

the order. The term ‘‘Firsttier sub-
contractor’’ refers to a subcontractor
holding a subcontract with a prime
contractor.

United States as used herein shall in-
clude the several States, the District of
Columbia, the Commonwealth of Puer-
to Rico, the Panama Canal Zone, and
the possessions of the United States.

[43 FR 49240, Oct. 20, 1978, as amended at 61
FR 19988, May 3, 1996]

§ 60–1.4 Equal opportunity clause.

(a) Government contracts. Except as
otherwise provided, each contracting
agency shall include the following
equal opportunity clause contained in
section 202 of the order in each of its
Government contracts (and modifica-
tions thereof if not included in the
original contract):

During the performance of this contract,
the contractor agrees as follows:

(1) The contractor will not discriminate
against any employee or applicant for em-
ployment because of race, color, religion,
sex, or national origin. The contractor will
take affirmative action to ensure that appli-
cants are employed, and that employees are
treated during employment, without regard
to their race, color, religion, sex, or national
origin. Such action shall include, but not be
limited to the following: Employment, up-
grading, demotion, or transfer, recruitment
or recruitment advertising; layoff or termi-
nation; rates of pay or other forms of com-
pensation; and selection for training, includ-
ing apprenticeship. The contractor agrees to
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided by the contracting offi-
cer setting forth the provisions of this non-
discrimination clause.

(2) The contractor will, in all solicitations
or advertisements for employees placed by or
on behalf of the contractor, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, color, religion, sex, or national origin.

(3) The contractor will send to each labor
union or representative of workers with
which he has a collective bargaining agree-
ment or other contract or understanding, a
notice to be provided by the agency con-
tracting officer, advising the labor union or
workers’ representative of the contractor’s
commitments under section 202 of Executive
Order 11246 of September 24, 1965, and shall
post copies of the notice in conspicuous
places available to employees and applicants
for employment.
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(4) The contractor will comply with all
provisions of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regulations,
and relevant orders of the Secretary of
Labor.

(5) The contractor will furnish all informa-
tion and reports required by Executive Order
11246 of September 24, 1965, and by the rules,
regulations, and orders of the Secretary of
Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by
the contracting agency and the Secretary of
Labor for purposes of investigation to ascer-
tain compliance with such rules, regulations,
and orders.

(6) In the event of the contractor’s non-
compliance with the nondiscrimination
clauses of this contract or with any of such
rules, regulations, or orders, this contract
may be canceled, terminated or suspended in
whole or in part and the contractor may be
declared ineligible for further Government
contracts in accordance with procedures au-
thorized in Executive Order 11246 of Septem-
ber 24, 1965, and such other sanctions may be
imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965,
or by rule, regulation, or order of the Sec-
retary of Labor, or as otherwise provided by
law.

(7) the contractor will include the provi-
sions of paragraphs (1) through (7) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order 11246 of Septem-
ber 24, 1965, so that such provisions will be
binding upon each subcontractor or vendor.
The contractor will take such action with re-
spect to any subcontract or purchase order
as may be directed by the Secretary of Labor
as a means of enforcing such provisions in-
cluding sanctions for noncompliance: Pro-
vided, however, that in the event the contrac-
tor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction, the contrac-
tor may request the United States to enter
into such litigation to protect the interests
of the United States.

(b) Federally assisted construction con-
tracts. (1) Except as otherwise provided,
each administering agency shall re-
quire the inclusion of the following
language as a condition of any grant,
contract, loan, insurance, or guarantee
involving federally assisted construc-
tion which is not exempt from the re-
quirements of the equal opportunity
clause:

The applicant hereby agrees that it will in-
corporate or cause to be incorporated into
any contract for construction work, or modi-
fication thereof, as defined in the regula-

tions of the Secretary of Labor at 41 CFR
Chapter 60, which is paid for in whole or in
part with funds obtained from the Federal
Government or borrowed on the credit of the
Federal Government pursuant to a grant,
contract, loan insurance, or guarantee, or
undertaken pursuant to any Federal pro-
gram involving such grant, contract, loan,
insurance, or guarantee, the following equal
opportunity clause:

During the performance of this contract,
the contractor agrees as follows:

(1) The contractor will not discriminate
against any employee or applicant for em-
ployment because of race, color, religion,
sex, or national origin. The contractor will
take affirmative action to ensure that appli-
cants are employed, and that employees are
treated during employment without regard
to their race, color, religion, sex, or national
origin. such action shall include, but not be
limited to the following: Employment, up-
grading, demotion, or transfer; recruitment
or recruitment advertising; layoff or termi-
nation; rates of pay or other forms of com-
pensation; and selection for training, includ-
ing apprenticeship. The contractor agrees to
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided setting forth the provi-
sions of this nondiscrimination clause.

(2) The contractor will, in all solicitations
or advertisements for employees placed by or
on behalf of the contractor, state that all
qualified applicants will receive consider-
ations for employment without regard to
race, color, religion, sex, or national origin.

(3) The contractor will send to each labor
union or representative of workers with
which he has a collective bargaining agree-
ment or other contract or understanding, a
notice to be provided advising the said labor
union or workers’ representatives of the con-
tractor’s commitments under this section,
and shall post copies of the notice in con-
spicuous places available to employees and
applicants for employment.

(4) The contrator will comply with all pro-
visions of Executive Order 11246 of Septem-
ber 24, 1965, and of the rules, regulations, and
relevant orders of the Secretary of Labor.

(5) The contractor will furnish all informa-
tion and reports required by Executive Order
11246 of September 24, 1965, and by rules, reg-
ulations, and orders of the Secretary of
Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by
the administering agency and the Secretary
of Labor for purposes of investigation to as-
certain compliance with such rules, regula-
tions, and orders.

(6) In the event of the contractor’s non-
compliance with the nondiscrimination
clauses of this contract or with any of the
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said rules, regulations, or orders, this con-
tract may be canceled, terminated, or sus-
pended in whole or in part and the contrac-
tor may be declared ineligible for further
Government contracts or federally assisted
construction contracts in accordance with
procedures authorized in Executive Order
11246 of September 24, 1965, and such other
sanctions may be imposed and remedies in-
voked as provided in Executive Order 11246 of
September 24, 1965, or by rule, regulation, or
order of the Secretary of Labor, or as other-
wise provided by law.

(7) The contractor will include the portion
of the sentence immediately preceding para-
graph (1) and the provisions of paragraphs (1)
through (7) in every subcontract or purchase
order unless exempted by rules, regulations,
or orders of the Secretary of Labor issued
pursuant to section 204 of Executive Order
11246 of September 24, 1965, so that such pro-
visions will be binding upon each subcontrac-
tor or vendor. The contractor will take such
action with respect to any subcontract or
purchase order as the administering agency
may direct as a means of enforcing such pro-
visions, including sanctions for noncompli-
ance: Provided, however, That in the event a
contractor becomes involved in, or is threat-
ened with, litigation with a subcontractor or
vendor as a result of such direction by the
administering agency the contractor may re-
quest the United States to enter into such
litigation to protect the interests of the
United States.

The applicant further agrees that it will be
bound by the above equal opportunity clause
with respect to its own employment prac-
tices when it participates in federally as-
sisted construction work: Provided, That if
the applicant so participating is a State or
local government, the above equal oppor-
tunity clause is not applicable to any agen-
cy, instrumentality or subdivision of such
government which does not participate in
work on or under the contract.

The applicant agrees that it will assist and
cooperate actively with the administering
agency and the Secretary of Labor in obtain-
ing the compliance of contractors and sub-
contractors with the equal opportunity
clause and the rules, regulations, and rel-
evant orders of the Secretary of Labor, that
it will furnish the administering agency and
the Secretary of Labor such information as
they may require for the supervision of such
compliance, and that it will otherwise assist
the administering agency in the discharge of
the agency’s primary responsibility for se-
curing compliance.

The applicant further agrees that it will
refrain from entering into any contract or
contract modification subject to Executive
Order 11246 of September 24, 1965, with a con-
tractor debarred from, or who has not dem-
onstrated eligibility for, Government con-
tracts and federally assisted construction

contracts pursuant to the Executive order
and will carry out such sanctions and pen-
alties for violation of the equal opportunity
clause as may be imposed upon contractors
and subcontractors by the administering
agency or the Secretary of Labor pursuant
to Part II, Subpart D of the Executive order.
In addition, the applicant agrees that if it
fails or refuses to comply with these under-
takings, the administering agency may take
any or all of the following actions: Cancel,
terminate, or suspend in whole or in part
this grant (contract, loan, insurance, guar-
antee); refrain from extending any further
assistance to the applicant under the pro-
gram with respect to which the failure or re-
fund occurred until satisfactory assurance of
future compliance has been received from
such applicant; and refer the case to the De-
partment of Justice for appropriate legal
proceedings.

(c) Subcontracts. Each nonexempt
prime contractor or subcontractor
shall include the equal opportunity
clause in each of its nonexempt sub-
contracts.

(d) Incorporation by reference. The
equal opportunity clause may be incor-
porated by reference in all Government
contracts and subcontracts, including
Government bills of lading, transpor-
tation requests, contracts for deposit
of Government funds, and contracts for
issuing and paying U.S. savings bonds
and notes, and such other contracts
and subcontracts as the Director may
designate.

(e) Incorporation by operation of the
order. By operation of the order, the
equal opportunity clause shall be con-
sidered to be a part of every contract
and subcontract required by the order
and the regulations in this part to in-
clude such a clause whether or not it is
physically incorporated in such con-
tracts and whether or not the contract
between the agency and the contractor
is written.

(f) Adaptation of language. Such nec-
essary changes in language may be
made in the equal opportunity clause
as shall be appropriate to identify
properly the parties and their under-
takings.

§ 60–1.5 Exemptions.

(a) General—(1) Transactions of $10,000
or under. Contracts and subcontracts
not exceeding $10,000, other than Gov-
ernment bills of lading, and other than
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contracts and subcontracts with de-
positories of Federal funds in any
amount and with financial institutions
which are issuing and paying agents for
U.S. savings bonds and savings notes,
are exempt from the requirements of
the equal opportunity clause. In deter-
mining the applicability of this exemp-
tion to any federally assisted construc-
tion contract, or subcontract there-
under, the amount of such contract or
subcontract rather than the amount of
the Federal financial assistance shall
govern. No agency, contractor, or sub-
contractor shall procure supplies or
services in a manner so as to avoid ap-
plicability of the equal opportunity
clause: Provided, that where a contrac-
tor has contracts or subcontracts with
the Government in any 12-month pe-
riod which have an aggregate total
value (or can reasonably be expected to
have an aggregate total value) exceed-
ing $10,000, the $10,000 or under exemp-
tion does not apply, and the contracts
are subject to the order and the regula-
tions issued pursuant thereto regard-
less of whether any single contract ex-
ceeds $10,000.

(2) Contracts and subcontracts for in-
definite quantities. With respect to con-
tracts and subcontracts for indefinite
quantities (including, but not limited
to, open end contracts, requirement-
type contracts, Federal Supply Sched-
ule contracts, ‘‘call-type’’ contracts,
and purchase notice agreements), the
equal opportunity clause shall be in-
cluded unless the purchaser has reason
to believe that the amount to be or-
dered in any year under such contract
will not exceed $10,000. The applicabil-
ity of the equal opportunity clause
shall be determined by the purchaser
at the time of award for the first year,
and annually thereafter for succeeding
years, if any. Notwithstanding the
above, the equal opportunity clause
shall be applied to such contract when-
ever the amount of a single order ex-
ceeds $10,000. Once the equal oppor-
tunity clause is determined to be appli-
cable, the contract shall continue to be
subject to such clause for its duration,
regardless of the amounts ordered, or
reasonably expected to be ordered in
any year.

(3) Work outside the United States.
Contracts and subcontracts are exempt

from the requirements of the equal op-
portunity clause with regard to work
performed outside the United States by
employees who were not recruited
within the United States.

(4) Contracts with State or local govern-
ments. The requirements of the equal
opportunity clause in any contract or
subcontract with a State or local gov-
ernment (or any agency, instrumental-
ity or subdivision thereof) shall not be
applicable to any agency, instrumen-
tality or subdivision of such govern-
ment which does not participate in
work on or under the contract or sub-
contract. In addition, any agency, in-
strumentality or subdivision of such
government, except for educational in-
stitutions and medical facilities, are
exempt from the requirements of filing
the annual compliance report provided
for by § 60–1.7(a)(1) and maintaining a
written affirmative action compliance
program prescribed by § 60–1.40 and
Part 60–2 of this chapter.

(5) Contracts with certain educational
institutions. It shall not be a violation
of the equal opportunity clause for a
school, college, university, or other
educational institution or institution
of learning to hire and employ employ-
ees of a particular religion if such
school, college, university, or other
educational institution or institution
of learning is, in whole or in substan-
tial part, owned, supported, controlled,
or managed by a particular religion or
by a particular religious corporation,
association, or society, or if the cur-
riculum of such school, college, univer-
sity, or other educational institution
or institution of learning is directed
toward the propagation of a particular
religion. The primary thrust of this
provision is directed at religiously ori-
ented church-related colleges and uni-
versities and should be so interpreted.

(6) Work on or near Indian reservations.
It shall not be a violation of the equal
opportunity clause for a construction
or nonconstruction contractor to ex-
tend a publicly announced preference
in employment to Indians living on or
near an Indian reservation in connec-
tion with employment opportunities on
or near an Indian reservation. The use
of the word ‘‘near’’ would include all
that area where a person seeking em-
ployment could reasonably be expected
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to commute to and from in the course
of a work day. Contractors or sub-
contractors extending such a pref-
erence shall not, however, discriminate
among Indians on the basis of religion,
sex, or tribal affiliation, and the use of
such a preference shall not excuse a
contractor from complying with the
other requirements contained in this
chapter.

(b) Specific contracts and facilities—(1)
Specific contracts. The Director may ex-
empt an agency or any person from re-
quiring the inclusion of any or all of
the equal opportunity clause in any
specific contract or subcontract when
he deems that special circumstances in
the national interest so require. The
Director may also exempt groups or
categories of contracts or subcontracts
of the same type where he finds it im-
practicable to act upon each request
individually or where group exemp-
tions will contribute to convenience in
the administration of the order.

(2) Facilities not connected with con-
tracts. The Director may exempt from
the requirements of the equal oppor-
tunity clause any of a prime contrac-
tor’s or subcontractor’s facilities which
he finds to be in all respects separate
and distinct from activities of the
prime contractor or subcontractor re-
lated to the performance of the con-
tract or subcontract, provided that he
also finds that such an exemption will
not interfere with or impede the effec-
tuation of the order.

(c) National security. Any requirement
set forth in these regulations in this
part shall not apply to any contract or
subcontract whenever the head of an
agency determines that such contract
or subcontract is essential to the na-
tional security and that its award
without complying with such require-
ment is necessary to the national secu-
rity. Upon making such a determina-
tion, the head of the agency will notify
the Director in writing within 30 days.

(d) Withdrawal of exemption. When
any contract or subcontract is of a
class exempted under this section, the
Director may withdraw the exemption
for a specific contract or subcontract
or group of contracts or subcontracts
when in his judgment such action is
necessary or appropriate to achieve the
purposes of the order. Such withdrawal

shall not apply to contracts or sub-
contracts awarded prior to the with-
drawal, except that in procurements
entered into by formal advertising, or
the various forms of restricted formal
advertising, such withdrawal shall not
apply unless the withdrawal is made
more than 10 calendar days before the
date set for the opening of the bids.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–1.6 [Reserved]

§ 60–1.7 Reports and other required in-
formation.

(a) Requirements for prime contractors
and subcontractors. (1) Each prime con-
tractor and subcontractor shall file an-
nually, on or before the 31st day of
March, complete and accurate reports
on Standard Form 100 (EEO–1) promul-
gated jointly by the Office of Federal
Contract Compliance Programs, the
Equal Employment Opportunity Com-
mission and Plans for Progress or such
form as may hereafter be promulgated
in its place if such prime contractor or
subcontractor (i) is not exempt from
the provisions of these regulations in
accordance with § 60–1.5; (ii) has 50 or
more employees; (iii) is a prime con-
tractor or first tier subcontractor; and
(iv) has a contract, subcontract or pur-
chase order amounting to $50,000 or
more or serves as a depository of Gov-
ernment funds in any amount, or is a
financial institution which is an issu-
ing and paying agent for U.S. savings
bonds and savings notes: Provided, That
any subcontractor below the first tier
which performs construction work at
the site of construction shall be re-
quired to file such a report if it meets
requirements of paragraphs (a)(1) (i),
(ii), and (iv) of this section.

(2) Each person required by § 60–
1.7(a)(1) to submit reports shall file
such a report with the contracting or
administering agency within 30 days
after the award to him of a contract or
subcontract, unless such person has
submitted such a report within 12
months preceding the date of the
award. Subsequent reports shall be sub-
mitted annually in accordance with
§ 60–1.7(a)(1), or at such other intervals
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as the Director may require. The Direc-
tor may extend the time for filing any
report.

(3) The Director or the applicant, on
their own motions, may require a con-
tractor to keep employment or other
records and to furnish, in the form re-
quested, within reasonable limits, such
information as the Director or the ap-
plicant deems necessary for the admin-
istration of the order.

(4) Failure to file timely, complete
and accurate reports as required con-
stitutes noncompliance with the prime
contractor’s or subcontractor’s obliga-
tions under the equal opportunity
clause and is ground for the imposition
by the Director, an applicant, prime
contractor or subcontractor, of any
sanctions as authorized by the order
and the regulations in this part.

(b) Requirements for bidders or prospec-
tive contractors—(1) Certification of com-
pliance with Part 60–2: Affirmative Action
Programs. Each agency shall require
each bidder or prospective prime con-
tractor and proposed subcontractor,
where appropriate, to state in the bid
or in writing at the outset of negotia-
tions for the contract: (i) Whether it
has developed and has on file at each
establishment affirmative action pro-
grams pursuant to Part 60–2 of this
chapter; (ii) whether it has partici-
pated in any previous contract or sub-
contract subject to the equal oppor-
tunity clause; (iii) whether it has filed
with the Joint Reporting Committee,
the Director or the Equal Employment
Opportunity Commission all reports
due under the applicable filing require-
ments.

(2) Additional information. A bidder or
prospective prime contractor or pro-
posed subcontractor shall be required
to submit such information as the Di-
rector requests prior to the award of
the contract or subcontract. When a
determination has been made to award
the contract or subcontract to a spe-
cific contractor, such contractor shall
be required, prior to award, or after the
award, or both, to furnish such other
information as the applicant or the Di-
rector requests.

(c) Use of reports. Reports filed pursu-
ant to this section shall be used only in
connection with the administration of
the order, the Civil Rights Act of 1964,

or in furtherance of the purposes of the
order and said Act.

§ 60–1.8 Segregated facilities.

(a) General. In order to comply with
his obligations under the equal oppor-
tunity clause, a prime contractor or
subcontractor must insure that facili-
ties provided for employees are pro-
vided in such a manner that segrega-
tion on the basis of race, color, reli-
gion, or national origin cannot result.
He may neither require such seg-
regated use by written or oral policies
nor tolerate such use by employee cus-
tom. His obligation extends further to
insuring that his employees are not as-
signed to perform their services at any
location, under his control, where the
facilities are segregated. This obliga-
tion extends to all contracts contain-
ing the equal opportunity clause re-
gardless of the amount of the contract.
The term ‘‘facilities’’ as used in this
section means waiting rooms, work
areas, restaurants and other eating
areas, time clocks, restrooms, wash-
rooms, locker rooms, and other storage
or dressing areas, parking lots, drink-
ing fountains, recreation or entertain-
ment areas, transportation, and hous-
ing facilities provided for employees.

(b) Certification by prime contractors
and subcontractors. Prior to the award
or any nonexempt Government con-
tract of subcontract or federally as-
sisted construction contract or sub-
contract, each agency or applicant
shall require the prospective prime
contractor and each prime contractor
and subcontractor shall require each
subcontractor to submit a certifi-
cation, in the form approved by the Di-
rector, that the prospective prime con-
tractor or subcontractor does not and
will not maintain any facilities he pro-
vides for his employees in a segregated
manner, or permit his employees to
perform their services at any location,
under his control, where segregated fa-
cilities are maintained; and that he
will obtain a similar certification in
the form approved by the Director,
prior to the award of any nonexempt
subcontract.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]
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§ 60–1.9 Compliance by labor unions
and by recruiting and training
agencies.

(a) Whenever compliance with the
equal opportunity clause may neces-
sitate a revision of a collective bar-
gaining agreement the labor union or
unions which are parties to such an
agreement shall be given an adequate
opportunity to present their views to
the director.

(b) The Director shall use his best ef-
forts, directly and through agencies,
contractors, subcontractors, appli-
cants, State and local officials, public
and private agencies, and all other
available instrumentalities, to cause
any labor union, recruiting and train-
ing agency or other representative of
workers who are or may be engaged in
work under contracts and subcontracts
to cooperate with, and to comply in the
implementation of, the purposes of the
order.

(c) In order to effectuate the purposes
of paragraph (a) of this section, the Di-
rector may hold hearings, public or pri-
vate, with respect to the practices and
policies of any such labor union or re-
cruiting and training agency.

(d) The Director may notify any Fed-
eral, State, or local agency of his con-
clusions and recommendations with re-
spect to any such labor organization or
recruiting and training agency which
in his judgment has failed to cooperate
with himself, agencies, prime contrac-
tors, subcontractors, or applicants in
carrying out the purposes of the order.
The Director also may notify the Equal
Employment Opportunity Commission,
the Department of Justice, or other ap-
propriate Federal agencies whenever he
has reason to believe that the practices
of any such labor organization or agen-
cy violates title VII of the Civil Rights
Act of 1964 or other provisions of Fed-
eral law.

§ 60–1.10 Foreign government prac-
tices.

Contractors shall not discriminate on
the basis of race, color, religion, sex, or
national origin when hiring or making
employee assignments for work to be
performed in the United States or
abroad. Contractors are exempted from
this obligation only when hiring per-
sons outside the United States for

work to be performed outside the Unit-
ed States (see 41 CFR 60–1.5(a)(3)).
Therefore, a contractor hiring workers
in the United States for either Federal
or nonfederally connected work shall
be in violation of Executive Order
11246, as amended, by refusing to em-
ploy or assign any person because of
race, color, religion, sex, or national
origin regardless of the policies of the
country where the work is to be per-
formed or for whom the work will be
performed. Should any contractor be
unable to acquire a visa of entry for
any employee or potential employee to
a country in which or with which it is
doing business, and which refusal it be-
lieves is due to the race, color, religion,
sex, or national origin of the employee
or potential employee, the contractor
must immediately notify the Depart-
ment of State and the Director of such
refusal.

§ 60–1.11 Payment or reimbursement
of membership fees and other ex-
penses to private clubs.

(a)(1) A contractor which maintains a
policy or practice of paying member-
ship fees or other expenses for em-
ployee participation in private clubs or
organizations shall ensure that the pol-
icy or practice is administered without
regard to the race, color, religion, sex,
or national origin of employees.

(2) Payment or reimbursement by
contractors of membership fees and
other expenses for participation by
their employees in a private club or or-
ganization which bars, restricts or lim-
its its membership on the basis of race,
color, sex, religion, or national origin
constitutes a violation of Executive
Order 11246 except where the contrac-
tor can provide evidence that such re-
strictions or limitations do not abridge
the promotional opportunities, status,
compensation or other terms and con-
ditions of employment of those of its
employees barred from membership be-
cause of their race, color, religion, sex,
or national origin. OFCCP shall pro-
vide the contractor with the oppor-
tunity to present evidence in defense of
its actions.

(b) The contractor has the respon-
sibility of determining whether the
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club or organization restricts member-
ship on the basis of race, color, reli-
gion, sex, or national origin. The con-
tractor may make separate determina-
tions for different chapters of an orga-
nization, and where it does so, may
limit any necessary corrective action
to the particular chapters which ob-
serve discriminatory membership poli-
cies and practices.

[46 FR 3896, Jan. 16, 1981]

EFFECTIVE DATE NOTE: At 46 FR 3896, Jan.
16, 1981, § 60–1.11 was added. At 46 FR 18951,
Mar. 27, 1981, the effective date was deferred
until further notice.

Subpart B—General Enforcement;
Compliance Review and
Complaint Procedure

§ 60–1.20 Compliance reviews.
(a) The purpose of a compliance re-

view is to determine if the prime con-
tractor or subcontractor maintains
nondiscriminatory hiring and employ-
ment practices and is taking affirma-
tive action to insure that applicants
are employed and that employees are
placed, trained, upgraded, promoted,
and otherwise treated during employ-
ment without regard to race, color, re-
ligion, sex, or national origin. It shall
consist of a comprehensive analysis
and evaluation of each aspect of the
aforementioned practices, policies, and
conditions resulting therefrom. Where
necessary, recommendations for appro-
priate sanctions shall be made.

(b) Where deficiencies are found to
exist, reasonable efforts shall be made
to secure compliance through concilia-
tion and persuasion. Before the con-
tractor can be found to be in compli-
ance with the order, it must make a
specific commitment, in writing, to
correct any such deficiencies. The com-
mitment must include the precise ac-
tion to be taken and dates for comple-
tion. The time period allotted shall be
no longer than the minimum period
necessary to effect such changes. Upon
approval of the commitment, the con-
tractor may be considered in compli-
ance, on condition that the commit-
ments are faithfully kept. The contrac-
tor shall be notified that making such
commitments does not preclude future
determinations of noncompliance based

on a finding that the commitments are
not sufficient to achieve compliance.

(c) [Reserved]
(d) Each agency shall include in the

invitation for bids for each formally
advertised nonconstruction contract or
state at the outset of negotiations for
each negotiated contract, that if the
award, when let, should exceed the
amount of $1 million or more, the pro-
spective contractor and his known
first-tier subcontractors with sub-
contracts of $1 million or more will be
subject to a compliance review before
the award of the contract. No such con-
tract shall be awarded unless a
preaward compliance review of the pro-
spective contractor and his known
first-tier $1 million subcontractors has
been conducted within 12 months prior
to the award. The awarding agency will
notify OFCCP and request appropriate
action and findings in accordance with
this subsection. OFCCP will provide
awarding agencies with written reports
of compliance within 30 days following
the request. In order to qualify for the
award of a contract, a contractor and
such first-tier subcontractors must be
found to be in compliance pursuant to
paragraph (b) of this section, and with
Part 60–2 of these regulations.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–1.21 Filing complaints.
Complaints shall be filed within 180

days of the alleged violation unless the
time for filing is extended by the Di-
rector for good cause shown.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–1.22 Where to file.
Complaints may be filed with the

OFCCP, 200 Constitution Avenue, NW.,
Washington, DC 20210, or with any
OFCCP regional or area office.

§ 60–1.23 Contents of complaint.
(a) The complaint shall include the

name, address, and telephone number
of the complainant, the name and ad-
dress of the contractor or subcontrac-
tor committing the alleged discrimina-
tion, a description of the acts consid-
ered to be discriminatory, and any
other pertinent information which will
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assist in the investigation and resolu-
tion of the complaint. The complaint
shall be signed by the complainant or
his/her authorized representative. Com-
plaints alleging class-type violations
which do not identify the alleged
discriminatee or discriminatees will be
accepted, provided the other require-
ments of this paragraph are met.

(b) If a complaint contains incom-
plete information, OFCCP shall seek
the needed information from the com-
plainant. In the event such information
is not furnished to the Director within
60 days of the date of such request, the
case may be closed.

§ 60–1.24 Processing of matters.
(a) Complaints. OFCCP may refer ap-

propriate complaints to the Equal Em-
ployment Opportunity Commission
(EEOC) for processing under Title VII
of the Civil Rights Act of 1964, as
amended, rather than processing under
E.O. 11246 and the regulations in this
chapter. Upon referring complaints to
the EEOC, OFCCP shall promptly no-
tify complainant(s) and the contractor
of such referral.

(b) Complaint investigations. In con-
ducting complaint investigations,
OFCCP shall, as a minimum, conduct a
thorough evaluation of the allegations
of the complaint and shall be respon-
sible for developing a complete case
record. The case record should contain
the name, address, and telephone num-
ber of each person interviewed, the
interview statements, copies, tran-
scripts, or summaries (where appro-
priate) of pertinent documents, a ref-
erence to at least one covered contract,
and a narrative report of the investiga-
tion with references to exhibits and
other evidence which relate to the al-
leged violations.

(c)(1) [Reserved]
(2) If any complaint investigation or

compliance review indicates a viola-
tion of the equal opportunity clause,
the matter should be resolved by infor-
mal means whenever possible. Such in-
formal means may include the holding
of a compliance conference.

(3) Where any complaint investiga-
tion or compliance review indicates a
violation of the equal opportunity
clause and the matter has not been re-
solved by informal means, the Director

shall proceed in accordance with § 60–
1.26.

(4) When a prime contractor or sub-
contractor, without a hearing, shall
have complied with the recommenda-
tions or orders of the Director and be-
lieves such recommendations or orders
to be erroneous, he shall, upon filing a
request therefor within ten days of
such compliance, be afforded an oppor-
tunity for a hearing and review of the
alleged erroneous action.

(5) For reasonable cause shown, the
Director may reconsider or cause to be
reconsidered any matter on his/her own
motion or pursuant to a request.

(d) Reports to the Director. (1) With the
exception of complaints which have
been referred to EEOC, within 60 days
from receipt of a complaint or within
such additional time as may be allowed
by the Director for good cause shown,
the complaint shall be processed and
the case record developed containing
the following information:

(i) Name and address of the com-
plainant;

(ii) Brief summary of findings, in-
cluding a statement regarding the con-
tractor’s compliance or noncompliance
with the requirements of the equal op-
portunity clause;

(iii) A statement of the disposition of
the case, including any corrective ac-
tion taken and any sanctions or pen-
alties imposed or, whenever appro-
priate, the recommended corrective ac-
tion and sanctions or penalties.

(2) A written report of every
preaward compliance review required
by this regulation or otherwise re-
quired by the Director, shall be devel-
oped and maintained.

(3) A written report of every other
compliance review or any other matter
processed involving an apparent viola-
tion of the equal opportunity clause
shall be made. Such report shall con-
tain a brief summary of the findings,
including a statement of conclusions
regarding the contractor’s compliance
or noncompliance with the require-
ments of the order, and a statement of
the disposition of the case, including
any corrective action taken or rec-
ommended and any sanctions or pen-
alties imposed or recommended.
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§ 60–1.25 Assumption of jurisdiction by
or referrals to the Director.

The Director may inquire into the
status of any matter pending before an
agency. Where he considers it nec-
essary or appropriate to the achieve-
ment of the purposes of the order, he
may assume jurisdiction over the mat-
ter and proceed as provided herein.
Whenever the Director assumes juris-
diction over any matter, or an agency
refers any matter he may conduct, or
have conducted, such investigations,
hold such hearings, make such find-
ings, issue such recommendations and
directives, order such sanctions and
penalties, and take such other action
as may be necessary or appropriate to
achieve the purposes of the order. The
Director shall promptly notify the
agency of any corrective action to be
taken or any sanctions to be taken or
any sanction to be imposed by the
agency. The agency shall take such ac-
tion, and report the results thereof to
the Director within the time specified.

§ 60–1.26 Enforcement proceedings.
(a) General. (1) Violations of the

order, equal opportunity clause, the
regulations in this chapter, or of appli-
cable construction industry equal em-
ployment opportunity requirements,
may result in the institution of admin-
istrative or judicial enforcement pro-
ceedings to enforce the order and to
seek appropriate relief. Violations may
be found based upon, inter alia, any of
the following: (i) The results of a com-
plaint investigation; (ii) analysis of an
affirmative action program; (iii) the re-
sults of an on-site review of the con-
tractor’s compliance with the order
and its implementing regulations; (iv)
a contractor’s refusal to submit an af-
firmative action program; (v) a con-
tractor’s refusal to allow an on-site
compliance review to be conducted; (vi)
a contractor’s refusal to supply records
or other information as required by
these regulations or applicable con-
struction industry requirements; or
(vii) any substantial or material viola-
tion or the threat of a substantial or
material violation of the contractual
provisions of the order, or of the rules
or regulations issued pursuant thereto.

(2) If the investigation of a com-
plaint, or a compliance review, results

in a determination that the order,
equal opportunity clause or regulations
issued pursuant thereto, have been vio-
lated, and the violations have not been
corrected in accordance with the con-
ciliation procedures in this chapter,
OFCCP may institute an administra-
tive enforcement proceeding to enjoin
the violations, to seek appropriate re-
lief (which may include affected class
and back pay relief), and to impose ap-
propriate sanctions, or any of the
above. However, if the contractor re-
fuses to submit an affirmative action
program, or refuses to supply records
or other requested information, or re-
fuses to allow the compliance agency
access to its premises for an on-site re-
view; and if conciliation efforts under
this chapter are unsuccessful, OFCCP,
notwithstanding the requirements of
this chapter, may go directly to admin-
istrative enforcement proceedings to
enjoin the violations, to seek appro-
priate relief, and to impose appropriate
sanctions, or any of the above. When-
ever the Director has reason to believe
that there is substantial or material
violation or the threat of substantial
or material violation of the contrac-
tual provisions of the order or of the
rules, regulations or orders issued pur-
suant thereto, he/she may refer the
matter to the Solicitor of Labor to in-
stitute administrative enforcement
proceedings as set forth in this section
or refer the matter to the Department
of Justice to enforce the contractual
provisions of the order, to seek injunc-
tive relief (including relief against non-
contractors, including labor unions,
who seek to thwart implementation of
the order and regulations) and to seek
such additional relief, including back
pay, as may be appropriate. There are
no procedural prerequisites to a refer-
ral to the Department of Justice by the
Director, and such referrals may be ac-
complished without proceeding
through the conciliation procedures in
this chapter, and a referral may be
made at any stage in the procedures
under this chapter: Provided, That no
order for debarment from further con-
tracts or subcontracts pursuant to sec-
tion 209(a)(6) of the order shall be made
without affording the contractor an op-
portunity for a hearing, either admin-
istrative or judicial.
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(b) [Reserved]
(c) Administrative enforcement proceed-

ings. Administrative enforcement pro-
ceedings shall be conducted under the
control and supervision of the Solicitor
of Labor and under the Rules of Prac-
tice for Administrative Proceedings to
Enforce Equal Opportunity Under Ex-
ecutive Order 11246 contained in Part
60–30 of this chapter.

(d) Decision following administrative
proceeding. If it is determined after a
hearing (or after the contractor waives
a hearing) that the contractor is vio-
lating the order or the regulations is-
sued thereunder, the Administrative
Review Board, United States Depart-
ment of Labor, (in accordance with 41
CFR 60–30.30) shall issue an Adminis-
trative order enjoining the violations
and requiring the contractor to provide
whatever remedies are appropriate, and
imposing whatever sanctions are ap-
propriate, or any of the above. In any
event, failure to comply with the Ad-
ministrative order shall result in the
imposition of the sanctions contained
in section 209 (a)(5) or (a)(6) of the Ex-
ecutive Order.

(e) Referrals to the Department of Jus-
tice. (1) Whenever a matter has been re-
ferred to the Department of Justice for
consideration of judicial proceedings
pursuant to § 60–1.26(a)(2) of these regu-
lations, the Attorney General may
bring a civil action in the appropriate
district court of the United States re-
questing a temporary restraining
order, preliminary or permanent in-
junction, and an order for such addi-
tional equitable relief, including back
pay, deemed necessary or appropriate
to ensure the full enjoyment of the
rights secured by the order, or any of
the above.

(2) The Attorney General is author-
ized to conduct such investigation of
the facts as he may deem necessary or
appropriate to carry out his respon-
sibilities under these regulations.

(3) Prior to the institution of any ju-
dicial proceedings, the Attorney Gen-
eral, on behalf of the Director, is au-
thorized to make reasonable efforts to
secure compliance with the contract
provisions of the order. He may do so
by providing the contractor and any
other respondent with reasonable no-
tice of his findings, his intent to file

suit, and the actions he believes nec-
essary to obtain compliance with the
contract provisions of the order with-
out contested litigation, and by offer-
ing the contractor and any other re-
spondent a reasonable opportunity for
conference and conciliation, in an ef-
fort to obtain such compliance without
contested litigation.

(4) As defined in these regulations,
the Attorney General shall mean the
Attorney General, the Assistant Attor-
ney General for Civil Rights, or any
other person authorized by regulations
or practice to act for the Attorney
General with respect to the enforce-
ment of equal employment opportunity
laws, orders and regulations generally,
or in a particular matter or case.

(5) The Director or his/her designee,
and representatives of the Attorney
General may consult from time to time
to determine what investigations
should be conducted to determine
whether contractors or groups of con-
tractors or other persons may be en-
gaged in patterns or practices in viola-
tion of the Executive order or these
regulations, or of resistance to or in-
terference with the full enjoyment of
any of the rights secured by them, war-
ranting judicial proceedings.

(f) Initiation of lawsuits by the Attor-
ney General without referral from the Di-
rector. In addition to initiating law-
suits upon referral under 41 CFR 60–
1.26, the Attorney General may, subject
to approval by the Director, initiate
independent investigations of contrac-
tors which he/she has reason to believe
may be in violation of the order or the
rules and regulations issued pursuant
thereto. If, upon completion of such an
investigation, the Attorney General de-
termines that the contractor has in
fact violated the order or the rules and
regulations issued thereunder, he shall
make reasonable efforts to secure com-
pliance with the contract provisions of
the order. He may do so by providing
the contractor and any other respond-
ent with reasonable notice of the De-
partment’s findings, its intent to file
suit, and the actions that the Attorney
General believes are necessary to ob-
tain compliance with the contract pro-
visions of the order without contested
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litigation, and by offering the contrac-
tor and any other respondent a reason-
able opportunity for conference and
conciliation in an effort to obtain such
compliance without contested litiga-
tion. If these efforts are unsuccessful,
the Attorney General may, upon ap-
proval by the Director, bring a civil ac-
tion in the appropriate district court of
the United States requesting a tem-
porary restraining order, preliminary
or permanent injunction, and an order
for such additional equitable relief, in-
cluding back pay, deemed necessary or
appropriate to ensure the full enjoy-
ment of the rights secured by the order
or any of the above.

(g) To the extent applicable, this sec-
tion and Part 60–30 of this chapter shall
govern proceedings resulting from the
Director’s determination under § 60–
2.2(b) that there are substantial issues
of law or fact as to the contractor/bid-
der’s responsibility.

(E.O. 11246 (30 FR 12319) as amended by E.O.
11375 and 12086; sec. 503, Pub. L. 93–112, 87
Stat. 393 (29 U.S.C. 793), as amended by sec.
111, Pub. L. 93–516, 88 Stat. 1619 (29 U.S.C. 706)
and E. O. 11758; sec. 503(a), Pub. L. 92–540, 86
Stat. 1097 (38 U.S.C. 2012), as amended by sec.
402, Pub. L. 93–508, 88 Stat. 1593 (38 U.S.C.
2012))

[43 FR 49240, Oct. 20, 1978, as amended at 45
FR 9272, Feb. 12, 1980; 61 FR 19988, May 3,
1996]

§ 60–1.27 Sanctions and penalties.

The sanctions described in sub-
sections (1), (5), and (6) of section 209(a)
of the order may be exercised only by
or with the approval of the Director.
Referral of any matter arising under
the order to the Department of Justice
or to the Equal Employment Oppor-
tunity Commission shall be made by
the Director.

§ 60–1.28 Show cause notices.

When the director has reasonable
cause to believe that a contractor has
violated the equal opportunity clause
he may issue a notice requiring the
contractor to show cause, within 30
days, why monitoring, enforcement
proceedings or other appropriate action
to ensure compliance should not be in-
stituted.

§ 60–1.29 Preaward notices.

(a) Preaward compliance reviews. Upon
the request of the Director, agencies
shall not enter into contracts or ap-
prove the entry into contracts or sub-
contracts with any bidder, prospective
prime contractor, or proposed sub-
contractor named by the Director until
a preaward compliance review has been
conducted and the Director or his des-
ignee has approved a determination
that the bidder, prospective prime con-
tractor or proposed subcontractor will
be able to comply with the provisions
of the equal opportunity clause.

(b) Other special preaward procedures.
Upon the request of the Director, agen-
cies shall not enter into contracts or
approve the entry into subcontracts
with any bidder; prospective prime con-
tractor or proposed subcontractor spec-
ified by the Director until the agency
has complied with the directions con-
tained in the request.

§ 60–1.30 Contract ineligibility list.

The Director shall distribute periodi-
cally a list to all executive depart-
ments and agencies giving the names of
prime contractors and subcontractors
who have been declared ineligible
under the regulations in this part and
the order.

§ 60–1.31 Reinstatement of ineligible
prime contractors and subcontrac-
tors.

Any prime contractor or subcontrac-
tor declared ineligible for further con-
tracts or subcontracts under the order
may request reinstatement in a letter
directed to the Director. In connection
with the reinstatement proceedings,
the prime contractor or subcontractor
shall be required to show that it has es-
tablished and will carry out employ-
ment policies and practices in compli-
ance with the equal opportunity
clause.

§ 60–1.32 Intimidation and inter-
ference.

The sanctions and penalties con-
tained in Subpart D of the order may
be exercised by the Director against
any prime contractor, subcontractor or
applicant who fails to take all nec-
essary steps to ensure that no person

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00103 Fmt 8010 Sfmt 8010 E:\CFR\174156.029 174156



104

41 CFR Ch. 60 (7–1–97 Edition)§ 60–1.33

intimidates, threatens, coerces, or dis-
criminates against any individual for
the purpose of interfering with the fil-
ing of a complaint, furnishing informa-
tion, or assisting or participating in
any manner in an investigation, com-
pliance review, hearing, or any other
activity related to the administration
of the order or any other Federal,
State, or local laws requiring equal
employment opportunity.

§ 60–1.33 Conciliation agreements.

(a) If a compliance review, complaint
investigation or other review by
OFCCP or its representative indicates
a material violation of the equal oppor-
tunity clause, and (1) if the contractor,
subcontractor or bidder is willing to
correct the violations and/or defi-
ciencies, and (2) if OFCCP or its rep-
resentative determines that settlement
(rather than referral for consideration
of formal enforcement) is appropriate,
a written agreement shall be required.
The agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or defi-
ciencies noted, including, where appro-
priate (but not necessarily limited to),
remedies such as back pay and retro-
active seniority.

(b) The term ‘‘conciliation agree-
ment’’ does not include ‘‘letters of
commitment’’ which are appropriate
for resolving minor technical defi-
ciencies.

(E.O. 11246 (30 FR 12319) as amended by E.O.
11375 and 12086)

[44 FR 77002, Dec. 28, 1979]

§ 60–1.34 Violation of a conciliation
agreement or letter of commitment.

(a) When a conciliation agreement
has been violated, the following proce-
dures are applicable:

(1) A written notice shall be sent to
the contractor setting forth the viola-
tions alleged and summarizing the sup-
porting evidence. The contractor shall
have 15 days from receipt of the notice
to respond, except in those cases in
which such a delay would result in ir-
reparable injury to the employment
rights of affected employees or appli-
cants.

(2) During the 15-day period the con-
tractor may demonstrate in writing

that it has not violated its commit-
ments.

(3) If the contractor is unable to dem-
onstrate that it has not violated its
commitments, or if the complaint al-
leges irreparable injury, enforcement
proceedings may be intitiated imme-
diately without issuing a show cause
notice or proceeding through any other
requirement contained in this chapter.

(b) If the contractor has violated a
letter of commitment, the matter shall
be handled, where appropriate, pursu-
ant to 41 CFR 60–2.2(c) or 60–4.8. The
violation may be corrected through a
conciliation agreement, or an enforce-
ment proceeding may be initiated.

(E.O. 11246 (30 FR 12319) as amended by EO
11375 and 12086)

[44 FR 77002, Dec. 28, 1979]

Subpart C—Ancillary Matters

§ 60–1.40 Affirmative action compli-
ance programs.

(a) Requirements of programs. Each
contractor who has 50 or more employ-
ees and (1) has a contract of $50,000 or
more; or (2) has Government bills of
lading which in any 12-month period,
total or can reasonably be expected to
total $50,000 or more; or (3) serves as a
depository of Government funds in any
amount; or (4) is a financial institution
which is an issuing and paying agent
for U.S. savings bonds and savings
notes in any amount, shall develop a
written affirmitive action compliance
program for each of its establishments.
Each contractor and subcontractor
shall require each subcontractor who
has 50 or more employees and (i) has a
subcontract of $50,000 or more; or (ii)
has Government bills of lading which
in any 12-month period, total or can
reasonably be expected to total $50,000
or more; or (iii) serves as a depository
of Government funds in any amount; or
(iv) is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount, to develop a written affirma-
tive action compliance program for
each of its establishments. A necessary
prerequisite to the development of a
satisfactory affirmative action pro-
gram is the identification and analysis
of problem areas inherent in minority
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employment and an evaluation of op-
portunities for utilization of minority
group personnel. The contractor’s pro-
gram shall provide in detail for specific
steps to guarantee equal employment
opportunity keyed to the problems and
needs of members of minority groups,
including, when there are deficiencies,
the development of specific goals and
time tables for the prompt achieve-
ment of full and equal employment op-
portunity. Each contractor shall in-
clude in its affirmative action compli-
ance program a table of job classifica-
tions. This table should include but
need not be limited to job titles, prin-
cipal duties (and auxiliary duties, if
any), rates of pay, and where more
than one rate of pay applied (because of
length of time in the job or other fac-
tors), the applicable rates. The affirma-
tive action compliance program shall
be signed by an executive official of the
contractor.

(b) Utilization evaluation. The evalua-
tion of utilization of minority group
personnel shall include the following:

(1) An analysis of minority group rep-
resentation in all job categories.

(2) An analysis of hiring practices for
the past year, including recruitment
sources and testing, to determine
whether equal employment oppor-
tunity is being afforded in all job cat-
egories.

(3) An analysis of upgrading, transfer
and promotion for the past year to de-
termine whether equal employment op-
portunity is being afforded.

(c) Maintenance of programs. Within
120 days from the commencement of
the contract, each contractor shall
maintain a copy of separate affirma-
tive action compliance programs for
each establishment, including evalua-
tions of utilization of minority group
personnel and the job classification ta-
bles, at each local office responsible for
the personnel matters of such estab-
lishment. An affirmative action com-
pliance program shall be part of the
manpower and training plans for each
new establishment and shall be devel-
oped and made available prior to the
staffing of such establishment. A re-
port of the results of such program
shall be compiled annually and the pro-
gram shall be updated at that time.
This information shall be made avail-

able to representatives of the Director
upon request and the contractor’s af-
firmative action program and the re-
sult it produces shall be evaluated as
part of compliance review activities.

[43 FR 49240, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–1.41 Solicitations or advertise-
ments for employees.

In solicitations or advertisements for
employees placed by or on behalf of a
prime contractor or subcontractor, the
requirements of paragraph (2) of the
equal opportunity clause shall be satis-
fied whenever the prime contractor or
subcontractor complies with any of the
following:

(a) States expressly in the solicita-
tions or advertising that all qualified
applicants will receive consideration
for employment without regard to
race, color, religion, sex, or national
origin;

(b) Uses display or other advertising,
and the advertising includes an appro-
priate insignia prescribed by the Direc-
tor. The use of the insignia is consid-
ered subject to the provisions of 18
U.S.C. 701;

(c) Uses a single advertisement, and
the advertisement is grouped with
other advertisements under a caption
which clearly states that all employers
in the group assure all qualified appli-
cants equal consideration for employ-
ment without regard to race, color, re-
ligion, sex, or national origin;

(d) Uses a single advertisement in
which appears in clearly distinguish-
able type the phrase ‘‘an equal oppor-
tunity employer.’’

§ 60–1.42 Notices to be posted.

(a) Unless alternative notices are pre-
scribed by the Director, the notices
which prime contractors and sub-
contractors are required to post by
paragraphs (1) and (3) of the equal op-
portunity clause will contain the fol-
lowing language and will be provided
by the contracting or administering
agencies:
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EQUAL EMPLOYMENT OPPORTUNITY IS THE
LAW—DISCRIMINATION IS PROHIBITED BY THE
CIVIL RIGHTS ACT OF 1964 AND BY EXECUTIVE
ORDER NO. 11246

Title VII of the Civil Rights Act of 1964—Ad-
ministered by:

THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Prohibits discrimination because of Race,
Color, Religion, Sex, or National Origin by
Employers with 75 or more employees, by
Labor Organizations with a hiring hall of 75
or more members, by Employment Agencies,
and by Joint Labor-Management Commit-
tees for Apprenticeship or Training. After
July 1, 1967, employers and labor organiza-
tions with 50 or more employees or members
will be covered; after July 1, 1968, those with
25 or more will be covered.

ANY PERSON

Who believes he or she has been
discriminated against

SHOULD CONTACT

THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

2401 E Street NW, Washington, D.C. 20506

Executive Order No. 11246—Administered by:

THE OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS

Prohibits discrimination because of Race,
Color, Religion, Sex, or National Origin, and
requires affirmative action to ensure equal-
ity of opportunity in all aspects of employ-
ment.

By all Federal Government Contractors
and Subcontractors, and by Contractors Per-
forming Work Under a Federal Assisted Con-
struction Contract, regardless of the number
of employees in either case.

ANY PERSON

Who believes he or she has been
discriminated against

SHOULD CONTACT

THE OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS

U.S. Department of Labor Washington, D.C.
20210

(b) The requirements of paragraph (3)
of the equal opportunity clause will be
satisfied whenever the prime contrac-
tor or subcontractor posts copies of the
notification prescribed by or pursuant
to paragraph (a) of this section in con-

spicuous places available to employees,
applicants for employment, and rep-
resentatives of each labor union or
other organization representing his
employees with which he has a collec-
tive-bargaining agreement or other
contract or understanding.

§ 60–1.43 Access to records and site of
employment.

Each prime contractor and sub-
contractor shall permit access during
normal business hours to its premises
for the purpose of conducting on-site
compliance reviews and inspecting and
copying such books, records, accounts,
and other material as may be relevant
to the matter under investigation and
pertinent to compliance with the order,
and the rules and regulations promul-
gated pursuant thereto by the agency,
or the Director. Information obtained
in this manner shall be used only in
connection with the administration of
the order, the administration of the
Civil Rights Act of 1964 (as amended)
and in furtherance of the purposes of
the order and that Act. (See 41 CFR
Part 60–60, Contractor Evaluation Pro-
cedures for Nonconstruction Contrac-
tors; 41 CFR Part 60–40, Examination
and Copying of OFCCP Documents.)

(Sec. 201. E.O. 11246, 30 FR 12319, and E.O.
11375, 32 FR 14303)

§ 60–1.44 Rulings and interpretations.
Rulings under or interpretations of

the order or the regulations contained
in this part shall be made by the Sec-
retary or his designee.

§ 60–1.45 Existing contracts and sub-
contracts.

All contracts and subcontracts in ef-
fect prior to October 24, 1965, which are
not subsequently modified shall be ad-
ministered in accordance with the non-
discrimination provisions of any prior
applicable Executive orders. Any con-
tract or subcontract modified on or
after October 24, 1965, shall be subject
to Executive Order 11246. Complaints
received by and violations coming to
the attention of agencies regarding
contracts and subcontracts which were
subject to Executive Orders 10925 and
11114 shall be processed as if they were
complaints regarding violations of this
order.
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§ 60–1.46 Delegation of authority by
the Director.

The Director is authorized to redele-
gate the authority given to him by the
regulations in this part. The authority
redelegated by the Director pursuant
to the regulations in this part shall be
exercised under his general direction
and control.

§ 60–1.47 Effective date.

The regulations contained in this
part shall become effective July 1, 1968,
for all contracts, the solicitations, in-
vitations for bids, or requests for pro-
posals which were sent by the Govern-
ment or an applicant on or after said
effective date, and for all negotiated
contracts which have not been exe-
cuted as of said effective date. Not-
withstanding the foregoing, the regula-
tions in this part shall become effec-
tive as to all contracts executed on and
after the 120th day following said effec-
tive date. Subject to any prior approval
of the Secretary, any agency may defer
the effective date of the regulations in
this part, for such period of time as the
Secretary finds to be reasonably nec-
essary. Contracts executed prior to the
effective date of the regulations in this
part shall be governed by the regula-
tions promulgated by the former Presi-
dent’s Committee on Equal Employ-
ment Opportunity which appear at 28
FR 9812, September 2, 1963, and at 28
FR 11305, October 23, 1963, the tem-
porary regulations which appear at 30
FR 13441, October 22, 1965, and the or-
ders at 31 FR 6881, May 10, 1966, and 32
FR 7439, May 19, 1967.

PART 60–2—AFFIRMATIVE ACTION
PROGRAMS

Subpart A—General

Sec.
60–2.1 Title, purpose and scope.
60–2.2 Agency action.

Subpart B—Required Contents of
Affirmative Action Programs

60–2.10 Purpose of affirmative action pro-
gram.

60–2.11 Required utilization analysis.
60–2.12 Establishment of goals and time-

tables.

60–2.13 Additional required ingredients of
affirmative action programs.

60–2.14 Program summary.
60–2.15 Compliance status.

Subpart C—Methods of Implementing the
Requirements of Subpart B

60–2.20 Development or reaffirmation of the
equal employment opportunity policy.

60–2.21 Dissemination of the policy.
60–2.22 Responsibility for implementation.
60–2.23 Identification of problem areas by

organizational units and job groups.
60–2.24 Development and execution of pro-

grams.
60–2.25 Internal audit and reporting sys-

tems.
60–2.26 Support of action programs.

Subpart D—Miscellaneous

60–2.30 Use of goals.
60–2.31 Preemption.
60–2.32 Supersedure.

AUTHORITY: 5 U.S.C. 553(a)(3)(B); 29 CFR 2.7;
sec. 201, E.O. 11246, 30 FR 12319, and E.O.
11375, 32 FR 14303, as amended by E.O. 12086.

SOURCE: 43 FR 49249, Oct. 20, 1978, unless
otherwise noted.

Subpart A—General
§ 60–2.1 Title, purpose and scope.

(a) This part shall also be known as
‘‘Revised Order No. 4,’’ and shall cover
nonconstruction contractors. Section
60–1.40 of this chapter, affirmative ac-
tion compliance programs, requires
that within 120 days from the com-
mencement of a contract each prime
contractor or subcontractor with 50 or
more employees and (1) a contract of
$50,000 or more; or (2) Government bills
of lading which, in any 12-month pe-
riod, total or can reasonably be ex-
pected to total $50,000 or more; or (3)
who serves as a depository of Govern-
ment funds in any amount; or (4) who
is a financial institution which is an is-
suing and paying agent for U.S. savings
bonds and savings notes in any
amount, develop a written affirmative
action compliance program for each of
its establishments. A review of compli-
ance surveys indicates that many con-
tractors do not have affirmative action
programs on file at the time an estab-
lishment is visited by a compliance in-
vestigator. This part details the review
procedure and the results of a contrac-
tor’s failure to develop and maintain
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an affirmative action program and
then sets forth detailed guidelines to
be used by contractors and the Govern-
ment in developing and judging these
programs as well as the good faith ef-
fort required to transform the pro-
grams from paper commitments to
equal employment opportunity. Sub-
parts B and C of this part are con-
cerned with affirmative action plans
only.

(b) Relief, including back pay where
appropriate, for members of an affected
class who by virtue of past discrimina-
tion continue to suffer the present ef-
fects of that discrimination, shall be
provided in the conciliation agreement
entered into pursuant to § 60–60.6 of this
title. An ‘‘affected class’’ problem must
be remedied in order for a contractor
to be considered in compliance. Section
60–2.2 herein pertaining to an accept-
able affirmative action program is also
applicable to the failure to remedy dis-
crimination against members of an
‘‘affected class.’’

§ 60–2.2 Agency action.
(a) Any contractor required by § 60–

1.40 of this chapter to develop an af-
firmative action program at each of its
establishments who has not complied
fully with that section is not in com-
pliance with Executive Order 11246, as
amended (30 FR 12319). Until such pro-
grams are developed and found to be
acceptable in accordance with the
standards and guidelines set forth in
§§ 60–2.10 through 60–2.32, the contractor
is unable to comply with the equal em-
ployment opportunity clause. An af-
firmative action plan shall be deemed
to have been accepted by the Govern-
ment at the time the appropriate
OFCCP field, area, regional, or na-
tional office has accepted such plan un-
less within 45 days thereafter the Di-
rector has disapproved such plan.

(b) If, in determining such contrac-
tor’s responsibility for an award of a
contract it comes to the contracting
officer’s attention, through sources
within his agency or through the Office
of Federal Contract Compliance Pro-
grams or other Government agencies,
that the contractor has no affirmative
action program at each of its establish-
ments, or has substantially deviated
from such an approved affirmative ac-

tion program, or has failed to develop
or implement an affirmative action
program which complies with the regu-
lations in this chapter, the contracting
officer shall declare the contractor/bid-
der nonresponsible and so notify the
contractor and the Director, unless he
can otherwise affirmatively determine
that the contractor is able to comply
with his equal employment obligations.
Any contractor/bidder which has been
declared nonresponsible in accordance
with the provisions of this section may
request the Director to determine that
the responsibility of the contractor/
bidder raises substantial issues of law
or fact to the extent that a hearing is
required. Such request shall set forth
the basis upon which the contractor/
bidder seeks such a determination. If
the Director, in his/her sole discretion,
determines that substantial issues of
law or fact exist, an administrative or
judicial proceeding may be commenced
in accordance with the regulations con-
tained in § 60–1.26; or the Director may
require the investigation or compli-
ance review be developed further or ad-
ditional conciliation be conducted: Pro-
vided, That during any pre-award con-
ferences, every effort shall be made
through the processes of conciliation,
mediation, and persuasion to develop
an acceptable affirmative action pro-
gram meeting the standards and guide-
lines set forth in §§ 60–2.10 through 60–
2.32 so that, in the performance of his
contract, the contractor is able to
meet its equal employment obligations
in accordance with the equal oppor-
tunity clause and applicable rules, reg-
ulations, and orders: Provided further,
That a contractor/bidder may not be
declared nonresponsible more than
twice due to past noncompliance with
the equal opportunity clause at a par-
ticular establishment or facility with-
out receiving prior notice and an op-
portunity for a hearing.

(c)(1) Immediately upon finding that
a contractor has no affirmative action
program, or has deviated substantially
from an approved affirmative action
program, or has failed to develop or im-
plement an affirmative action program
which complies with the requirements
of the regulations in this chapter, that
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fact shall be recorded in the investiga-
tion file. Whenever administrative en-
forcement is contemplated, the notice
to the contractor shall be issued giving
him 30 days to show cause why enforce-
ment proceedings under section 209(a)
of Executive Order 11246, as amended,
should not be instituted. The notice to
show cause should contain:

(i) An itemization of the sections of
the Executive order and of the regula-
tions with which the contractor has
been found in apparent violation, and a
summary of the conditions, practices,
facts, or circumstances which give rise
to each apparent violation;

(ii) The corrective actions necessary
to achieve compliance or, as may be
appropriate, the concepts and prin-
ciples of an acceptable remedy and/or
the corrective action results antici-
pated;

(iii) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation of opposing facts and evi-
dence; and

(iv) A suggested date for the concilia-
tion conference.

(2) If the contractor fails to show
good cause for his failure or fails to
remedy that failure by developing and
implementing an acceptable affirma-
tive action program within 30 days, the
case file shall be processed for enforce-
ment proceedings pursuant to § 60–1.26
of this chapter. If an administrative
complaint is filed, the contractor shall
have 20 days to request a hearing. If a
request for hearing has not been re-
ceived within 20 days from the filing of
the administrative complaint, the mat-
ter shall proceed in accordance with
Part 60–30 of this chapter.

(3) During the ‘‘show cause’’ period of
30 days, every effort will be made
through conciliation, mediation, and
persuasion to resolve the deficiencies
which led to the determination of non-
responsibility. If satisfactory adjust-
ments designed to bring the contractor
into compliance are not concluded, the
case shall be processed for enforcement
proceedings pursuant to § 60–1.26 of this
chapter.

(d) During the ‘‘show cause’’ period
and formal proceedings, each contract-
ing agency must continue to determine
the contractor’s responsibility in con-

sidering whether or not to award a new
or additional contract.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

Subpart B—Required Contents of
Affirmative Action Programs

§ 60–2.10 Purpose of affirmative action
program.

An affirmative action program is a
set of specific and result-oriented pro-
cedures to which a contractor commits
itself to apply every good faith effort.
The objective of those procedures plus
such efforts is equal employment op-
portunity. Procedures without effort to
make them work are meaningless; and
effort, undirected by specific and
meaningful procedures, is inadequate.
An acceptable affirmative action pro-
gram must include an analysis of areas
within which the contractor is defi-
cient in the utilization of minority
groups and women, and further, goals
and timetables to which the contrac-
tor’s good faith efforts must be di-
rected to correct the deficiencies and,
thus to achieve prompt and full utiliza-
tion of minorities and women, at all
levels and in all segments of its work
force where deficiencies exist.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–2.11 Required utilization analysis.
Based upon the Government’s experi-

ence with compliance reviews under
the Executive order program and the
contractor reporting system, minority
groups are most likely to be underuti-
lized in departments and jobs within
departments that fall within the fol-
lowing Employer’s Information Report
(EEO–1) designations: Officials and
managers, professionals, technicians,
sales workers, office and clerical and
craftsmen (skilled). As categorized by
the EEO–1 designations, women are
likely to be underutilized in depart-
ments and jobs within departments as
follows: Officials and managers, profes-
sionals, technicians, sales workers (ex-
cept over-the-counter sales in certain
retail establishments), craftsmen
(skilled and semi-skilled). Therefore,
the contractor shall direct special at-
tention to such jobs in its analysis and
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goal setting for minorities and women.
Affirmative action programs must con-
tain the following information:

(a) Workforce analysis which is de-
fined as a listing of each job title as ap-
pears in applicable collective bargain-
ing agreements or payroll records (not
job group) ranked from the lowest paid
to the highest paid within each depart-
ment or other similar organizational
unit including departmental or unit su-
pervision. If there are separate work
units or lines of progression within a
department a separate list must be pro-
vided for each such work unit, or line,
including unit supervisors. For lines of
progression there must be indicated
the order of jobs in the line through
which an employee could move to the
top of the line. Where there are no for-
mal progression lines or usual pro-
motional sequences, job titles should
be listed by department, job families,
or disciplines, in order of wage rates or
salary ranges. For each job title, the
total number of incumbents, the total
number of male and female incum-
bents, and the total number of male
and female incumbents in each of the
following groups must be given:
Blacks, Spanish-surnamed Americans,
American Indians, and Orientals. The
wage rate or salary range for each job
title must be given. All job titles, in-
cluding all managerial job titles, must
be listed.

(b) An analysis of all major job
groups at the facility, with explanation
if minorities or women are currently
being underutilized in any one or more
job groups (‘‘job groups’’ herein mean-
ing one or a group of jobs having simi-
lar content, wage rates and opportuni-
ties). ‘‘Underutilization’’ is defined as
having fewer minorities or women in a
particular job group than would rea-
sonably be expected by their availabil-
ity. In making the utilization analysis,
the contractor shall conduct such anal-
ysis separately for minorities and
women.

(1) In determining whether minori-
ties are being underutilized in any job
group, the contractor will consider at
least all of the following factors:

(i) The minority population of the
labor area surrounding the facility;

(ii) The size of the minority unem-
ployment force in the labor area sur-
rounding the facility;

(iii) The percentage of the minority
work force as compared with the total
work force in the immediate labor
area;

(iv) The general availability of mi-
norities having requisite skills in the
immediate labor area;

(v) The availability of minorities
having requisite skills in an area in
which the contractor can reasonably
recruit;

(vi) The availability of promotable
and transferable minorities within the
contractor’s organization;

(vii) The existence of training insti-
tutions capable of training persons in
the requisite skills; and

(viii) The degree of training which
the contractor is reasonably able to
undertake as a means of making all job
classes available to minorities.

(2) In determining whether women
are being underutilized in any job
group, the contractor will consider at
least all of the following factors:

(i) The size of the female unemploy-
ment force in the labor area surround-
ing the facility;

(ii) The percentage of the female
workforce as compared with the total
workforce in the immediate labor area;

(iii) The general availability of
women having requisite skills in the
immediate labor area;

(iv) The availability of women having
requisite skills in an area in which the
contractor can reasonably recruit;

(v) The availability of women seek-
ing employment in the labor or recruit-
ment area of the contractor;

(vi) The availability of promotable
and transferable female employees
within the contractor’s organization;

(vii) The existence of training insti-
tutions capable of training persons in
the requisite skills; and

(viii) The degree of training which
the contractor is reasonably able to
undertake as a means of making all job
classes available to women.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]
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§ 60–2.12 Establishment of goals and
timetables.

(a) The goals and timetables devel-
oped by the contractor should be at-
tainable in terms of the contractor’s
analysis of its deficiencies and its en-
tire affirmative action program. Thus,
in establishing the size of its goals and
the length of its timetables, the con-
tractor should consider the results
which could reasonably be expected
from its putting forth every good faith
effort to make its overall affirmative
action program work. In determining
levels of goals, the contractor should
consider at least the factors listed in
§ 60–2.11.

(b) Involve personnel relations staff,
department and division heads, and
local and unit managers in the goal-
setting process.

(c) Goals should be significant, meas-
urable, and attainable.

(d) Goals should be specific for
planned results, with timetables for
completion.

(e) Goals may not be rigid and in-
flexible quotas which must be met, but
must be targets reasonably attainable
by means of applying every good faith
effort to make all aspects of the entire
affirmative action program work.

(f) In establishing timetables to meet
goals and commitments, the contractor
will consider the anticipated expan-
sion, contraction, and turnover of and
in the work force.

(g) Goals, timetables, and affirmative
action commitments must be designed
to correct any identifiable deficiencies.

(h) Where deficiencies exist and
where numbers or percentages are rel-
evant in developing corrective action,
the contractor shall establish and set
forth specific goals and timetables sep-
arately for minorities and women.

(i) Such goals and timetables, with
supporting data and the analysis there-
of shall be a part of the contractor’s
written affirmative action program and
shall be maintained at each establish-
ment of the contractor.

(j) A contractor or subcontractor ex-
tending a publicly announced pref-
erence for Indians as authorized in 41
CFR 60–1.5(a)(6) may reflect in its goals
and timetables the permissive employ-
ment preference for Indians living on
or near an Indian reservation.

(k) Where the contractor has not es-
tablished a goal, its written affirma-
tive action program must specifically
analyze each of the factors listed in
§ 60–2.11 and must detail its reason for a
lack of a goal.

(l) In the event it comes to the atten-
tion of the Office of Federal Contract
Compliance Programs that there is a
substantial disparity in the utilization
of a particular minority group or men
or women of a particular minority
group, OFCCP may require separate
goals and timetables for such minority
group and may further require, where
appropriate, such goals and timetables
by sex for such group for such job clas-
sifications and organizational units
specified by the OFCCP.

(m) Support data for the required
analysis and program shall be compiled
and maintained as part of the contrac-
tor’s affirmative action program. This
data will include but not be limited to
progression line charts, seniority ros-
ters, applicant flow data, and applicant
rejection ratios indicating minority
and sex status.

(n) Copies of affirmative action pro-
grams and/or copies of support data
shall be made available to the Office of
Federal Contract Compliance Pro-
grams, upon request, for such purposes
as may be appropriate to the fulfill-
ment of its responsibilities under Exec-
utive Order 11246, as amended.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–2.13 Additional required ingredi-
ents of affirmative action programs.

Effective affirmative action pro-
grams shall contain, but not nec-
essarily be limited to, the following in-
gredients:

(a) Development or reaffirmation of
the contractor’s equal employment op-
portunity policy in all personnel ac-
tions.

(b) Formal internal and external dis-
semination of the contractor’s policy.

(c) Establishment of responsibilities
for implementation of the contractor’s
affirmative action program.

(d) Identification of problem areas
(deficiencies) by organizational units
and job group.

(e) Establishment of goals and objec-
tives by organizational units and job
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groups, including timetables for com-
pletion.

(f) Development and execution of ac-
tion-oriented programs designed to
eliminate problems and further de-
signed to attain established goals and
objectives.

(g) Design and implementation of in-
ternal audit and reporting systems to
measure effectiveness of the total pro-
gram.

(h) Compliance of personnel policies
and practices with the Sex Discrimina-
tion Guidelines (41 CFR Part 60–20).

(i) Active support of local and na-
tional community action programs and
community service programs, designed
to improve the employment opportuni-
ties of minorities and women.

(j) Consideration of minorities and
women not currently in the work force
having requisite skills who can be re-
cruited through affirmative action
measures.

§ 60–2.14 Program summary.

The affirmative action program shall
be summarized and updated annually.
The program summary shall be pre-
pared in a format which shall be pre-
scribed by the Director and published
in the FEDERAL REGISTER as a notice
before becoming effective. Contractors
and subcontractors shall submit the
program summary to OFCCP each year
on the anniversary date of the affirma-
tive action program.

[44 FR 77003, Dec. 28, 1979]

§ 60–2.15 Compliance status.

No contractor’s compliance status
shall be judged alone by whether or not
it reaches its goals and meets its time-
tables. Rather, each contractor’s com-
pliance posture shall be reviewed and
determined by reviewing the contents
of its program, the extent of its adher-
ence to this program, and its good faith
efforts to make its program work to-
ward the realization of the program’s
goals within the timetables set for
completion. There follows an outline of
examples of procedures that contrac-
tors and Federal agencies should use as
a guideline for establishing, imple-

menting, and judging an acceptable af-
firmative action program.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978. Redesignated at 44 FR 77003, Dec. 28,
1979]

Subpart C—Methods of Imple-
menting the Requirements of
Subpart B

§ 60–2.20 Development or reaffirma-
tion of the equal employment op-
portunity policy.

(a) The contractor’s policy statement
should indicate the chief executive offi-
cer’s attitude on the subject matter,
assign overall responsibility and pro-
vide for a reporting and monitoring
procedure. Specific items to be men-
tioned should include, but not be lim-
ited to:

(1) Recruit, hire, train, and promote
persons in all job titles, without regard
to race, color, religion, sex, or national
origin, except where sex is a bona fide
occupational qualification. (The term
‘‘bona fide occupational qualification’’
has been construed very narrowly
under the Civil Rights Act of 1964.
Under Executive Order 11246 as amend-
ed and this part, this term will be con-
strued in the same manner.)

(2) Base decisions on employment so
as to further the principle of equal em-
ployment opportunity.

(3) Insure that promotion decisions
are in accord with principles of equal
employment opportunity by imposing
only valid requirements for pro-
motional opportunities.

(4) Insure that all personnel actions
such as compensation, benefits, trans-
fers, layoffs, return from layoff, com-
pany sponsored training, education,
tuition assistance, social and recre-
ation programs, will be administered
without regard to race, color, religion,
sex, or national origin.

[43 FR 49249, Oct. 30, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–2.21 Dissemination of the policy.

(a) The contractor should dissemi-
nate its policy internally as follows:

(1) Include it in contractor’s policy
manual.
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(2) Publicize it in company news-
paper, magazine, annual report, and
other media.

(3) Conduct special meetings with ex-
ecutive, management, and supervisory
personnel to explain intent of policy
and individual responsibility for effec-
tive implementation, making clear the
chief executive officer’s attitude.

(4) Schedule special meetings with all
other employees to discuss policy and
explain individual employee respon-
sibilities.

(5) Discuss the policy thoroughly in
both employee orientation and man-
agement training programs.

(6) Meet with union officials to in-
form them of policy, and request their
cooperation.

(7) Include nondiscrimination clauses
in all union agreements, and review all
contractual provisions to insure they
are nondiscriminatory.

(8) Publish articles covering EEO pro-
grams, progress reports, promotions,
etc., of minority and female employees,
in company publications.

(9) Post the policy on company bul-
letin boards.

(10) When employees are featured in
product or consumer advertising, em-
ployee handbooks or similar publica-
tions both minority and nonminority,
men and women should be pictured.

(11) Communicate to employees the
existence of the contractor’s affirma-
tive action program and make avail-
able such elements of its program as
will enable such employees to know of
and avail themselves of its benefits.

(b) The contractor should dissemi-
nate its policy externally as follows:

(1) Inform all recruiting sources ver-
bally and in writing of company policy,
stipulating that these sources actively
recruit and refer minorities and women
for all positions listed.

(2) Incorporate the equal opportunity
clause in all purchase orders, leases,
contracts, etc., covered by Executive
Order 11246, as amended, and its imple-
menting regulations.

(3) Notify minority and women’s or-
ganizations, community agencies, com-
munity leaders, secondary schools, and
colleges, of company policy, preferably
in writing.

(4) Communicate to prospective em-
ployees the existence of the contrac-

tor’s affirmative action program and
make available such elements of its
program as will enable such prospec-
tive employees to know of and avail
themselves of its benefits.

(5) When employees are pictured in
consumer or help wanted advertising,
both minorities and nonminority men
and women should be shown.

(6) Send written notification of com-
pany policy to all subcontractors, ven-
dors, and suppliers requesting appro-
priate action on their part.

[43 FR 49249, Oct. 30, 1978; 43 FR 51400, Nov. 3,
1978]

§ 60–2.22 Responsibility for implemen-
tation.

(a) An executive of the contractor
should be appointed as director or man-
ager of company equal opportunity
programs. Depending upon the size and
geographical alignment of the com-
pany, this may be his or her sole re-
sponsibility. He or she should be given
the necessary top management support
and staffing to execute the assignment.
His or her identity should appear on all
internal and external communications
on the company’s equal opportunity
programs. His or her responsibilities
should include, but not necessarily be
limited to:

(1) Developing policy statements, af-
firmative action programs, internal
and external communication tech-
niques.

(2) Assisting in the identification of
problem areas.

(3) Assisting line management in ar-
riving at solutions to problems.

(4) Designing and implementing audit
and reporting systems that will:

(i) Measure effectiveness of the con-
tractor’s programs.

(ii) Indicate need for remedial action.
(iii) Determine the degree to which

the contractor’s goals and objectives
have been attained.

(5) Serve as liaison between the con-
tractor and enforcement agencies.

(6) Serve as liaison between the con-
tractor and minority organizations,
women’s organizations and community
action groups concerned with employ-
ment opportunities of minorities and
women.
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(7) Keep management informed of
latest developments in the entire equal
opportunity area.

(b) Line responsibilities should in-
clude, but not be limited to the follow-
ing:

(1) Assistance in the identification of
problem areas and establishment of
local and unit goals and objectives.

(2) Active involvement with local mi-
nority organizations, women’s organi-
zations, community action groups and
community service programs.

(3) Periodic audit of training pro-
grams, hiring and promotion patterns
to remove impediments to the attain-
ment of goals and objectives.

(4) Regular discussions with local
managers, supervisors, and employees
to be certain the contractor’s policies
are being followed.

(5) Review of the qualifications of all
employees to insure that minorities
and women are given full opportunities
for transfers and promotions.

(6) Career counseling for all employ-
ees.

(7) Periodic audit to insure that each
location is in compliance in areas such
as:

(i) Posters are properly displayed.
(ii) All facilities, including company

housing, which the contractor main-
tains for the use and benefit of its em-
ployees, are in fact desegregated, both
in policy and use. If the contractor pro-
vides facilities such as dormitories,
locker rooms and rest rooms, they
must be comparable for both sexes.

(iii) Minority and female employees
are afforded a full opportunity and are
encouraged to participate in all com-
pany sponsored educational, training,
recreational, and social activities.

(8) Supervisors should be made to un-
derstand that their work performance
is being evaluated on the basis of their
equal employment opportunity efforts
and results, as well as other criteria.

(9) It shall be a responsibility of su-
pervisors to take actions to prevent
harassment of employees placed
through affirmative action efforts.

[43 FR 49249, Oct. 30, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–2.23 Identification of problem
areas by organizational units and
job groups.

(a) An in-depth analysis of the fol-
lowing should be made, paying particu-
lar attention to trainees and those cat-
egories listed in § 60–2.11(b).

(1) Composition of the work force by
minority group status and sex.

(2) Composition of applicant flow by
minority group status and sex.

(3) The total selection process includ-
ing position descriptions, position ti-
tles, worker specifications, application
forms, interview procedures, test ad-
ministration, test validity, referral
procedures, final selection process, and
similar factors.

(4) Transfer and promotion practices.
(5) Facilities, company sponsored

recreation and social events, and spe-
cial programs such as educational as-
sistance.

(6) Seniority practices and seniority
provisions of union contracts.

(7) Apprenticeship programs.
(8) All company training programs,

formal and informal.
(9) Work force attitude.
(10) Technical phases of compliance,

such as poster and notification to labor
unions, retention of applications, noti-
fication to subcontractors, etc.

(b) If any of the following items are
found in the analysis, special correc-
tive action should be appropriate.

(1) An ‘‘underutilization’’ of minori-
ties or women in specific job groups.

(2) Lateral and/or vertical movement
of minority or female employees occur-
ring at a lesser rate (compared to work
force mix) than that of nonminority or
male employees.

(3) The selection process eliminates a
significantly higher percentage of mi-
norities or women than nonminorities
or men.

(4) Application and related
preemployment forms not in compli-
ance with Federal legislation.

(5) Position descriptions inaccurate
in relation to actual functions and du-
ties.

(6) Formal or scored selection proce-
dures not validated as required by the
OFCCP Uniform Guidelines on Em-
ployee Selection Procedures.
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(7) Test forms not validated by loca-
tion, work performance and inclusion
of minorities and women in sample.

(8) Referral ratio of minorities or
women to the hiring supervisor or
manager indicates a significantly high-
er percentage are being rejected as
compared to nonminority and male ap-
plicants.

(9) Minorities or women are excluded
from or are not participating in com-
pany sponsored activities or programs.

(10) De facto segregation still exists
at some facilities.

(11) Seniority provisions contribute
to overt or inadvertent discrimination,
i.e., a disparity by minority group sta-
tus or sex exists between length of
service and types of job held.

(12) Nonsupport of company policy by
managers, supervisors or employees.

(13) Minorities or women underuti-
lized or significantly underrepresented
in training or career improvement pro-
grams.

(14) No formal techniques established
for evaluating effectiveness of EEO
programs.

(15) Lack of access to suitable hous-
ing inhibits recruitment efforts and
employment of qualified minorities.

(16) Lack of suitable transportation
(public or private) to the work place in-
hibits minority employment.

(17) Labor unions and subcontractors
not notified of their responsibilities.

(18) Purchase orders do not contain
EEO clause.

(19) Posters not on display.

§ 60–2.24 Development and execution
of programs.

(a) The contractor should conduct de-
tailed analyses of position descriptions
to insure that they accurately reflect
position functions, and are consistent
for the same position from one location
to another.

(b) The contractor should validate
worker specifications by division, de-
partment, location or other organiza-
tional unit and by job title using job
performance criteria. Special attention
should be given to academic, experi-
ence and skill requirements to insure
that the requirements in themselves do
not constitute inadvertent discrimina-
tion. Specifications should be consist-
ent for the same job title in all loca-

tions and should be free from bias as
regards to race, color, religion, sex or
national origin, except were sex is a
bona fide occupational qualification.
Where requirements screen out a dis-
proportionate number of minorities or
women, such requirements should be
professionally validated to job per-
formance.

(c) Approved position descriptions
and worker specifications, when used
by the contractor, should be made
available to all members of manage-
ment involved in the recruiting,
screening, selection, and promotion
process. Copies should also be distrib-
uted to all recruiting sources.

(d) The contractor should evaluate
the total selection process to insure
freedom from bias and, thus, aid the at-
tainment of goals and objectives.

(1) All personnel involved in the re-
cruiting, screening, selection, pro-
motion, disciplinary, and related proc-
esses should be carefully selected and
trained to insure elimination of bias in
all personnel actions.

(2) The contractor shall observe the
requirements of the OFCCP Uniform
Guidelines on Employee Selection Pro-
cedures.

(3) Selection techniques other than
tests may also be improperly used so as
to have the effect of discriminating
against minority groups and women.
Such techniques include but are not re-
stricted to, unscored interviews,
unscored or casual application forms,
arrest records, credit checks, consider-
ations of marital status or dependency
or minor children. Where there exist
data suggesting that such unfair dis-
crimination or exclusion of minorities
or women exists, the contractor should
analyze his unscored procedures and
eliminate them if they are not objec-
tively valid.

(e) Suggested techniques to improve
recruitment and increase the flow of
minority or female applicants follow:

(1) Certain organizations such as the
Urban League, Job Corps, Equal Oppor-
tunity Programs, Inc., Concentrated
Employment programs, Neighborhood
Youth Corps, Secondary Schools, Col-
leges, and City Colleges with high mi-
nority enrollment, the State Employ-
ment Service, specialized employment
agencies, Aspira, LULAC, SER, the G.I.
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Forum, the Commonwealth of Puerto
Rico are normally prepared to refer mi-
nority applicants. Organizations pre-
pared to refer women with specific
skills are: National Organization for
Women, Welfare Rights organizations,
Women’s Equity Action League, Talent
Bank from Business and Professional
Women (including 26 women’s organiza-
tions), Professional Women’s Caucus,
Intercollegiate Association of Univer-
sity Women, Negro Women’s sororities
and service groups such as Delta Sigma
Theta, Alpha Kappa Alpha, and Zeta
Phi Beta; National Council of Negro
Women, American Association of Uni-
versity Women, YWCA, and sectarian
groups such as Jewish Women’s
Groups, Catholic Women’s Groups and
Protestant Women’s Groups, and wom-
en’s colleges. In addition, community
leaders as individuals shall be added to
recruiting sources.

(2) Formal briefing sessions should be
held, preferably on company premises,
with representatives from these re-
cruiting sources. Plant tours, presen-
tations by minority and female em-
ployees, clear and concise explanations
of current and future job openings, po-
sition descriptions, worker specifica-
tions, explanations of the company’s
selection process, and recruiting lit-
erature should be an integral part of
the briefings. Formal arrangements
should be made for referral of appli-
cants, followup with sources, and feed-
back on disposition of applicants.

(3) Minority and female employees,
using procedures similar to subpara-
graph (2) of this paragraph, should be
actively encouraged to refer appli-
cants.

(4) A special effort should be made to
include minorities and women on the
Personnel Relations staff.

(5) Minority and female employees
should be made available for participa-
tion in Career Days, Youth Motivation
Programs, and related activities in
their communities.

(6) Active participation in ‘‘Job
Fairs’’ is desirable. Company rep-
resentative so participating should be
given authority to make on-the-spot
commitments.

(7) Active recruiting programs should
be carried out at secondary schools,
junior colleges, and colleges with pre-

dominant minority or female enroll-
ments.

(8) Recruiting efforts at all schools
should incorporate special efforts to
reach minorities and women.

(9) Special employment programs
should be undertaken whenever pos-
sible. Some possible programs are:

(i) Technical and nontechnical co-op
programs with predominately Negro
and women’s colleges.

(ii) ‘‘After school’’ and/or work-study
jobs for minority youths, male and fe-
male.

(iii) Summer jobs for underprivileged
youth, male and female.

(iv) Summer work-study programs
for male and female faculty members
of the predominantly minority schools
and colleges.

(v) Motivation, training and employ-
ment programs for the hardcore unem-
ployed, male and female.

(10) When recruiting brochures pic-
torially present work situations, the
minority and female members of the
work force should be included, espe-
cially when such brochures are used in
school and career programs.

(11) Help wanted advertising should
be expanded to include the minority
news media and women’s interest
media on a regular basis.

(f) The contractor should insure that
minority and female employees are
given equal opportunity for promotion.
Suggestions for achieving this result
include:

(1) Post or otherwise announce pro-
motional opportunities.

(2) Make an inventory of current mi-
nority and female employees to deter-
mine academic, skill and experience
level of individual employees.

(3) Initiate necessary remedial, job
training and workstudy programs.

(4) Develop and implement formal
employee evaluation programs.

(5) Make certain ‘‘worker specifica-
tions’’ have been validated on job per-
formance related criteria. (Neither mi-
nority nor female employees should be
required to possess higher qualifica-
tions than those of the lowest qualified
incumbent.)

(6) When apparently qualified minor-
ity or female employees are passed
over for upgrading, require supervisory
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personnel to submit written justifica-
tion.

(7) Establish formal career counsel-
ing programs to include attitude devel-
opment, education aid, job rotation,
buddy system and similar programs.

(8) Review seniority practices and se-
niority clauses in union contracts to
insure such practices or clauses are
nondiscriminatory and do not have a
discriminatory effect.

(g) Make certain facilities and com-
pany-sponsored social and recreation
activities are desegregated. Actively
encourage all employees to participate.

(h) Encourage child care, housing and
transportation programs appropriately
designed to improve the employment
opportunities for minorities and
women.

[43 FR 49249, Oct. 30, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–2.25 Internal audit and reporting
systems.

(a) The contractor should monitor
records of referrals, placements, trans-
fers, promotions and terminations at
all levels to insure nondiscriminatory
policy is carried out.

(b) The contractor should require for-
mal reports from unit managers on a
schedule basis as to degree to which
corporate or unit goals are attained
and timetables met.

(c) The contractor should review re-
port results with all levels of manage-
ment.

(d) The contractor should advise top
management of program effectiveness
and submit recommendations to im-
prove unsatisfactory performance.

§ 60–2.26 Support of action programs.
(a) The contractor should appoint

key members of management to serve
on merit employment councils, com-
munity relations boards and similar or-
ganizations.

(b) The contractor should encourage
minority and female employees to par-
ticipate actively in National Alliance
of Businessmen programs for youth
motivation.

(c) The contractor should support vo-
cational guidance institutes, vestibule
training programs and similar activi-
ties.

(d) The contractor should assist sec-
ondary schools and colleges in pro-
grams designed to enable minority and
female graduates of these institutions
to compete in the open employment
market on a more equitable basis.

(e) The contractor should publicize
achievements of minority and female
employees in local and minority news
media.

(f) The contractor should support
programs developed by such organiza-
tions as National Alliance of Business-
men, the Urban Coalition and other or-
ganizations concerned with employ-
ment opportunities for minorities or
women.

[43 FR 49249, Oct. 30, 1978; 43 FR 51401, Nov. 3,
1978]

Subpart D—Miscellaneous

§ 60–2.30 Use of goals.

The purpose of a contractor’s estab-
lishment and use of goals is to insure
that it meet its affirmative action obli-
gation. It is not intended and should
not be used to discriminate against any
applicant or employee because of race,
color, religion, sex, or national origin.

[43 FR 49249, Oct. 30, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–2.31 Preemption.

To the extent that any State or local
laws, regulations or ordinances, includ-
ing those which grant special benefits
to persons on account of sex, are in
conflict with Executive Order 11246, as
amended, or with the requirements of
this part, we will regard them as pre-
empted under the Executive order.

§ 60–2.32 Supersedure.

All orders, instructions, regulations,
and memoranda of the Secretary of
Labor, other officials of the Depart-
ment of Labor and contracting agen-
cies are hereby superseded to the ex-
tent that they are inconsistent here-
with, including a previous ‘‘Order No.
4’’ from this office dated January 30,
1970. Nothing in this part is intended to
amend 41 CFR part 60–3 or 41 CFR 60–20.
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PART 60–3—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PRO-
CEDURES (1978)

COMPREHENSIVE TABLE OF CONTENTS

GENERAL PRINCIPLES

§ 60–3.1 Statement of purpose
A. Need for uniformity—Issuing agencies
B. Purpose of guidelines
C. Relation to prior guidelines

§ 60–3.2 Scope
A. Application of guidelines
B. Employment decisions
C. Selection procedures
D. Limitations
E. Indian preference not affected

§ 60–3.3 Discrimination defined: Relation-
ship between use of selection procedures
and discrimination

A. Procedure having adverse impact con-
stitutes discrimination unless justified

B. Consideration of suitable alternative se-
lection procedures

§ 60–3.4 Information on impact
A. Records concerning impact
B. Applicable race, sex, and ethnic groups

for recordkeeping
C. Evaluation of selection rates—The ‘‘bot-

tom line’’
D. Adverse impact and the ‘‘four-fifths

rule’’
E. Consideration of user’s equal employ-

ment opportunity posture
§ 60–3.5 General standards for validity stud-

ies
A. Acceptable types of validity studies
B. Criterion-related, content, and con-

struct validity
C. Guidelines are consistent with profes-

sional standards
D. Need for documentation of validity
E. Accuracy and standardization
F. Caution against selection on basis of

knowledges, skills, or abilities learned
in brief orientation period

G. Method of use of selection procedures
H. Cutoff scores
I. Use of selection procedures for higher

level jobs
J. Interim use of selection procedures
K. Review of validity studies for currency

§ 60–3.6 Use of selection procedures which
have not been validated

A. Use of alternate selection procedures to
eliminate adverse impact

B. Where validity studies cannot or need
not be performed

(1) Where informal or unscored proce-
dures are used

(2) Where formal and scored procedures
are used

§ 60–3.7 Use of other validity studies
A. Validity studies not conducted by the

user

B. Use of criterion-related validity evi-
dence from other sources

(1) Validity evidence
(2) Job similarity
(3) Fairness evidence

C. Validity evidence from multiunit study
D. Other significant variables

§ 60–3.8 Cooperative studies
A. Encouragement of cooperative studies
B. Standards for use of cooperative studies

§ 60–3.9 No assumption of validity
A. Unacceptable substitutes for evidence of

validity
B. Encouragement of professional super-

vision
§ 60–3.10 Employment agencies and employ-

ment services
A. Where selection procedures are devised

by agency
B. Where selection procedures are devised

elsewhere
§ 60–3.11 Disparate treatment
§ 60–3.12 Retesting of applicants
§ 60–3.13 Affirmative action

A. Affirmative action obligations
B. Encouragement of voluntary affirmative

action programs

TECHNICAL STANDARDS

§ 60–3.14 Technical standards for validity
studies

A. Validity studies should be based on re-
view of information about the job

B. Technical standards for criterion-relat-
ed validity studies

(1) Technical feasibility
(2) Analysis of the job
(3) Criterion measures
(4) Representativeness of the sample
(5) Statistical relationships
(6) Operational use of selection proce-

dures
(7) Over-statement of validity findings
(8) Fairness

(a) Unfairness defined
(b) Investigation of fairness
(c) General considerations in fairness

investigations
(d) When unfairness is shown
(e) Technical feasibility of fairness

studies
(f) Continued use of selection proce-

dures when fairness studies not feasible
C. Technical standards for content validity

studies
(1) Appropriateness of content validity

studies
(2) Job analysis for content validity
(3) Development of selection procedures
(4) Standards for demonstrating content

validity
(5) Reliability
(6) Prior training or experience
(7) Content validity of training success
(8) Operational use
(9) Ranking based on content validity

studies
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D. Technical standards for construct valid-
ity studies

(1) Appropriateness of construct validity
studies

(2) Job analysis for construct validity
studies

(3) Relationship to the job
(4) Use of construct validity study with-

out new criterion-related evidence
(a) Standards for use
(b) Determination of common work be-

haviors

DOCUMENTATION OF IMPACT AND VALIDITY
EVIDENCE

§ 60–3.15 Documentation of impact and va-
lidity evidence

A. Required information
(1) Simplified recordkeeping for users

with less than 100 employees
(2) Information on impact

(a) Collection of information on impact
(b) When adverse impact has been

eliminated in the total selection process
(c) When data insufficient to determine

impact
(3) Documentation of validity evidence

(a) Type of evidence
(b) Form of report
(c) Completeness

B. Criterion-related validity studies
(1) User(s), location(s), and date(s) of

study
(2) Problem and setting
(3) Job analysis or review of job informa-

tion
(4) Job titles and codes
(5) Criterion measures
(6) Sample description
(7) Description of selection procedure
(8) Techniques and results
(9) Alternative procedures investigated
(10) Uses and applications
(11) Source data
(12) Contact person
(13) Accuracy and completeness

C. Content validity studies
(1) User(s), location(s), and date(s) of

study
(2) Problem and setting
(3) Job analysis—Content of the job
(4) Selection procedure and its content
(5) Relationship between selection proce-

dure and the job
(6) Alternative procedures investigated
(7) Uses and applications
(8) Contact person
(9) Accuracy and completeness

D. Construct validity studies
(1) User(s), location(s), and date(s) of

study
(2) Problem and setting
(3) Construct definition
(4) Job analysis
(5) Job titles and codes
(6) Selection procedure
(7) Relationship to job performance

(8) Alternative procedures investigated
(9) Uses and applications
(10) Accuracy and completeness
(11) Source data
(12) Contact person

E. Evidence of validity from other studies
(1) Evidence from criterion-related valid-

ity studies
(a) Job information
(b) Relevance of criteria
(c) Other variables
(d) Use of the selection procedure
(e) Bibliography

(2) Evidence from content validity stud-
ies

(3) Evidence from construct validity
studies
F. Evidence of validity from cooperative

studies
G. Selection for higher level jobs
H. Interim use of selection procedures

DEFINITIONS

§ 60–3.16 Definitions

APPENDIX TO PART 60–3

§ 60–3.17 Policy statement on affirmative ac-
tion (see section 13B)

§ 60–3.18 Citations

AUTHORITY: Secs. 201, 202, 203, 203(a), 205,
206(a), 301, 303(b), and 403(b) of E.O. 11246; as
amended by sec. 715 of Civil Rights Act of
1964, as amended (42 U.S.C. 2000(e)–14).

SOURCE: 43 FR 38295, 38314, August 25, 1978.

GENERAL PRINCIPLES

§ 60–3.1 Statement of purpose.
A. Need for uniformity—Issuing agen-

cies. The Federal government’s need for
a uniform set of principles on the ques-
tion of the use of tests and other selec-
tion procedures has long been recog-
nized. The Equal Employment Oppor-
tunity Commission, the Civil Service
Commission, the Department of Labor,
and the Department of Justice jointly
have adopted these uniform guidelines
to meet that need, and to apply the
same principles to the Federal Govern-
ment as are applied to other employ-
ers.

B. Purpose of guidelines. These guide-
lines incorporate a single set of prin-
ciples which are designed to assist em-
ployers, labor organizations, employ-
ment agencies, and licensing and cer-
tification boards to comply with re-
quirements of Federal law prohibiting
employment practices which discrimi-
nate on grounds of race, color, religion,
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sex, and national origin. They are de-
signed to provide a framework for de-
termining the proper use of tests and
other selection procedures. These
guidelines do not require a user to con-
duct validity studies of selection proce-
dures where no adverse impact results.
However, all users are encouraged to
use selection procedures which are
valid, especially users operating under
merit principles.

C. Relation to prior guidelines. These
guidelines are based upon and super-
sede previously issued guidelines on
employee selection procedures. These
guidelines have been built upon court
decisions, the previously issued guide-
lines of the agencies, and the practical
experience of the agencies, as well as
the standards of the psychological pro-
fession. These guidelines are intended
to be consistent with existing law.

§ 60–3.2 Scope.
A. Application of guidelines. These

guidelines will be applied by the Equal
Employment Opportunity Commission
in the enforcement of title VII of the
Civil Rights Act of 1964, as amended by
the Equal Employment Opportunity
Act of 1972 (hereinafter ‘‘Title VII’’); by
the Department of Labor, and the con-
tract compliance agencies until the
transfer of authority contemplated by
the President’s Reorganization Plan
No. 1 of 1978, in the administration and
enforcement of Executive Order 11246,
as amended by Executive Order 11375
(hereinafter ‘‘Executive Order 11246’’);
by the Civil Service Commission and
other Federal agencies subject to sec-
tion 717 of Title VII; by the Civil Serv-
ice Commission in exercising its re-
sponsibilities toward State and local
governments under section 208(b)(1) of
the Intergovernmental-Personnel Act;
by the Department of Justice in exer-
cising its responsibilities under Fed-
eral law; by the Office of Revenue
Sharing of the Department of the
Treasury under the State and Local
Fiscal Assistance Act of 1972, as
amended; and by any other Federal
agency which adopts them.

B. Employment decisions. These guide-
lines apply to tests and other selection
procedures which are used as a basis
for any employment decision. Employ-
ment decisions include but are not lim-

ited to hiring, promotion, demotion,
membership (for example, in a labor or-
ganization), referral, retention, and li-
censing and certification, to the extent
that licensing and certification may be
covered by Federal equal employment
opportunity law. Other selection deci-
sions, such as selection for training or
transfer, may also be considered em-
ployment decisions if they lead to any
of the decisions listed above.

C. Selection procedures. These guide-
lines apply only to selection procedures
which are used as a basis for making
employment decisions. For example,
the use of recruiting procedures de-
signed to attract members of a particu-
lar race, sex, or ethnic group, which
were previously denied employment op-
portunities or which are currently
underutilized, may be necessary to
bring an employer into compliance
with Federal law, and is frequently an
essential element of any effective af-
firmative action program; but recruit-
ment practices are not considered by
these guidelines to be selection proce-
dures. Similarly, these guidelines do
not pertain to the question of the law-
fulness of a seniority system within
the meaning of section 703(h), Execu-
tive Order 11246 or other provisions of
Federal law or regulation, except to
the extent that such systems utilize se-
lection procedures to determine quali-
fications or abilities to perform the
job. Nothing in these guidelines is in-
tended or should be interpreted as dis-
couraging the use of a selection proce-
dure for the purpose of determining
qualifications or for the purpose of se-
lection on the basis of relative quali-
fications, if the selection procedure
had been validated in accord with these
guidelines for each such purpose for
which it is to be used.

D. Limitations. These guidelines apply
only to persons subject to Title VII,
Executive Order 11246, or other equal
employment opportunity requirements
of Federal law. These guidelines do not
apply to responsibilities under the Age
Discrimination in Employment Act of
1967, as amended, not to discriminate
on the basis of age, or under sections
501, 503, and 504 of the Rehabilitation
Act of 1973, not to discriminate on the
basis of handicap.
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E. Indian preference not affected.
These guidelines do not restrict any
obligation imposed or right granted by
Federal law to users to extend a pref-
erence in employment to Indians living
on or near an Indian reservation in
connection with employment opportu-
nities on or near an Indian reservation.

§ 60–3.3 Discrimination defined: Rela-
tionship between use of selection
procedures and discrimination.

A. Procedure having adverse impact
constitutes discrimination unless justified.
The use of any selection procedure
which has an adverse impact on the
hiring, promotion, or other employ-
ment or membership opportunities of
members of any race, sex, or ethnic
group will be considered to be discrimi-
natory and inconsistent with these
guidelines, unless the procedure has
been validated in accordance with
these guidelines, or the provisions of
section 6 of this part are satisfied.

B. Consideration of suitable alternative
selection procedures. Where two or more
selection procedures are available
which serve the user’s legitimate inter-
est in efficient and trustworthy work-
manship, and which are substantially
equally valid for a given purpose, the
user should use the procedure which
has been demonstrated to have the
lesser adverse impact. Accordingly,
whenever a validity study is called for
by these guidelines, the user should in-
clude, as a part of the validity study,
an investigation of suitable alternative
selection procedures and suitable alter-
native methods of using the selection
procedure which have as little adverse
impact as possible, to determine the
appropriateness of using or validating
them in accord with these guidelines. If
a user has made a reasonable effort to
become aware of such alternative pro-
cedures and validity has been dem-
onstrated in accord with these guide-
lines, the use of the test or other selec-
tion procedure may continue until such
time as it should reasonably be re-
viewed for currency. Whenever the user
is shown an alternative selection pro-
cedure with evidence of less adverse
impact and substantial evidence of va-
lidity for the same job in similar cir-
cumstances, the user should inves-
tigate it to determine the appropriate-

ness of using or validating it in accord
with these guidelines. This subsection
is not intended to preclude the com-
bination of procedures into a signifi-
cantly more valid procedure, if the use
of such a combination has been shown
to be in compliance with the guide-
lines.

§ 60–3.4 Information on impact.

A. Records concerning impact. Each
user should maintain and have avail-
able for inspection records or other in-
formation which will disclose the im-
pact which its tests and other selection
procedures have upon employment op-
portunities of persons by identifiable
race, sex, or ethnic group as set forth
in subparagraph B of this section in
order to determine compliance with
these guidelines. Where there are large
numbers of applicants and procedures
are administered frequently, such in-
formation may be retained on a sample
basis, provided that the sample is ap-
propriate in terms of the applicant pop-
ulation and adequate in size.

B. Applicable race, sex, and ethnic
groups for recordkeeping. The records
called for by this section are to be
maintained by sex, and the following
races and ethnic groups: Blacks (Ne-
groes), American Indians (including
Alaskan Natives), Asians (including
Pacific Islanders), Hispanic (including
persons of Mexican, Puerto Rican,
Cuban, Central or South American, or
other Spanish origin or culture regard-
less of race), whites (Caucasians) other
than Hispanic, and totals. The race,
sex, and ethnic classifications called
for by this section are consistent with
the Equal Employment Opportunity
Standard Form 100, Employer Informa-
tion Report EEO–1 series of reports.
The user should adopt safeguards to in-
sure that the records required by this
paragraph are used for appropriate pur-
poses such as determining adverse im-
pact, or (where required) for developing
and monitoring affirmative action pro-
grams, and that such records are not
used improperly. See sections 4E and
17(4), of this part.

C. Evaluation of selection rates. The
‘‘bottom line.’’ If the information called
for by sections 4A and B of this section
shows that the total selection process
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for a job has an adverse impact, the in-
dividual components of the selection
process should be evaluated for adverse
impact. If this information shows that
the total selection process does not
have an adverse impact, the Federal
enforcement agencies, in the exercise
of their administrative and prosecu-
torial discretion, in usual cir-
cumstances, will not expect a user to
evaluate the individual components for
adverse impact, or to validate such in-
dividual components, and will not take
enforcement action based upon adverse
impact of any component of that proc-
ess, including the separate parts of a
multipart selection procedure or any
separate procedure that is used as an
alternative method of selection. How-
ever, in the following circumstances
the Federal enforcement agencies will
expect a user to evaluate the individual
components for adverse impact and
may, where appropriate, take enforce-
ment action with respect to the indi-
vidual components: (1) where the selec-
tion procedure is a significant factor in
the continuation of patterns of assign-
ments of incumbent employees caused
by prior discriminatory employment
practices, (2) where the weight of court
decisions or administrative interpreta-
tions hold that a specific procedure
(such as height or weight requirements
or no-arrest rec- ords) is not job related
in the same or similar circumstances.
In unusual circumstances, other than
those listed in paragraphs (1) and (2) of
this section, the Federal enforcement
agencies may request a user to evalu-
ate the individual components for ad-
verse impact and may, where appro-
priate, take enforcement action with
respect to the individual component.

D. Adverse impact and the ‘‘four-fifths
rule.’’ A selection rate for any race,
sex, or ethnic group which is less than
four-fifths (4⁄5) (or eighty percent) of
the rate for the group with the highest
rate will generally be regarded by the
Federal enforcement agencies as evi-
dence of adverse impact, while a great-
er than four-fifths rate will generally
not be regarded by Federal enforce-
ment agencies as evidence of adverse
impact. Smaller differences in selec-
tion rate may nevertheless constitute
adverse impact, where they are signifi-
cant in both statistical and practical

terms or where a user’s actions have
discouraged applicants disproportion-
ately on grounds of race, sex, or ethnic
group. Greater differences in selection
rate may not constitute adverse im-
pact where the differences are based on
small numbers and are not statistically
significant, or where special recruiting
or other programs cause the pool of mi-
nority or female candidates to be
atypical of the normal pool of appli-
cants from that group. Where the
user’s evidence concerning the impact
of a selection procedure indicates ad-
verse impact but is based upon num-
bers which are too small to be reliable,
evidence concerning the impact of the
procedure over a longer period of time
and/or evidence concerning the impact
which the selection procedure had
when used in the same manner in simi-
lar circumstances elsewhere may be
considered in determining adverse im-
pact. Where the user has not main-
tained data on adverse impact as re-
quired by the documentation section of
applicable guidelines, the Federal en-
forcement agencies may draw an infer-
ence of adverse impact of the selection
process from the failure of the user to
maintain such data, if the user has an
underutilization of a group in the job
category, as compared to the group’s
representation in the relevant labor
market or, in the case of jobs filled
from within, the applicable work force.

E. Consideration of user’s equal employ-
ment opportunity posture. In carrying
out their obligations, the Federal en-
forcement agencies will consider the
general posture of the user with re-
spect to equal employment opportunity
for the job or group of jobs in question.
Where a user has adopted an affirma-
tive action program, the Federal en-
forcement agencies will consider the
provisions of that program, including
the goals and timetables which the
user has adopted and the progress
which the user has made in carrying
out that program and in meeting the
goals and timetables. While such af-
firmative action programs may in de-
sign and execution be race, color, sex,
or ethnic conscious, selection proce-
dures under such programs should be
based upon the ability or relative abil-
ity to do the work.

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 E:\CFR\174156.034 174156



123

Office of Federal Contract Compliance Programs § 60–3.5

§ 60–3.5 General standards for validity
studies.

A. Acceptable types of validity studies.
For the purposes of satisfying these
guidelines, users may rely upon cri-
terion-related validity studies, content
validity studies or construct validity
studies, in accordance with the stand-
ards set forth in the technical stand-
ards of these guidelines, section 14 of
this part. New strategies for showing
the validity of selection procedures
will be evaluated as they become ac-
cepted by the psychological profession.

B. Criterion-related, content, and con-
struct validity. Evidence of the validity
of a test or other selection procedure
by a criterion-related validity study
should consist of empirical data dem-
onstrating that the selection procedure
is predictive of or significantly cor-
related with important elements of job
performance. See 14B of this part. Evi-
dence of the validity of a test or other
selection procedure by a content valid-
ity study should consist of data show-
ing that the content of the selection
procedure is representative of impor-
tant aspects of performance on the job
for which the candidates are to be eval-
uated. See 14C of this part. Evidence of
the validity of a test or other selection
procedure through a construct validity
study should consist of data showing
that the procedure measures the degree
to which candidates have identifiable
characteristics which have been deter-
mined to be important in successful
performance in the job for which the
candidates are to be evaluated. See sec-
tion 14D of this part.

C. Guidelines are consistent with profes-
sional standards. The provisions of
these guidelines relating to validation
of selection procedures are intended to
be consistent with generally accepted
professional standards for evaluating
standardized tests and other selection
procedures, such as those described in
the Standards for Educational and Psy-
chological Tests prepared by a joint
committee of the American Psycho-
logical Association, the American Edu-
cational Research Association, and the
National Council on Measurement in
Education (American Psychological
Association, Washington, D.C., 1974)
(hereinafter ‘‘A.P.A. Standards’’) and

standard textbooks and journals in the
field of personnel selection.

D. Need for documentation of validity.
For any selection procedure which is
part of a selection process which has an
adverse impact and which selection
procedure has an adverse impact, each
user should maintain and have avail-
able such documentation as is de-
scribed in section 15 of this part.

E. Accuracy and standardization. Va-
lidity studies should be carried out
under conditions which assure insofar
as possible the adequacy and accuracy
of the research and the report. Selec-
tion procedures should be administered
and scored under standardized condi-
tions.

F. Caution against selection on basis of
knowledges, skills, or ability learned in
brief orientation period. In general, users
should avoid making employment deci-
sions on the basis of measures of
knowledges, skills, or abilities which
are normally learned in a brief orienta-
tion period, and which have an adverse
impact.

G. Method of use of selection proce-
dures. The evidence of both the validity
and utility of a selection procedure
should support the method the user
chooses for operational use of the pro-
cedure, if that method of use has a
greater adverse impact than another
method of use. Evidence which may be
sufficient to support the use of a selec-
tion procedure on a pass/fail (screen-
ing) basis may be insufficient to sup-
port the use of the same procedure on
a ranking basis under these guidelines.
Thus, if a user decides to use a selec-
tion procedure on a ranking basis, and
that method of use has a greater ad-
verse impact than use on an appro-
priate pass/fail basis (see section 5H of
this section), the user should have suf-
ficient evidence of validity and utility
to support the use on a ranking basis.
See sections 3B, 14B (5) and (6), and 14C
(8) and (9).

H. Cutoff scores. Where cutoff scores
are used, they should normally be set
so as to be reasonable and consistent
with normal expectations of acceptable
proficiency within the work force.
Where applicants are ranked on the
basis of properly validated selection
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procedures and those applicants scor-
ing below a higher cutoff score than ap-
propriate in light of such expectations
have little or no chance of being se-
lected for employment, the higher cut-
off score may be appropriate, but the
degree of adverse impact should be con-
sidered.

I. Use of selection procedures for higher
level jobs. If job progression structures
are so established that employees will
probably, within a reasonable period of
time and in a majority of cases,
progress to a higher level, it may be
considered that the applicants are
being evaluated for a job or jobs at the
higher level. However, where job pro-
gression is not so nearly automatic, or
the time span is such that higher level
jobs or employees’ potential may be ex-
pected to change in significant ways, it
should be considered that applicants
are being evaluated for a job at or near
the entry level. A ‘‘reasonable period of
time’’ will vary for different jobs and
employment situations but will seldom
be more than 5 years. Use of selection
procedures to evaluate applicants for a
higher level job would not be appro-
priate:

(1) If the majority of those remaining
employed do not progress to the higher
level job;

(2) If there is a reason to doubt that
the higher level job will continue to re-
quire essentially similar skills during
the progression period; or

(3) If the selection procedures meas-
ure knowledges, skills, or abilities re-
quired for advancement which would be
expected to develop principally from
the training or experience on the job.

J. Interim use of selection procedures.
Users may continue the use of a selec-
tion procedure which is not at the mo-
ment fully supported by the required
evidence of validity, provided: (1) The
user has available substantial evidence
of validity, and (2) the user has in
progress, when technically feasible, a
study which is designed to produce the
additional evidence required by these
guidelines within a reasonable time. If
such a study is not technically feasible,
see section 6B. If the study does not
demonstrate validity, this provision of
these guidelines for interim use shall
not constitute a defense in any action,

nor shall it relieve the user of any obli-
gations arising under Federal law.

K. Review of validity studies for cur-
rency. Whenever validity has been
shown in accord with these guidelines
for the use of a particular selection
procedure for a job or group of jobs, ad-
ditional studies need not be performed
until such time as the validity study is
subject to review as provided in section
3B of this part. There are no absolutes
in the area of determining the currency
of a validity study. All circumstances
concerning the study, including the
validation strategy used, and changes
in the relevant labor market and the
job should be considered in the deter-
mination of when a validity study is
outdated.

§ 60–3.6 Use of selection procedures
which have not been validated.

A. Use of alternate selection procedures
to eliminate adverse impact. A user may
choose to utilize alternative selection
procedures in order to eliminate ad-
verse impact or as part of an affirma-
tive action program. See section 13 of
this part. Such alternative procedures
should eliminate the adverse impact in
the total selection process, should be
lawful and should be as job related as
possible.

B. Where validity studies cannot or
need not be performed. There are cir-
cumstances in which a user cannot or
need not utilize the validation tech-
niques contemplated by these guide-
lines. In such circumstances, the user
should utilize selection procedures
which are as job related as possible and
which will minimize or eliminate ad-
verse impact, as set forth below.

(1) Where informal or unscored proce-
dures are used. When an informal or
unscored selection procedure which has
an adverse impact is utilized, the user
should eliminate the adverse impact,
or modify the procedure to one which
is a formal, scored or quantified meas-
ure or combination of measures and
then validate the procedure in accord
with these guidelines, or otherwise jus-
tify continued use of the procedure in
accord with Federal law.

(2) Where formal and scored procedures
are used. When a formal and scored se-
lection procedure is used which has an
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adverse impact, the validation tech-
niques contemplated by these guide-
lines usually should be followed if tech-
nically feasible. Where the user cannot
or need not follow the validation tech-
niques anticipated by these guidelines,
the user should either modify the pro-
cedure to eliminate adverse impact or
otherwise justify continued use of the
procedure in accord with Federal law.

§ 60–3.7 Use of other validity studies.

A. Validity studies not conducted by the
user. Users may, under certain cir-
cumstances, support the use of selec-
tion procedures by validity studies con-
ducted by other users or conducted by
test publishers or distributors and de-
scribed in test manuals. While publish-
ers of selection procedures have a pro-
fessional obligation to provide evidence
of validity which meets generally ac-
cepted professional standards (see sec-
tion 5C of this part), users are cau-
tioned that they are responsible for
compliance with these guidelines. Ac-
cordingly, users seeking to obtain se-
lection procedures from publishers and
distributors should be careful to deter-
mine that, in the event the user be-
comes subject to the validity require-
ments of these guidelines, the nec-
essary information to support validity
has been determined and will be made
available to the user.

B. Use of criterion-related validity evi-
dence from other sources. Criterion-re-
lated validity studies conducted by one
test user, or described in test manuals
and the professional literature, will be
considered acceptable for use by an-
other user when the following require-
ments are met:

(1) Validity evidence. Evidence from
the available studies meeting the
standards of section 14B of this part
clearly demonstrates that the selection
procedure is valid;

(2) Job similarity. The incumbents in
the user’s job and the incumbents in
the job or group of jobs on which the
validity study was conducted perform
substantially the same major work be-
haviors, as shown by appropriate job
analyses both on the job or group of
jobs on which the validity study was
performed and on the job for which the
selection procedure is to be used; and

(3) Fairness evidence. The studies in-
clude a study of test fairness for each
race, sex, and ethnic group which con-
stitutes a significant factor in the bor-
rowing user’s relevant labor market for
the job or jobs in question. If the stud-
ies under consideration satisfy para-
graphs (1) and (2) of this section but do
not contain an investigation of test
fairness, and it is not technically fea-
sible for the borrowing user to conduct
an internal study of test fairness, the
borrowing user may utilize the study
until studies conducted elsewhere
meeting the requirements of these
guidelines show test unfairness, or
until such time as it becomes tech-
nically feasible to conduct an internal
study of test fairness and the results of
that study can be acted upon. Users ob-
taining selection procedures from pub-
lishers should consider, as one factor in
the decision to purchase a particular
selection procedure, the availability of
evidence concerning test fairness.

C. Validity evidence from multiunit
study. if validity evidence from a study
covering more than one unit within an
organization statisfies the require-
ments of section 14B of this part, evi-
dence of validity specific to each unit
will not be required unless there are
variables which are likely to affect va-
lidity significantly.

D. Other significant variables. If there
are variables in the other studies which
are likely to affect validity signifi-
cantly, the user may not rely upon
such studies, but will be expected ei-
ther to conduct an internal validity
study or to comply with section 6 of
this part.

§ 60–3.8 Cooperative studies.
A. Encouragement of cooperative stud-

ies. The agencies issuing these guide-
lines encourage employers, labor orga-
nizations, and employment agencies to
cooperate in research, development,
search for lawful alternatives, and va-
lidity studies in order to achieve proce-
dures which are consistent with these
guidelines.

B. Standards for use of cooperative
studies. If validity evidence from a co-
operative study satisfies the require-
ments of section 14 of this part, evi-
dence of validity specific to each user
will not be required unless there are
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variables in the user’s situation which
are likely to affect validity signifi-
cantly.

§ 60–3.9 No assumption of validity.
A. Unacceptable substitutes for evidence

of validity. Under no circumstances will
the general reputation of a test or
other selection procedures, its author
or its publisher, or casual reports of
it’s validity be accepted in lieu of evi-
dence of validity. Specifically ruled out
are: assumptions of validity based on a
procedure’s name or descriptive labels;
all forms of promotional literature;
data bearing on the frequency of a pro-
cedure’s usage; testimonial statements
and credentials of sellers, users, or con-
sultants; and other nonempirical or an-
ecdotal accounts of selection practices
or selection outcomes.

B. Encouragement of professional su-
pervision. Professional supervision of
selection activities is encouraged but
is not a substitute for documented evi-
dence of validity. The enforcement
agencies will take into account the
fact that a thorough job analysis was
conducted and that careful develop-
ment and use of a selection procedure
in accordance with professional stand-
ards enhance the probability that the
selection procedure is valid for the job.

§ 60–3.10 Employment agencies and
employment services.

A. Where selection procedures are de-
vised by agency. An employment agen-
cy, including private employment
agencies and State employment agen-
cies, which agrees to a request by an
employer or labor organization to de-
vise and utilize a selection procedure
should follow the standards in these
guidelines for determining adverse im-
pact. If adverse impact exists the agen-
cy should comply with these guide-
lines. An employment agency is not re-
lieved of its obligation herein because
the user did not request such valida-
tion or has requested the use of some
lesser standard of validation than is
provided in these guidelines. The use of
an employment agency does not relieve
an employer or labor organization or
other user of its responsibilities under
Federal law to provide equal employ-
ment opportunity or its obligations as
a user under these guidelines.

B. Where selection procedures are de-
vised elsewhere. Where an employment
agency or service is requested to ad-
minister a selection procedure which
has been devised elsewhere and to
make referrals pursuant to the results,
the employment agency or service
should maintain and have available
evidence of the impact of the selection
and referral procedures which it admin-
isters. If adverse impact results the
agency or service should comply with
these guidelines. If the agency or serv-
ice seeks to comply with these guide-
lines by reliance upon validity studies
or other data in the possession of the
employer, it should obtain and have
available such information.

§ 60–3.11 Disparate treatment.
The principles of disparate or un-

equal treatment must be distinguished
from the concepts of validation. A se-
lection procedure—even though vali-
dated against job performance in ac-
cordance with these guidelines—cannot
be imposed upon members of a race,
sex, or ethnic group where other em-
ployees, applicants, or members have
not been subjected to that standard.
Disparate treatment occurs where
members of a race, sex, or ethnic group
have been denied the same employ-
ment, promotion, membership, or other
employment opportunities as have
been available to other employees or
applicants. Those employees or appli-
cants who have been denied equal
treatment, because of prior discrimina-
tory practices or policies, must at least
be afforded the same opportunities as
had existed for other employees or ap-
plicants during the period of discrimi-
nation. Thus, the persons who were in
the class of persons discriminated
against during the period the user fol-
lowed the discriminatory practices
should be allowed the opportunity to
qualify under less stringent selection
procedures previously followed, unless
the user demonstrates that the in-
creased standards are required by busi-
ness necessity. This section does not
prohibit a user who has not previously
followed merit standards from adopting
merit standards which are in compli-
ance with these guidelines; nor does it
preclude a user who has previously
used invalid or unvalidated selection
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procedures from developing and using
procedures which are in accord with
these guidelines.

§ 60–3.12 Retesting of applicants.
Users should provide a reasonable op-

portunity for retesting and reconsider-
ation. Where examinations are admin-
istered periodically with public notice,
such reasonable opportunity exists, un-
less persons who have previously been
tested are precluded from retesting.
The user may however take reasonable
steps to preserve the security of its
procedures.

§ 60–3.13 Affirmative action.
A. Affirmative action obligations. The

use of selection procedures which have
been validated pursuant to these guide-
lines does not relieve users of any obli-
gations they may have to undertake af-
firmative action to assure equal em-
ployment opportunity. Nothing in
these guidelines is intended to preclude
the use of lawful selection procedures
which assist in remedying the effects of
prior discriminatory practices, or the
achievement of affirmative action ob-
jectives.

B. Encouragement of voluntary affirma-
tive action programs. These guidelines
are also intended to encourage the
adoption and implementation of vol-
untary affirmative action programs by
users who have no obligation under
Federal law to adopt them; but are not
intended to impose any new obligations
in that regard. The agencies issuing
and endorsing these guidelines endorse
for all private employers and reaffirm
for all governmental employers the
Equal Employment Opportunity Co-
ordinating Council’s ‘‘Policy State-
ment on Affirmative Action Programs
for State and Local Government Agen-
cies’’ (41 FR 38814, September 13, 1976).
That policy statement is attached
hereto as appendix, section 17.

TECHNICAL STANDARDS

§ 60–3.14 Technical standards for va-
lidity studies.

The following minimum standards, as
applicable, should be met in conduct-
ing a validity study. Nothing in these
guidelines is intended to preclude the
development and use of other profes-

sionally acceptable techniques with re-
spect to validation of selection proce-
dures. Where it is not technically fea-
sible for a user to conduct a validity
study, the user has the obligation oth-
erwise to comply with these guidelines.
See sections 6 and 7 of this part.

A. Validity studies should be based on
review of information about the job. Any
validity study should be based upon a
review of information about the job for
which the selection procedure is to be
used. The review should include a job
analysis except as provided in section
14B(3) of this section with respect to
criterion-related validity. Any method
of job analysis may be used if it pro-
vides the information required for the
specific validation strategy used.

B. Technical standards for criterion-re-
lated validity studies—(1) Technical fea-
sibility. Users choosing to validate a se-
lection procedure by a criterion-related
validity strategy should determine
whether it is technically feasible (as
defined in section 16) to conduct such a
study in the particular employment
context. The determination of the
number of persons necessary to permit
the conduct of a meaningful criterion-
related study should be made by the
user on the basis of all relevant infor-
mation concerning the selection proce-
dure, the potential sample and the em-
ployment situation. Where appropriate,
jobs with substantially the same major
work behaviors may be grouped to-
gether for validity studies, in order to
obtain an adequate sample. These
guidelines do not require a user to hire
or promote persons for the purpose of
making it possible to conduct a cri-
terion-related study.

(2) Analysis of the job. There should be
a review of job information to deter-
mine measures of work behavior(s) or
performance that are relevant to the
job or group of jobs in question. These
measures or criteria are relevant to the
extent that they represent critical or
important job duties, work behaviors
or work outcomes as developed from
the review of job information. The pos-
sibility of bias should be considered
both in selection of the criterion meas-
ures and their application. In view of
the possibility of bias in subjective
evaluations, supervisory rating tech-
niques and instructions to raters
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should be carefully developed. All cri-
terion measures and the methods for
gathering data need to be examined for
freedom from factors which would un-
fairly alter scores of members of any
group. The relevance of criteria and
their freedom from bias are of particu-
lar concern when there are significant
differences in measures of job perform-
ance for different groups.

(3) Criterion measures. Proper safe-
guards should be taken to insure that
scores on selection procedures do not
enter into any judgments of employee
adequacy that are to be used as cri-
terion measures. Whatever criteria are
used should represent important or
critical work behavior(s) or work out-
comes. Certain criteria may be used
without a full job analysis if the user
can show the importance of the criteria
to the particular employment context.
These criteria include but are not lim-
ited to production rate, error rate, tar-
diness, absenteeism, and length of serv-
ice. A standardized rating of overall
work performance may be used where a
study of the job shows that it is an ap-
propriate criterion. Where performance
in training is used as a criterion, suc-
cess in training should be properly
measured and the relevance of the
training should be shown either
through a comparsion of the content of
the training program with the critical
or important work behavior(s) of the
job(s), or through a demonstration of
the relationship between measures of
performance in training and measures
of job performance. Measures of rel-
ative success in training include but
are not limited to instructor evalua-
tions, performance samples, or tests.
Criterion measures consisting of paper
and pencil tests will be closely re-
viewed for job relevance.

(4) Representativeness of the sample.
Whether the study is predictive or con-
current, the sample subjects should in-
sofar as feasible be representative of
the candidates normally available in
the relevant labor market for the job
or group of jobs in question, and should
insofar as feasible include the races,
sexes, and ethnic groups normally
available in the relevant job market.
In determining the representativeness
of the sample in a concurrent validity
study, the user should take into ac-

count the extent to which the specific
knowledges or skills which are the pri-
mary focus of the test are those which
employees learn on the job.

Where samples are combined or com-
pared, attention should be given to see
that such samples are comparable in
terms of the actual job they perform,
the length of time on the job where
time on the job is likely to affect per-
formance, and other relevant factors
likely to affect validity differences; or
that these factors are included in the
design of the study and their effects
identified.

(5) Statistical relationships. The degree
of relationship between selection pro-
cedure scores and criterion measures
should be examined and computed,
using professionally acceptable statis-
tical procedures. Generally, a selection
procedure is considered related to the
criterion, for the purposes of these
guidelines, when the relationship be-
tween performance on the procedure
and performance on the criterion meas-
ure is statistically significant at the
0.05 level of significance, which means
that it is sufficiently high as to have a
probability of no more than one (1) in
twenty (20) to have occurred by chance.
Absence of a statistically significant
relationship between a selection proce-
dure and job performance should not
necessarily discourage other investiga-
tions of the validity of that selection
procedure.

(6) Operational use of selection proce-
dures. Users should evaluate each selec-
tion procedure to assure that it is ap-
propriate for operational use, including
establishment of cutoff scores or rank
ordering. Generally, if other factors
reman the same, the greater the mag-
nitude of the relationship (e.g., correla-
tion coefficent) between performance
on a selection procedure and one or
more criteria of performance on the
job, and the greater the importance
and number of aspects of job perform-
ance covered by the criteria, the more
likely it is that the procedure will be
appropriate for use. Reliance upon a se-
lection procedure which is signifi-
cantly related to a criterion measure,
but which is based upon a study involv-
ing a large number of subjects and has
a low correlation coefficient will be
subject to close review if it has a large
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adverse impact. Sole reliance upon a
single selection instrument which is re-
lated to only one of many job duties or
aspects of job performance will also be
subject to close review. The appro-
priateness of a selection procedure is
best evaluated in each particular situa-
tion and there are no minimum cor-
relation coefficients applicable to all
employment situations. In determining
whether a selection procedure is appro-
priate for operational use the following
considerations should also be taken
into account: The degree of adverse im-
pact of the procedure, the availability
of other selection procedures of greater
or substantially equal validity.

(7) Overstatement of validity findings.
Users should avoid reliance upon tech-
niques which tend to overestimate va-
lidity findings as a result of capitaliza-
tion on chance unless an appropriate
safeguard is taken. Reliance upon a few
selection procedures or criteria of suc-
cessful job performance when many se-
lection procedures or criteria of per-
formance have been studied, or the use
of optimal statistical weights for selec-
tion procedures computed in one sam-
ple, are techniques which tend to in-
flate validity estimates as a result of
chance. Use of a large sample is one
safeguard: cross-validation is another.

(8) Fairness. This section generally
calls for studies of unfairness where
technically feasible. The concept of
fairness or unfairness of selection pro-
cedures is a developing concept. In ad-
dition, fairness studies generally re-
quire substantial numbers of employ-
ees in the job or group of jobs being
studied. For these reasons, the Federal
enforcement agencies recognize that
the obligation to conduct studies of
fairness imposed by the guidelines gen-
erally will be upon users or groups of
users with a large number of persons in
a job class, or test developers; and that
small users utilizing their own selec-
tion procedures will generally not be
obligated to conduct such studies be-
cause it will be technically infeasible
for them to do so.

(a) Unfairness defined. When members
of one race, sex, or ethnic group char-
acteristically obtain lower scores on a
selection procedure than members of
another group, and the differences in
scores are not reflected in differences

in a measure of job performance, use of
the selection procedure may unfairly
deny opportunities to members of the
group that obtains the lower scores.

(b) Investigation of fairness. Where a
selection procedure results in an ad-
verse impact on a race, sex, or ethnic
group identified in accordance with the
classifications set forth in section 4 of
this part and that group is a signifi-
cant factor in the relevant labor mar-
ket, the user generally should inves-
tigate the possible existence of unfair-
ness for that group if it is technically
feasible to do so. The greater the sever-
ity of the adverse impact on a group,
the greater the need to investigate the
possible existence of unfairness. Where
the weight of evidence from other stud-
ies shows that the selection procedure
predicts fairly for the group in ques-
tion and for the same or similar jobs,
such evidence may be relied on in con-
nection with the selection procedure at
issue.

(c) General considerations in fairness
investigations. Users conducting a study
of fairness should review the A.P.A.
Standards regarding investigation of
possible bias in testing. An investiga-
tion of fairness of a selection procedure
depends on both evidence of validity
and the manner in which the selection
procedure is to be used in a particular
employment context. Fairness of a se-
lection procedure cannot necessarily be
specified in advance without inves-
tigating these factors. Investigation of
fairness of a selection procedure in
samples where the range of scores on
selection procedures or criterion meas-
ures is severely restricted for any sub-
group sample (as compared to other
subgroup samples) may produce mis-
leading evidence of unfairness. That
factor should accordingly be taken into
account in conducting such studies and
before reliance is placed on the results.

(d) When unfairness is shown. If un-
fairness is demonstrated through a
showing that members of a particular
group perform better or poorer on the
job than their scores on the selection
procedure would indicate through com-
parison with how members of other
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groups perform, the user may either re-
vise or replace the selection instru-
ment in accordance with these guide-
lines, or may continue to use the selec-
tion instrument operationally with ap-
propriate revisions in its use to assure
compatibility between the probability
of successful job performance and the
probability of being selected.

(e) Technical feasibility of fairness
studies. In addition to the general con-
ditions needed for technical feasibility
for the conduct of a criterion-related
study (see section 16, below) an inves-
tigation of fairness requires the follow-
ing:

(1) An adequate sample of persons in
each group available for the study to
achieve findings of statistical signifi-
cance. Guidelines do not require a user
to hire or promote persons on the basis
of group classifications for the purpose
of making it possible to conduct a
study of fairness; but the user has the
obligation otherwise to comply with
these guidelines.

(2) The samples for each group should
be comparable in terms of the actual
job they perform, length of time on the
job where time on the job is likely to
affect performance, and other relevant
factors likely to affect validity dif-
ferences; or such factors should be in-
cluded in the design of the study and
their effects identified.

(f) Continued use of selection proce-
dures when fairness studies not feasible.
If a study of fairness should otherwise
be performed, but is not technically
feasible, a selection procedure may be
used which has otherwise met the va-
lidity standards of these guidelines, un-
less the technical infeasibility resulted
from discriminatory employment prac-
tices which are demonstrated by facts
other than past failure to conform with
requirements for validation of selec-
tion procedures. However, when it be-
comes technically feasible for the user
to perform a study of fairness and such
a study is otherwise called for, the user
should conduct the study of fairness.

C. Technical standards for content va-
lidity studies—(1) Appropriateness of con-
tent validity studies. Users choosing to
validate a selection procedure by a
content validity strategy should deter-
mine whether it is appropriate to con-
duct such a study in the particular em-

ployment context. A selection proce-
dure can be supported by a content va-
lidity strategy to the extent that it is
a representative sample of the content
of the job. Selection procedures which
purport to measure knowledges, skills,
or abilities may in certain cir-
cumstances be justified by content va-
lidity, although they may not be rep-
resentative samples, if the knowledge,
skill, or ability measured by the selec-
tion procedure can be operationally de-
fined as provided in paragraph 14C(4) of
this section, and if that knowledge,
skill, or ability is a necessary pre-
requisite to successful job perform-
ance.

A selection procedure based upon infer-
ences about mental processes cannot be
supported solely or primarily on the
basis of content validity. Thus, a con-
tent strategy is not appropriate for
demonstrating the validity of selection
procedures which purport to measure
traits or constructs, such as intel-
ligence, aptitude, personality, com-
monsense, judgment, leadership, and
spatial ability. Content validity is also
not an appropriate strategy when the
selection procedure involves knowl-
edges, skills, or abilities which an em-
ployee will be expected to learn on the
job.

(2) Job analysis for content validity.
There should be a job analysis which
includes an analysis of the important
work behavior(s) required for success-
ful performance and their relative im-
portance and, if the behavior results in
work product(s), an analysis of the
work product(s). Any job analysis
should focus on the work behavior(s)
and the tasks associated with them. If
work behavior(s) are not observable,
the job analysis should identify and
analyze those aspects of the behavior(s)
that can be observed and the observed
work products. The work behavior(s)
selected for measurement should be
critical work behavior(s) and/or impor-
tant work behavior(s) constituting
most of the job.

(3) Development of selection procedures.
A selection procedure designed to
measure the work behavior may be de-
veloped specifically from the job and
job analysis in question, or may have
been previously developed by the user,
or by other users or by a test publisher.
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(4) Standards for demonstrating content
validity. To demonstrate the content
validity of a selection procedure, a user
should show that the behavior(s) dem-
onstrated in the selection procedure
are a representative sample of the be-
havior(s) of the job in question or that
the selection procedure provides a rep-
resentative sample of the work product
of the job. In the case of a selection
procedure measuring a knowledge,
skill, or ability, the knowledge, skill,
or ability being measured should be
operationally defined. In the case of a
selection procedure measuring a
knowledge, the knowledge being meas-
ured should be operationally defined as
that body of learned information which
is used in and is a necessary pre-
requisite for observable aspects of work
behavior of the job. In the case of skills
or abilities, the skill or ability being
measured should be operationally de-
fined in terms of observable aspects of
work behavior of the job. For any se-
lection procedure measuring a knowl-
edge, skill, or ability the user should
show that (a) the selection procedure
measures and is a representative sam-
ple of that knowledge, skill, or ability;
and (b) that knowledge, skill, or ability
is used in and is a necessary pre-
requisite to performance of critical or
important work behavior(s). In addi-
tion, to be content valid, a selection
procedure measuring a skill or ability
should either closely approximate an
observable work behavior, or its prod-
uct should closely approximate an ob-
servable work product. If a test
purports to sample a work behavior or
to provide a sample of a work product,
the manner and setting of the selection
procedure and its level and complexity
should closely approximate the work
situation. The closer the content and
the context of the selection procedure
are to work samples or work behaviors,
the stronger is the basis for showing
content validity. As the content of the
selection procedure less resembles a
work behavior, or the setting and man-
ner of the administration of the selec-
tion procedure less resemble the work
situation, or the result less resembles a
work product, the less likely the selec-
tion procedure is to be content valid,
and the greater the need for other evi-
dence of validity.

(5) Reliability. The reliability of selec-
tion procedures justified on the basis of
content validity should be a matter of
concern to the user. Whenever it is fea-
sible, appropriate statistical estimates
should be made of the reliability of the
selection procedure.

(6) Prior training or experience. A re-
quirement for or evaluation of specific
prior training or experience based on
content validity, including a specifica-
tion of level or amount of training or
experience, should be justified on the
basis of the relationship between the
content of the training or experience
and the content of the job for which
the training or experience is to be re-
quired or evaluated. The critical con-
sideration is the resemblance between
the specific behaviors, products, knowl-
edges, skills, or abilities in the experi-
ence or training and the specific behav-
iors, products, knowledges, skills, or
abilities required on the job, whether
or not there is close resemblance be-
tween the experience or training as a
whole and the job as a whole.

(7) Content validity of training success.
Where a measure of success in a train-
ing program is used as a selection pro-
cedure and the content of a training
program is justified on the basis of con-
tent validity, the use should be justi-
fied on the relationship between the
content of the training program and
the content of the job.

(8) Operational use. A selection proce-
dure which is supported on the basis of
content validity may be used for a job
if it represents a critical work behavior
(i.e., a behavior which is necessary for
performance of the job) or work behav-
iors which constitute most of the im-
portant parts of the job.

(9) Ranking based on content validity
studies. If a user can show, by a job
analysis or otherwise, that a higher
score on a content valid selection pro-
cedure is likely to result in better job
performance, the results may be used
to rank persons who score above mini-
mum levels. Where a selection proce-
dure supported solely or primarily by
content validity is used to rank job
candidates, the selection procedure
should measure those aspects of per-
formance which differentiate among
levels of job performance.
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D. Technical standards for construct
validity studies—(1) Appropriateness of
construct validity studies. Construct va-
lidity is a more complex strategy than
either criterion-related or content va-
lidity. Construct validation is a rel-
atively new and developing procedure
in the employment field, and there is
at present a lack of substantial lit-
erature extending the concept to em-
ployment practices. The user should be
aware that the effort to obtain suffi-
cient empirical support for construct
validity is both an extensive and ardu-
ous effort involving a series of research
studies, which include criterion related
validity studies and which may include
content validity studies. Users choos-
ing to justify use of a selection proce-
dure by this strategy should therefore
take particular care to assure that the
validity study meets the standards set
forth below.

(2) Job analysis for construct validity
studies. There should be a job analysis.
This job analysis should show the work
behavior(s) required for successful per-
formance of the job, or the groups of
jobs being studied, the critical or im-
portant work behavior(s) in the job or
group of jobs being studied, and an
identification of the construct(s) be-
lieved to underlie successful perform-
ance of these critical or important
work behaviors in the job or jobs in
question. Each construct should be
named and defined, so as to distinguish
it from other constructs. If a group of
jobs is being studied the jobs should
have in common one or more critical
or important work behav- iors at a
comparable level of complexity.

(3) Relationship to the job. A selection
procedure should then be identified or
developed which measures the con-
struct identified in accord with sub-
paragraph (2) of this section. The user
should show by empirical evidence that
the selection procedure is validly relat-
ed to the construct and that the con-
struct is validly related to the perform-
ance of critical or important work be-
havior(s). The relationship between the
construct as measured by the selection
procedure and the related work behav-
ior(s) should be supported by empirical
evidence from one or more criterion-re-
lated studies involving the job or jobs

in question which satisfy the provi-
sions of paragraph 14B of this section.

(4) Use of construct validity study with-
out new criterion-related evidence—(a)
Standards for use. Until such time as
professional literature provides more
guidance on the use of construct valid-
ity in employment situations, the Fed-
eral agencies will accept a claim of
construct validity without a criterion-
related study which satisfies paragraph
14B of this section only when the selec-
tion procedure has been used elsewhere
in a situation in which a criterion-re-
lated study has been conducted and the
use of a criterion-related validity study
in this context meets the standards for
transportability of criterion-related
validity studies as set forth above in
section 7. However, if a study pertains
to a number of jobs having common
critical or important work behaviors at
a comparable level of complexity, and
the evidence satisfies subparagraphs
14B (2) and (3) of this section for those
jobs with criterion-related validity evi-
dence for those jobs, the selection pro-
cedure may be used for all the jobs to
which the study pertains. If construct
validity is to be generalized to other
jobs or groups of jobs not in the group
studied, the Federal enforcement agen-
cies will expect at a minimum addi-
tional empirical research evidence
meeting the standards of subpara-
graphs section 14B (2) and (3) of this
section for the additional jobs or
groups of jobs.

(b) Determination of common work be-
haviors. In determining whether two or
more jobs have one or more work be-
havior(s) in common, the user should
compare the observed work behavior(s)
in each of the jobs and should compare
the observed work product(s) in each of
the jobs. If neither the observed work
behavior(s) in each of the jobs nor the
observed work product(s) in each of the
jobs are the same, the Federal enforce-
ment agencies will presume that the
work behavior(s) in each job are dif-
ferent. If the work behaviors are not
observable, then evidence of similarity
of work products and any other rel-
evant research evidence will be consid-
ered in determining whether the work
behavior(s) in the two jobs are the
same.
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DOCUMENTATION OF IMPACT AND
VALIDITY EVIDENCE

§ 60–3.15 Documentation of impact and
validity evidence.

A. Required information. Users of se-
lection procedures other than those
users complying with section 15A(1) of
this section should maintain and have
available for each job information on
adverse impact of the selection process
for that job and, where it is determined
a selection process has an adverse im-
pact, evidence of validity as set forth
below.

(1) Simplified recordkeeping for users
with less than 100 employees. In order to
minimize recordkeeping burdens on
employers who employ one hundred
(100) or fewer employees, and other
users not required to file EEO–1, et
seq., reports, such users may satisfy
the requirements of this section 15 if
they maintain and have available rec-
ords showing, for each year:

(a) The number of persons hired, pro-
moted, and terminated for each job, by
sex, and where appropriate by race and
national origin;

(b) The number of applicants for hire
and promotion by sex and where appro-
priate by race and national origin; and

(c) The selection procedures utilized
(either standardized or not standard-
ized).

These records should be maintained for
each race or national origin group (see
section 4 of this part) constituting
more than two percent (2%) of the
labor force in the relevant labor area.
However, it is not necessary to main-
tain records by race and/or national or-
igin (see section 4 of this part) if one
race or national origin group in the rel-
evant labor area constitutes more than
ninety-eight percent (98%) of the labor
force in the area. If the user has reason
to believe that a selection procedure
has an adverse impact, the user should
maintain any available evidence of va-
lidity for that procedure (see sections
7A and 8).

(2) Information on impact—(a) Collec-
tion of information on impact. Users of
selection procedures other than those
complying with section 15A(1) of this
part should maintain and have avail-
able for each job records or other infor-
mation showing whether the total se-

lection process for that job has an ad-
verse impact on any of the groups for
which records are called for by section
4B of this part. Adverse impact deter-
minations should be made at least an-
nually for each such group which con-
stitutes at least 2 percent of the labor
force in the relevant labor area or 2
percent of the applicable workforce.
Where a total selection process for a
job has an adverse impact, the user
should maintain and have available
records or other information showing
which components have an adverse im-
pact. Where the total selection process
for a job does not have an adverse im-
pact, information need not be main-
tained for individual components ex-
cept in circumstances set forth in sub-
section 15A(2)(b) of this section. If the
determination of adverse impact is
made using a procedure other than the
‘‘four-fifths rule,’’ as defined in the
first sentence of section 4D of this part,
a justification, consistent with section
4D of this part, for the procedure used
to determine adverse impact should be
available.

(b) When adverse impact has been elimi-
nated in the total selection process.
Whenever the total selection process
for a particular job has had an adverse
impact, as defined in section 4 of this
part, in any year, but no longer has an
adverse impact, the user should main-
tain and have available the informa-
tion on individual components of the
selection process required in the pre-
ceding paragraph for the period in
which there was adverse impact. In ad-
dition, the user should continue to col-
lect such information for at least two
(2) years after the adverse impact has
been eliminated.

(c) When data insufficient to determine
impact. Where there has been an insuffi-
cient number of selections to deter-
mine whether there is an adverse im-
pact of the total selection process for a
particular job, the user should con-
tinue to collect, maintain and have
available the information on individual
components of the selection process re-
quired in paragraph 15(A)(2)(a) of this
part until the information is sufficient
to determine that the overall selection
process does not have an adverse im-
pact as defined in section 4 of this part,
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or until the job has changed substan-
tially.

(3) Documentation of validity evi-
dence—(a) Types of evidence. Where a
total selection process has an adverse
impact (see section 4 of this part) the
user should maintain and have avail-
able for each component of that proc-
ess which has an adverse impact, one
or more of the following types of docu-
mentation evidence:

(i) Documentation evidence showing
criterion-related validity of the selec-
tion procedure (see section 15B, of this
section).

(ii) Documentation evidence showing
content validity of the selection proce-
dure (see section 15C, of this section).

(iii) Documentation evidence show-
ing construct validity of the selection
procedure (see section 15D, of this sec-
tion).

(iv) Documentation evidence from
other studies showing validity of the
selection procedure in the user’s facil-
ity (see section 15E, of this section).

(v) Documentation evidence showing
why a validity study cannot or need
not be performed and why continued
use of the procedure is consistent with
Federal law.

(b) Form of report. This evidence
should be compiled in a reasonably
complete and organized manner to per-
mit direct evaluation of the validity of
the selection procedure. Previously
written employer or consultant reports
of validity, or reports describing valid-
ity studies completed before the issu-
ance of these guidelines are acceptable
if they are complete in regard to the
documentation requirements contained
in this section, or if they satisfied re-
quirements of guidelines which were in
effect when the validity study was
completed. If they are not complete,
the required additional documentation
should be appended. If necessary infor-
mation is not available the report of
the validity study may still be used as
documentation, but its adequacy will
be evaluated in terms of compliance
with the requirements of these guide-
lines.

(c) Completeness. In the event that
evidence of validity is reviewed by an
enforcement agency, the validation re-
ports completed after the effective date
of these guidelines are expected to con-

tain the information set forth below.
Evidence denoted by use of the word
‘‘(Essential)’’ is considered critical. If
information denoted essential is not in-
cluded, the report will be considered
incomplete unless the user affirma-
tively demonstrates either its unavail-
ability due to circumstances beyond
the user’s control or special cir-
cumstances of the user’s study which
make the information irrelevant. Evi-
dence not so denoted is desirable but
its absence will not be a basis for con-
sidering a report incomplete. The user
should maintain and have available the
information called for under the head-
ing ‘‘Source Data’’ in sections 15B(11)
and 15D(11). While it is a necessary part
of the study, it need not be submitted
with the report. All statistical results
should be organized and presented in
tabular or graphic form to the extent
feasible.

B. Criterion-related validity studies. Re-
ports of criterion-related validity for a
selection procedure should include the
following information:

(1) User(s), location(s), and date(s) of
study. Dates and location(s) of the job
analysis or review of job information,
the date(s) and location(s) of the ad-
ministration of the selection proce-
dures and collection of criterion data,
and the time between collection of
data on selection procedures and cri-
terion measures should be provided
(Essential). If the study was conducted
at several locations, the address of
each location, including city and State,
should be shown.

(2) Problem and setting. An explicit
definition of the purpose(s) of the study
and the circumstances in which the
study was conducted should be pro-
vided. A description of existing selec-
tion procedures and cutoff scores, if
any, should be provided.

(3) Job analysis or review of job infor-
mation. A description of the procedure
used to analyze the job or group of
jobs, or to review the job information
should be provided (Essential). Where a
review of job information results in
criteria which may be used without a
full job analysis (see section 14B(3)),
the basis for the selection of these cri-
teria should be reported (Essential).

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00134 Fmt 8010 Sfmt 8010 E:\CFR\174156.034 174156



135

Office of Federal Contract Compliance Programs § 60–3.15

Where a job analysis is required a com-
plete description of the work behav-
ior(s) or work outcome(s), and meas-
ures of their criticality or importance
should be provided (Essential). The re-
port should describe the basis on which
the behavior(s) or outcome(s) were de-
termined to be critical or important,
such as the proportion of time spent on
the respective behaviors, their level of
difficulty, their frequency of perform-
ance, the consequences of error, or
other appropriate factors (Essential).
Where two or more jobs are grouped for
a validity study, the information called
for in this subsection should be pro-
vided for each of the jobs, and the jus-
tification for the grouping (see section
14B(1)) should be provided (essential).

(4) Job titles and codes. It is desirable
to provide the user’s job title(s) for the
job(s) in question and the correspond-
ing job title(s) and code(s) from U.S.
Employment Service’s Dictionary of
Occupational Titles.

(5) Criterion measures. The bases for
the selection of the criterion measures
should be provided, together with ref-
erences to the evidence considered in
making the selection of criterion meas-
ures (essential). A full description of
all criteria on which data were col-
lected and means by which they were
observed, recorded, evaluated, and
quantified, should be provided (essen-
tial). If rating techniques are used as
criterion measures, the appraisal
form(s) and instructions to the rater(s)
should be included as part of the vali-
dation evidence, or should be explicitly
described and available (essential). All
steps taken to insure that criterion
measures are free from factors which
would unfairly alter the scores of mem-
bers of any group should be described
(essential).

(6) Sample description. A description of
how the research sample was identified
and selected should be included (essen-
tial). The race, sex, and ethnic com-
position of the sample, including those
groups set forth in section 4A of this
part, should be described (essential).
This description should include the size
of each subgroup (essential). A descrip-
tion of how the research sample com-
pares with the relevant labor market
or work force, the method by which the
relevant labor market or work force

was defined, and a discussion of the
likely effects on validity of differences
between the sample and the relevant
labor market or work force, are also
desirable. Descriptions of educational
levels, length of service, and age are
also desirable.

(7) Description of selection procedures.
Any measure, combination of meas-
ures, or procedure studied should be
completely and explicitly described or
attached (essential). If commercially
available selection procedures are stud-
ied, they should be described by title,
form, and publisher (essential). Reports
of reliability estimates and how they
were established are desirable.

(8) Techniques and results. Methods
used in analyzing data should be de-
scribed (essential). Measures of central
tendency (e.g., means) and measures of
dispersion (e.g., standard deviations
and ranges) for all selection procedures
and all criteria should be reported for
each race, sex, and ethnic group which
constitutes a significant factor in the
relevant labor market (essential). The
magnitude and direction of all rela-
tionships between selection procedures
and criterion measures investigated
should be reported for each relevant
race, sex, and ethnic group and for the
total group (essential). Where groups
are too small to obtain reliable evi-
dence of the magnitude of the relation-
ship, need not be reported separately.
Statements regarding the statistical
significance of results should be made
(essential). Any statistical adjust-
ments, such as for less then perfect re-
liability or for restriction of score
range in the selection procedure or cri-
terion should be described and ex-
plained; and uncorrected correlation
coefficients should also be shown (es-
sential). Where the statistical tech-
nique categorizes continuous data,
such as biserial correlation and the phi
coefficient, the categories and the
bases on which they were determined
should be described and explained (es-
sential). Studies of test fairness should
be included where called for by the re-
quirements of section 14B(8) (essen-
tial). These studies should include the
rationale by which a selection proce-
dure was determined to be fair to the
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group(s) in question. Where test fair-
ness or unfairness has been dem-
onstrated on the basis of other studies,
a bibliography of the relevant studies
should be included (essential). If the
bibliography includes unpublished
studies, copies of these studies, or ade-
quate abstracts or summaries, should
be attached (essential). Where revi-
sions have been made in a selection
procedure to assure compatability be-
tween successful job performance and
the probability of being selected, the
studies underlying such revisions
should be included (essential). All sta-
tistical results should be organized and
presented by relevant race, sex, and
ethnic group (essential).

(9) Alternative procedures investigated.
The selection procedures investigated
and available evidence of their impact
should be identified (essential). The
scope, method, and findings of the in-
vestigation, and the conclusions
reached in light of the findings, should
be fully described (essential).

(10) Uses and applications. The meth-
ods considered for use of the selection
procedure (e.g., as a screening device
with a cutoff score, for grouping or
ranking, or combined with other proce-
dures in a battery) and available evi-
dence of their impact should be de-
scribed (essential). This description
should include the rationale for choos-
ing the method for operational use, and
the evidence of the validity and utility
of the procedure as it is to be used (es-
sential). The purpose for which the pro-
cedure is to be used (e.g., hiring, trans-
fer, promotion) should be described (es-
sential). If weights are assigned to dif-
ferent parts of the selection procedure,
these weights and the validity of the
weighted composite should be reported
(essential). If the selection procedure is
used with a cutoff score, the user
should describe the way in which nor-
mal expectations of proficiency within
the work force were determined and
the way in which the cutoff score was
determined (essential).

(11) Source data. Each user should
maintain records showing all pertinent
information about individual sample
members and raters where they are
used, in studies involving the valida-
tion of selection procedures. These rec-
ords should be made available upon re-

quest of a compliance agency. In the
case of individual sample members
these data should include scores on the
selection procedure(s), scores on cri-
terion measures, age, sex, race, or eth-
nic group status, and experience on the
specific job on which the validation
study was conducted, and may also in-
clude such things as education, train-
ing, and prior job experience, but
should not include names and social se-
curity numbers. Records should be
maintained which show the ratings
given to each sample member by each
rater.

(12) Contact person. The name, mail-
ing address, and telephone number of
the person who may be contacted for
further information about the validity
study should be provided (essential).

(13) Accuracy and completeness. The
report should describe the steps taken
to assure the accuracy and complete-
ness of the collection, analysis, and re-
port of data and results.

C. Content validity studies. Reports of
content validity for a selection proce-
dure should include the following infor-
mation:

(1) User(s), location(s) and date(s) of
study. Dates and location(s) of the job
analysis should be shown (essential).

(2) Problem and setting. An explicit
definition of the purpose(s) of the study
and the circumstances in which the
study was conducted should be pro-
vided. A description of existing selec-
tion procedures and cutoff scores, if
any, should be provided.

(3) Job analysis—Content of the job. A
description of the method used to ana-
lyze the job should be provided (essen-
tial). The work behavior(s), the associ-
ated tasks, and, if the behavior results
in a work product, the work products
should be completely described (essen-
tial). Measures of criticality and/or im-
portance of the work behavior(s) and
the method of determining these meas-
ures should be provided (essential).
Where the job analysis also identified
the knowledges, skills, and abilities
used in work behavior(s), an oper-
ational definition for each knowledge
in terms of a body of learned informa-
tion and for each skill and ability in
terms of observable behaviors and out-
comes, and the relationship between
each knowledge, skill, or ability and

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00136 Fmt 8010 Sfmt 8010 E:\CFR\174156.034 174156



137

Office of Federal Contract Compliance Programs § 60–3.15

each work behavior, as well as the
method used to determine this rela-
tionship, should be provided (essen-
tial). The work situation should be de-
scribed, including the setting in which
work behavior(s) are performed, and
where appropriate, the manner in
which knowledges, skills, or abilities
are used, and the complexity and dif-
ficulty of the knowledge, skill, or abil-
ity as used in the work behavior(s).

(4) Selection procedure and its content.
Selection procedures, including those
constructed by or for the user, specific
training requirements, composites of
selection procedures, and any other
procedure supported by content valid-
ity, should be completely and explic-
itly described or attached (essential). If
commercially available selection pro-
cedures are used, they should be de-
scribed by title, form, and publisher
(essential). The behaviors measured or
sampled by the selection procedure
should be explicitly described (essen-
tial). Where the selection procedure
purports to measure a knowledge, skill,
or ability, evidence that the selection
procedure measures and is a represent-
ative sample of the knowledge, skill, or
ability should be provided (essential).

(5) Relationship between the selection
procedure and the job. The evidence
demonstrating that the selection pro-
cedure is a representative work sample,
a representative sample of the work be-
havior(s), or a representative sample of
a knowledge, skill, or ability as used as
a part of a work behavior and nec-
essary for that behavior should be pro-
vided (essential). The user should iden-
tify the work behavior(s) which each
item or part of the selection procedure
is intended to sample or measure (es-
sential). Where the selection procedure
purports to sample a work behavior or
to provide a sample of a work product,
a comparison should be provided of the
manner, setting, and the level of com-
plexity of the selection procedure with
those of the work situation (essential).
If any steps were taken to reduce ad-
verse impact on a race, sex, or ethnic
group in the content of the procedure
or in its administration, these steps
should be described. Establishment of
time limits, if any, and how these lim-
its are related to the speed with which
duties must be performed on the job,

should be explained. Measures of
central tendency (e.g., means) and
measures of dispersion (e.g., standard
deviations) and estimates of realibility
should be reported for all selection pro-
cedures if available. Such reports
should be made for relevant race, sex,
and ethnic subgroups, at least on a sta-
tistically reliable sample basis.

(6) Alternative procedures investigated.
The alternative selection procedures
investigated and available evidence of
their impact should be identified (es-
sential). The scope, method, and find-
ings of the investigation, and the con-
clusions reached in light of the find-
ings, should be fully described (essen-
tial).

(7) Uses and applications. The methods
considered for use of the selection pro-
cedure (e.g., as a screening device with
a cutoff score, for grouping or ranking,
or combined with other procedures in a
battery) and available evidence of their
impact should be described (essential).
This description should include the ra-
tionale for choosing the method for
operational use, and the evidence of
the validity and utility of the proce-
dure as it is to be used (essential). The
purpose for which the procedure is to
be used (e.g., hiring, transfer, pro-
motion) should be described (essential).
If the selection procedure is used with
a cutoff score, the user should describe
the way in which normal expectations
of proficiency within the work force
were determined and the way in which
the cutoff score was determined (essen-
tial). In addition, if the selection pro-
cedure is to be used for ranking, the
user should specify the evidence show-
ing that a higher score on the selection
procedure is likely to result in better
job performance.

(8) Contact person. The name, mailing
address, and telephone number of the
person who may be contacted for fur-
ther information about the validity
study should be provided (essential).

(9) Accuracy and completeness. The re-
port should describe the steps taken to
assure the accuracy and completeness
of the collection, analysis, and report
of data and results.

D. Construct validity studies. Reports
of construct validity for a selection
procedure should include the following
information:
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(1) User(s), location(s), and date(s) of
study. Date(s) and location(s) of the job
analysis and the gathering of other evi-
dence called for by these guidelines
should be provided (essential).

(2) Problem and setting. An explicit
definition of the purpose(s) of the study
and the circumstances in which the
study was conducted should be pro-
vided. A description of existing selec-
tion procedures and cutoff scores, if
any, should be provided.

(3) Construct definition. A clear defini-
tion of the construct(s) which are be-
lieved to underlie successful perform-
ance of the critical or important work
behavior(s) should be provided (essen-
tial). This definition should include the
levels of construct performance rel-
evant to the job(s) for which the selec-
tion procedure is to be used (essential).
There should be a summary of the posi-
tion of the construct in the psycho-
logical literature, or in the absence of
such a position, a description of the
way in which the definition and meas-
urement of the construct was devel-
oped and the psychological theory un-
derlying it (essential). Any quan-
titative data which identify or define
the job constructs, such as factor anal-
yses, should be provided (essential).

(4) Job analysis. A description of the
method used to analyze the job should
be provided (essential). A complete de-
scription of the work behavior(s) and,
to the extent appropriate, work out-
comes and measures of their criticality
and/or importance should be provided
(essential). The report should also de-
scribe the basis on which the behav-
ior(s) or outcomes were determined to
be important, such as their level of dif-
ficulty, their frequency of perform-
ance, the consequences of error or
other appropriate factors (essential).
Where jobs are grouped or compared for
the purposes of generalizing validity
evidence, the work behavior(s) and
work product(s) for each of the jobs
should be described, and conclusions
concerning the similarity of the jobs in
terms of observable work behaviors or
work products should be made (essen-
tial).

(5) Job titles and codes. It is desirable
to provide the selection procedure
user’s job title(s) for the job(s) in ques-
tion and the corresponding job title(s)

and code(s) from the United States Em-
ployment Service’s dictionary of occu-
pational titles.

(6) Selection procedure. The selection
procedure used as a measure of the con-
struct should be completely and explic-
itly described or attached (essential). If
commercially available selection pro-
cedures are used, they should be identi-
fied by title, form and publisher (essen-
tial). The research evidence of the rela-
tionship between the selection proce-
dure and the construct, such as factor
structure, should be included (essen-
tial). Measures of central tendency,
variability and reliability of the selec-
tion procedure should be provided (es-
sential). Whenever feasible, these
measures should be provided separately
for each relevant race, sex and ethnic
group.

(7) Relationship to job performance.
The criterion-related study(ies) and
other empirical evidence of the rela-
tionship between the construct meas-
ured by the selection procedure and the
related work behavior(s) for the job or
jobs in question should be provided (es-
sential). Documentation of the cri-
terion-related study(ies) should satisfy
the provisions of paragraph 15B of this
section or paragraph 15E(1) of this sec-
tion, except for studies conducted prior
to the effective date of these guidelines
(essential). Where a study pertains to a
group of jobs, and, on the basis of the
study, validity is asserted for a job in
the group, the observed work behaviors
and the observed work products for
each of the jobs should be described
(essential). Any other evidence used in
determining whether the work behav-
ior(s) in each of the jobs is the same
should be fully described (essential).

(8) Alternative procedures investigated.
The alternative selection procedures
investigated and available evidence of
their impact should be identified (es-
sential). The scope, method, and find-
ings of the investigation, and the con-
clusions reached in light of the findings
should be fully described (essential).

(9) Uses and applications. The methods
considered for use of the selection pro-
cedure (e.g., as a screening device with
a cutoff score, for grouping or ranking,
or combined with other procedures in a
battery) and available evidence of their
impact should be described (essential).
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This description should include the ra-
tionale for choosing the method for
operational use, and the evidence of
the validity and utility of the proce-
dure as it is to be used (essential). The
purpose for which the procedure is to
be used (e.g., hiring, transfer, pro-
motion) should be described (essential).
If weights are assigned to different
parts of the selection procedure, these
weights and the validity of the weight-
ed composite should be reported (essen-
tial). If the selection procedure is used
with a cutoff score, the user should de-
scribe the way in which normal expec-
tations of proficiency within the work
force were determined and the way in
which the cutoff score was determined
(essential).

(10) Accuracy and completeness. The
report should describe the steps taken
to assure the accuracy and complete-
ness of the collection, analysis, and re-
port of data and results.

(11) Source data. Each user should
maintain records showing all pertinent
information relating to its study of
construct validity.

(12) Contact person. The name, mail-
ing address, and telephone number of
the individual who may be contacted
for further information about the va-
lidity study should be provided (essen-
tial).

E. Evidence of validity from other stud-
ies. When validity of a selection proce-
dure is supported by studies not done
by the user, the evidence from the
original study or studies should be
compiled in a manner similar to that
required in the appropriate paragraph
of this section 15 above. In addition,
the following evidence should be sup-
plied:

(1) Evidence from criterion-related va-
lidity studies—a. Job information. A de-
scription of the important job behav-
ior(s) of the user’s job and the basis on
which the behaviors were determined
to be important should be provided (es-
sential). A full description of the basis
for determining that these important
work behaviors are the same as those
of the job in the original study (or
studies) should be provided (essential).

b. Relevance of criteria. A full descrip-
tion of the basis on which the criteria
used in the original studies are deter-

mined to be relevant for the user
should be provided (essential).

c. Other variables. The similarity of
important applicant pool or sample
characteristics reported in the original
studies to those of the user should be
described (essential). A description of
the comparison between the race, sex
and ethnic composition of the user’s
relevant labor market and the sample
in the original validity studies should
be provided (essential).

d. Use of the selection procedure. A full
description should be provided showing
that the use to be made of the selection
procedure is consistent with the find-
ings of the original validity studies (es-
sential).

e. Bibliography. A bibliography of re-
ports of validity of the selection proce-
dure for the job or jobs in question
should be provided (essential). Where
any of the studies included an inves-
tigation of test fairness, the results of
this investigation should be provided
(essential). Copies of reports published
in journals that are not commonly
available should be described in detail
or attached (essential). Where a user is
relying upon unpublished studies, a
reasonable effort should be made to ob-
tain these studies. If these unpublished
studies are the sole source of validity
evidence they should be described in
detail or attached (essential). If these
studies are not available, the name and
address of the source, an adequate ab-
stract or summary of the validity
study and data, and a contact person in
the source organization should be pro-
vided (essential).

(2) Evidence from content validity stud-
ies. See sections 14C(3) and section 15C
of this section.

(3) Evidence from construct validity
studies. See sections 14D(2) and 15D of
this section.

F. Evidence of validity from cooperative
studies. Where a selection procedure
has been validated through a coopera-
tive study, evidence that the study sat-
isfies the requirements of sections 7, 8
and 15E should be provided (essential).

G. Selection for higher level job. If a se-
lection procedure is used to evaluate
candidates for jobs at a higher level
than those for which they will initially
be employed, the validity evidence
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should satisfy the documentation pro-
visions of this section 15 for the higher
level job or jobs, and in addition, the
user should provide: (1) a description of
the job progression structure, formal
or informal; (2) the data showing how
many employees progress to the higher
level job and the length of time needed
to make this progression; and (3) an
identification of any anticipated
changes in the higher level job. In addi-
tion, if the test measures a knowledge,
skill or ability, the user should provide
evidence that the knowledge, skill or
ability is required for the higher level
job and the basis for the conclusion
that the knowledge, skill or ability is
not expected to develop from the train-
ing or experience on the job.

H. Interim use of selection procedures.
If a selection procedure is being used
on an interim basis because the proce-
dure is not fully supported by the re-
quired evidence of validity, the user
should maintain and have available (1)
substantial evidence of validity for the
procedure, and (2) a report showing the
date on which the study to gather the
additional evidence commenced, the es-
timated completion date of the study,
and a description of the data to be col-
lected (essential).

DEFINITIONS

§ 60–3.16 Definitions.

The following definitions shall apply
throughout these guidelines:

A. Ability. A present competence to
perform an observable behavior or a be-
havior which results in an observable
product.

B. Adverse impact. A substantially dif-
ferent rate of selection in hiring, pro-
motion, or other employment decision
which works to the disadvantage of
members of a race, sex, or ethnic
group. See section 4 of these guidelines.

C. Compliance with these guidelines.
Use of a selection procedure is in com-
pliance with these guidelines if such
use has been validated in accord with
these guidelines (as defined below), or
if such use does not result in adverse
impact on any race, sex, or ethnic
group (see section 4, of this part), or, in
unusual circumstances, if use of the
procedure is otherwise justified in ac-

cord with Federal law. See section 6B,
of this part.

D. Content validity. Demonstrated by
data showing that the content of a se-
lection procedure is representative of
important aspects of performance on
the job. See section 5B and section 14C.

E. Construct validity. Demonstrated
by data showing that the selection pro-
cedure measures the degree to which
candidates have identifiable character-
istics which have been determined to
be important for successful job per-
formance. See section 5B and section
14D.

F. Criterion-related validity. Dem-
onstrated by empirical data showing
that the selection procedure is pre-
dictive of or significantly correlated
with important elements of work be-
havior. See sections 5B and 14B.

G. Employer. Any employer subject to
the provisions of the Civil Rights Act
of 1964, as amended, including State or
local governments and any Federal
agency subject to the provisions of sec-
tion 717 of the Civil Rights Act of 1964,
as amended, and any Federal contrac-
tor or subcontractor or federally as-
sisted construction contractor or sub-
contactor covered by Executive Order
11246, as amended.

H. Employment agency. Any employ-
ment agency subject to the provisions
of the Civil Rights Act of 1964, as
amended.

I. Enforcement action. For the pur-
poses of section 4 a proceeding by a
Federal enforcement agency such as a
lawsuit or an administrative proceed-
ing leading to debarment from or with-
holding, suspension, or termination of
Federal Government contracts or the
suspension or withholding of Federal
Government funds; but not a finding of
reasonable cause or a concil- ation
process or the issuance of right to sue
letters under title VII or under Execu-
tive Order 11246 where such finding,
conciliation, or issuance of notice of
right to sue is based upon an individual
complaint.

J. Enforcement agency. Any agency of
the executive branch of the Federal
Government which adopts these guide-
lines for purposes of the enforcement of
the equal employment opportunity
laws or which has responsibility for se-
curing compliance with them.
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K. Job analysis. A detailed statement
of work behaviors and other informa-
tion relevant to the job.

L. Job description. A general state-
ment of job duties and responsibilities.

M. Knowledge. A body of information
applied directly to the performance of
a function.

N. Labor organization. Any labor orga-
nization subject to the provisions of
the Civil Rights Act of 1964, as amend-
ed, and any committee subject thereto
controlling apprenticeship or other
training.

O. Observable. Able to be seen, heard,
or otherwise perceived by a person
other than the person performing the
action.

P. Race, sex, or ethnic group. Any
group of persons identifiable on the
grounds of race, color, religion, sex, or
national origin.

Q. Selection procedure. Any measure,
combination of measures, or procedure
used as a basis for any employment de-
cision. Selection procedures include
the full range of assessment techniques
from traditional paper and pencil tests,
performance tests, training programs,
or probationary periods and physical,
educational, and work experience re-
quirements through informal or casual
interviews and unscored application
forms.

R. Selection rate. The proportion of
applicants or candidates who are hired,
promoted, or otherwise selected.

S. Should. The term ‘‘should’’ as used
in these guidelines is intended to con-
note action which is necessary to
achieve compliance with the guide-
lines, while recognizing that there are
circumstances where alternative
courses of action are open to users.

T. Skill. A present, observable com-
petence to perform a learned
psychomoter act.

U. Technical feasibility. The exist-
ence of conditions permitting the con-
duct of meaningful criterion-related
validity studies. These conditions in-
clude: (1) An adequate sample of per-
sons available for the study to achieve
findings of statistical significance; (2)
having or being able to obtain a suffi-
cient range of scores on the selection
procedure and job performance meas-
ures to produce validity results which
can be expected to be representative of

the results if the ranges normally ex-
pected were utilized; and (3) having or
being able to devise unbiased, reliable
and relevant measures of job perform-
ance or other criteria of employee ade-
quacy. See section 14B(2). With respect
to investigation of possible unfairness,
the same considerations are applicable
to each group for which the study is
made. See section 14B(8).

V. Unfairness of selection procedure. A
condition in which members of one
race, sex, or ethnic group characteris-
tically obtain lower scores on a selec-
tion procedure than members of an-
other group, and the differences are not
reflected in differences in measures of
job performance. See section 14B(7).

W. User. Any employer, labor organi-
zation, employment agency, or licens-
ing or certification board, to the extent
it may be covered by Federal equal em-
ployment opportunity law, which uses
a selection procedure as a basis for any
employment decision. Whenever an em-
ployer, labor organization, or employ-
ment agency is required by law to re-
strict recruitment for any occupation
to those applicants who have met li-
censing or certification requirements,
the licensing or certifying authority to
the extent it may be covered by Fed-
eral equal employment opportunity
law will be considered the user with re-
spect to those licensing or certification
requirements. Whenever a State em-
ployment agency or service does no
more than administer or monitor a
procedure as permitted by Department
of Labor regulations, and does so with-
out making referrals or taking any
other action on the basis of the results,
the State employment agency will not
be deemed to be a user.

X. Validated in accord with these guide-
lines or properly validated. A demonstra-
tion that one or more validity study or
studies meeting the standards of these
guidelines has been conducted, includ-
ing investigation and, where appro-
priate, use of suitable alternative se-
lection procedures as contemplated by
section 3B, and has produced evidence
of validity sufficient to warrant use of
the procedure for the intended purpose
under the standards of these guide-
lines.

Y. Work behavior. An activity per-
formed to achieve the objectives of the
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job. Work behaviors involve observable
(physical) components and
unobservable (mental) components. A
work behavior consists of the perform-
ance of one or more tasks. Knowledges,
skills, and abilities are not behaviors,
although they may be applied in work
behaviors.

APPENDIX TO PART 60–3

§ 60–3.17 Policy statement on affirma-
tive action (see section 13B).

The Equal Employment Opportunity
Coordinating Council was established
by act of Congress in 1972, and charged
with responsibility for developing and
implementing agreements and policies
designed, among other things, to elimi-
nate conflict and inconsistency among
the agencies of the Federal Govern-
ment responsible for administering
Federal law prohibiting discrimination
on grounds of race, color, sex, religion,
and national origin. This statement is
issued as an initial response to the re-
quests of a number of State and local
officials for clarification of the Govern-
ment’s policies concerning the role of
affirmative action in the overall equal
employment opportunity program.
While the Coordinating Council’s adop-
tion of this statement expresses only
the views of the signatory agencies
concerning this important subject, the
principles set forth below should serve
as policy guidance for other Federal
agencies as well.

(1) Equal employment opportunity is
the law of the land. In the public sector
of our society this means that all per-
sons, regardless of race, color, religion,
sex, or national origin shall have equal
access to positions in the public service
limited only by their ability to do the
job. There is ample evidence in all sec-
tors of our society that such equal ac-
cess frequently has been denied to
members of certain groups because of
their sex, racial, or ethnic characteris-
tics. The remedy for such past and
present discrimination is twofold.

On the one hand, vigorous enforce-
ment of the laws against discrimina-
tion is essential. But equally, and per-
haps even more important are affirma-
tive, voluntary efforts on the part of
public employers to assure that posi-
tions in the public service are genu-

inely and equally accessible to quali-
fied persons, without regard to their
sex, racial, or ethnic characteristics.
Without such efforts equal employment
opportunity is no more than a wish.
The importance of voluntary affirma-
tive action on the part of employers is
underscored by title VII of the Civil
Rights Act of 1964, Executive Order
11246, and related laws and regula-
tions—all of which emphasize vol-
untary action to achieve equal employ-
ment opportunity.

As with most management objec-
tives, a systematic plan based on sound
organizational analysis and problem
identification is crucial to the accom-
plishment of affirmative action objec-
tives. For this reason, the Council
urges all State and local governments
to develop and implement results ori-
ented affirmative action plans which
deal with the problems so identified.

The following paragraphs are in-
tended to assist State and local govern-
ments by illustrating the kinds of anal-
yses and activities which may be ap-
propriate for a public employer’s vol-
untary affirmative action plan. This
statement does not address remedies
imposed after a finding of unlawful dis-
crimination.

(2) Voluntary affirmative action to
assure equal employment opportunity
is construction of any affirmative ac-
tion plan should be an analysis of the
employer’s work force to determine
whether precentages of sex, race, or
ethnic groups in individual job classi-
fications are substantially similar to
the precentages of those groups avail-
able in the relevant job market who
possess the basic job-related qualifica-
tions.

When substantial disparities are
found through such analyses, each ele-
ment of the overall selection process
should be examined to determine which
elements operate to exclude persons on
the basis of sex, race, or ethnic group.
Such elements include, but are not lim-
ited to, recruitment, testing, ranking
certification, interview, recommenda-
tions for selection, hiring, promotion,
etc. The examination of each element
of the selection process should at a
minimum include a determination of
its validity in predicting job perform-
ance.
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(3) When an employer has reason to
believe that its selection procedures
have the exclusionary effect described
in paragraph 2 of this section, it should
initiate affirmative steps to remedy
the situation. Such steps, which in de-
sign and execution may be race, color,
sex, or ethnic ‘‘conscious,’’ include, but
are not limited to, the following:

(a) The establishment of a long-term
goal, and short-range, interim goals
and timetables for the specific job clas-
sifications, all of which should take
into account the availability of basi-
cally qualified persons in the relevant
job market;

(b) A recruitment program designed
to attract qualified members of the
group in question;

(c) A systematic effort to organize
work and redesign jobs in ways that
provide opportunities for persons lack-
ing ‘‘journeyman’’ level knowledge or
skills to enter and, with appropriate
training, to progress in a career field;

(d) Revamping selection instruments
or procedures which have not yet been
validated in order to reduce or elimi-
nate exclusionary effects on particular
groups in particular job classifications;

(e) The initiation of measures de-
signed to assure that members of the
affected group who are qualified to per-
form the job are included within the
pool of persons from which the select-
ing official makes the selection;

(f) A systematic effort to provide ca-
reer advancement training, both class-
room and on-the-job, to employees
locked into dead end jobs; and

(g) The establishment of a system for
regularly monitoring the effectiveness
of the particular affirmative action
program, and procedures for making
timely adjustments in this program
where effectiveness is not dem-
onstrated.

(4) The goal of any affirmative action
plan should be achievement of genuine
equal employment opportunity for all
qualified persons. Selection under such
plans should be based upon the ability
of the applicant(s) to do the work.
Such plans should not require the se-
lection of the unqualified, or the
unneeded, nor should they require the
selection of persons on the basis of
race, color, sex, religion, or national
origin. Moreover, while the Council be-

lieves that this statement should serve
to assist State and local employers, as
well as Federal agencies, it recognizes
that affirmative action cannot be
viewed as a standardized program
which must be accomplished in the
same way at all times in all places.

Accordingly, the Council has not at-
tempted to set forth here either the
minimum or maximum voluntary steps
that employers may take to deal with
their respective situations. Rather, the
Council recognizes that under applica-
ble authorities, State and local em-
ployers have flexibility to formulate
affirmative action plans that are best
suited to their particular situations. In
this manner, the Council believes that
affirmative action programs will best
serve the goal of equal employment op-
portunity.

Respectfully submitted,

Harold R. Tyler, Jr.,
Deputy Attorney General and Chairman of the

Equal Employment Coordinating Council.
Michael H. Moskow,

Under Secretary of Labor.
Ethel Bent Walsh,

Acting Chairman, Equal Employment Oppor-
tunity Commission.

Robert E. Hampton,
Chairman, Civil Service Commission.

Arthur E. Flemming,
Chairman, Commission on Civil Rights.

Because of its equal employment op-
portunity responsibilities under the
State and Local Government Fiscal As-
sistance Act of 1972 (the revenue shar-
ing act), the Department of Treasury
was invited to participate in the for-
mulation of this policy statement; and
it concurs and joins in the adoption of
this policy statement.

Done this 26th day of August 1976.

Richard Albrecht,
General Counsel,

Department of the Treasury.

§ 60–3.18 Citations.
The official title of these guidelines

is ‘‘Uniform Guidelines on Employee
Selection Procedures (1978)’’. The Uni-
form Guidelines on Employee Selection
Procedures (1978) are intended to estab-
lish a uniform Federal position in the
area of prohibiting discrimination in
employment practices on grounds of
race, color, religion, sex, or national
origin. These guidelines have been
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adopted by the Equal Employment Op-
portunity Commission, the Department
of Labor, the Department of Justice,
and the Civil Service Commission.

The official citation is:
‘‘Section 60–3, Uniform Guidelines on Em-

ployee Selection Procedure (1978); 43 FR 38295
(August 25, 1978).’’

The short form citation is:
‘‘Section 60–3, U.G.E.S.P. (1978); 43 FR 38295

(August 25, 1978).’’
When the guidelines are cited in con-

nection with the activities of one of
the issuing agencies, a specific citation
to the regulations of that agency can
be added at the end of the above cita-
tion. The specific additional citations
are as follows:

Equal Employment Opportunity Commission
29 CFR Part 1607

Department of Labor
Office of Federal Contract Compliance Pro-
grams

41 CFR Part 60–3
Department of Justice

28 CFR 50.14
Civil Service Commission

5 CFR 300.103(c)

Normally when citing these guide-
lines, the section number immediately
preceding the title of the guidelines
will be from these guidelines series 1–
18. If a section number from the codi-
fication for an individual agency is
needed it can also be added at the end
of the agency citation. For example,
section 6A of these guidelines could be
cited for EEOC as follows: ‘‘Section 6A,
Uniform Guidelines on Employee Se-
lection Procedures (1978); 43 FR 38295,
(August 25, 1978); 29 CFR Part 1607, sec-
tion 6A.’’

PART 60–4—CONSTRUCTION CON-
TRACTORS—AFFIRMATIVE AC-
TION REQUIREMENTS

Sec.
60–4.1 Scope and application.
60–4.2 Solicitations.
60–4.3 Equal opportunity clauses.
60–4.4 Affirmative action requirements.
60–4.5 Hometown plans.
60–4.6 Goals and timetables.
60–4.7 Effect on other regulations.
60–4.8 Show cause notice.
60–4.9 Incorporation by operation of the

Order.

AUTHORITY: Secs. 201, 202, 205, 211, 301, 302,
and 303 of E.O. 11246, as amended, 30 FR 12319;
32 FR 14303, as amended by E.O. 12086.

SOURCE: 43 FR 49254, Oct. 20, 1978, unless
otherwise noted.

§ 60–4.1 Scope and application.
This part applies to all contractors

and subcontractors which hold any
Federal or federally assisted construc-
tion contract in excess of $10,000. The
regulations in this part are applicable
to all of a construction contractor’s or
subcontractor’s construction employ-
ees who are engaged in on site
contruction including those construc-
tion employees who work on a non-
Federal or nonfederally assisted con-
struction site. This part also estab-
lishes procedures which all Federal
contracting officers and all applicants,
as applicable, shall follow in soliciting
for and awarding Federal or federally
assisted construction contracts. Proce-
dures also are established which ad-
ministering agencies shall follow in
making any grant, contract, loan, in-
surance, or guarantee involving feder-
ally assisted construction which is not
exempt from the requirements of Exec-
utive Order 11246, as amended.
In addition, this part applies to con-
struction work performed by construc-
tion contractors and subcontractors for
Federal nonconstruction contractors
and subcontractors if the construction
work is necessary in whole or in part
to the performance of a nonconstruc-
tion contract or subcontract.

[43 FR 49254, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–4.2 Solicitations.
(a) All Federal contracting officers

and all applicants shall include the no-
tice set forth in paragraph (d) of this
section and the Standard Federal
Equal Employment Opportunity Con-
struction Contract Specifications set
forth in § 60–4.3 of this part in all solici-
tations for offers and bids on all Fed-
eral and federally assisted construction
contracts or subcontracts to be per-
formed in geographical areas des-
ignated by the Director pursuant to
§ 60–4.6 of the part. Administering agen-
cies shall require the inclusion of the
notice set forth in paragraph (d) of this
section and the specifications set forth
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in § 60–4.3 of this part as a condition of
any grant, contract, subcontract, loan,
insurance or guarantee involving feder-
ally assisted construction covered by
this Part 60–4.

(b) All nonconstruction contractors
covered by Executive Order 11246 and
the implementing regulations shall in-
clude the notice in paragraph (d) of
this section in all construction agree-
ments which are necessary in whole or
in part to the performance of the cov-
ered nonconstruction contract.

(c) Contracting officers, applicants
and nonconstruction contractors shall
given written notice to the Director
within 10 working days of award of a
contract subject to these provisions.
The notification shall include the
name, address and telephone number of
the contractor; employer identification
number; dollar amount of the contract,
estimated starting and completion
dates of the contract; the contract
number; and geographical area in
which the contract is to be performed.

(d) The following notice shall be in-
cluded in, and shall be a part of, all so-
licitations for offers and bids on all
Federal and federally assisted con-
struction contracts or subcontracts in
excess of $10,000 to be performed in geo-
graphical areas designated by the Di-
rector pursuant to § 60–4.6 of this part
(see 41 CFR 60–4.2(a)):

NOTICE OF REQUIREMENT FOR AFFIRMATIVE
ACTION TO ENSURE EQUAL EMPLOYMENT OP-
PORTUNITY (EXECUTIVE ORDER 11246)

1. The Offeror’s or Bidder’s attention is
called to the ‘‘Equal Opportunity Clause’’
and the ‘‘Standard Federal Equal Employ-
ment Specifications’’ set forth herein.

2. The goals and timetables for minority
and female participation, expressed in per-
centage terms for the Contractor’s aggregate
workforce in each trade on all construction
work in the covered area, are as follows:

Time-
tables

Goals for minority partici-
pation for each trade

Goals for female partici-
pation in each trade

Insert goals for each
year.

Insert goals for each
year.

These goals are applicable to all the Con-
tractor’s construction work (whether or not
it is Federal or federally assisted) performed
in the covered area. If the contractor per-
forms construction work in a geographical
area located outside of the covered area, it
shall apply the goals established for such
geographical area where the work is actually

performed. With regard to this second area,
the contractor also is subject to the goals for
both its federally involved and nonfederally
involved construction.

The Contractor’s compliance with the Ex-
ecutive Order and the regulations in 41 CFR
Part 60–4 shall be based on its implementa-
tion of the Equal Opportunity Clause, spe-
cific affirmative action obligations required
by the specifications set forth in 41 CFR 60–
4.3(a), and its efforts to meet the goals. The
hours of minority and female employment
and training must be substantially uniform
throughout the length of the contract, and in
each trade, and the contractor shall make a
good faith effort to employ minorities and
women evenly on each of its projects. The
transfer of minority or female employees or
trainees from Contractor to Contractor or
from project to project for the sole purpose
of meeting the Contractor’s goals shall be a
violation of the contract, the Executive
Order and the regulations in 41 CFR Part 60–
4. Compliance with the goals will be meas-
ured against the total work hours performed.

3. The Contractor shall provide written no-
tification to the Director of the Office of
Federal Contract Compliance Programs
within 10 working days of award of any con-
struction subcontract in excess of $10,000 at
any tier for construction work under the
contract resulting from this solicitation.
The notification shall list the name, address
and telephone number of the subcontractor;
employer identification number of the sub-
contractor; estimated dollar amount of the
subcontract; estimated starting and comple-
tion dates of the subcontract; and the geo-
graphical area in which the subcontract is to
be performed.

4. As used in this Notice, and in the con-
tract resulting from this solicitation, the
‘‘covered area’’ is (insert description of the
geographical areas where the contract is to
be performed giving the state, county and
city, if any).

[43 FR 49254, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978, as amended at 45 FR 65977, Oct. 3, 1980]

§ 60–4.3 Equal opportunity clauses.
(a) The equal opportunity clause pub-

lished at 41 CFR 60–1.4(a) of this chap-
ter is required to be included in, and is
part of, all nonexempt Federal con-
tracts and subcontracts, including con-
struction contracts and subcontracts.
The equal opportunity clause published
at 41 CFR 60–1.4(b) is required to be in-
cluded in, and is a part of, all non-
exempt federally assisted construction
contracts and subcontracts. In addition
to the clauses described above, all Fed-
eral contracting officers, all applicants
and all nonconstruction contractors, as
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applicable, shall include the specifica-
tions set forth in this section in all
Federal and federally assisted con-
struction contracts in excess of $10,000
to be performed in geographical areas
designated by the Director pursuant to
§ 60–4.6 of this part and in construction
subcontracts in excess of $10,000 nec-
essary in whole or in part to the per-
formance of nonconstruction Federal
contracts and subcontracts covered
under the Executive order.

STANDARD FEDERAL EQUAL EMPLOYMENT OP-
PORTUNITY CONSTRUCTION CONTRACT SPECI-
FICATIONS (EXECUTIVE ORDER 11246)

1. As used in these specifications:
a. ‘‘Covered area’’ means the geographical

area described in the solicitation from which
this contract resulted;

b. ‘‘Director’’ means Director, Office of
Federal Contract Compliance Programs,
United States Department of Labor, or any
person to whom the Director delegates au-
thority;

c. ‘‘Employer identification number’’
means the Federal Social Security number
used on the Employer’s Quarterly Federal
Tax Return, U.S. Treasury Department Form
941.

d. ‘‘Minority’’ includes:
(i) Black (all persons having origins in any

of the Black African racial groups not of His-
panic origin);

(ii) Hispanic (all persons of Mexican, Puer-
to Rican, Cuban, Central or South American
or other Spanish Culture or origin, regard-
less of race);

(iii) Asian and Pacific Islander (all persons
having origins in any of the original peoples
of the Far East, Southeast Asia, the Indian
Subcontinent, or the Pacific Islands); and

(iv) American Indian or Alaskan Native
(all persons having origins in any of the
original peoples of North America and main-
taining identifiable tribal affiliations
through membership and participation or
community identification).

2. Whenever the Contractor, or any Sub-
contractor at any tier, subcontracts a por-
tion of the work involving any construction
trade, it shall physically include in each sub-
contract in excess of $10,000 the provisions of
these specifications and the Notice which
contains the applicable goals for minority
and female participation and which is set
forth in the solicitations from which this
contract resulted.

3. If the Contractor is participating (pursu-
ant to 41 CFR 60–4.5) in a Hometown Plan ap-
proved by the U.S. Department of Labor in
the covered area either individually or
through an association, its affirmative ac-
tion obligations on all work in the Plan area
(including goals and timetables) shall be in

accordance with that Plan for those trades
which have unions participating in the Plan.
Contractors must be able to demonstrate
their participation in and compliance with
the provisions of any such Hometown Plan.
Each Contractor or Subcontractor partici-
pating in an approved Plan is individually
required to comply with its obligations
under the EEO clause, and to make a good
faith effort to achieve each goal under the
Plan in each trade in which it has employ-
ees. The overall good faith performance by
other Contractors or Subcontractors toward
a goal in an approved Plan does not excuse
any covered Contractor’s or Subcontractor’s
failure to take good faith efforts to achieve
the Plan goals and timetables.

4. The Contractor shall implement the spe-
cific affirmative action standards provided
in paragraphs 7 a through p of these speci-
fications. The goals set forth in the solicita-
tion from which this contract resulted are
expressed as percentages of the total hours
of employment and training of minority and
female utilization the Contractor should rea-
sonably be able to achieve in each construc-
tion trade in which it has employees in the
covered area. Covered Construction contrac-
tors performing construction work in geo-
graphical areas where they do not have a
Federal or federally assisted constuction
contract shall apply the minority and female
goals established for the geographical area
where the work is being performed. Goals are
published periodically in the FEDERAL REG-
ISTER in notice form, and such notices may
be obtained from any Office of Federal Con-
tract Compliance Programs office or from
Federal procurement contracting officers.
The Contractor is expected to make substan-
tially uniform progress in meeting its goals
in each craft during the period specified.

5. Neither the provisions of any collective
bargaining agreement, nor the failure by a
union with whom the Contractor has a col-
lective bargaining agreement, to refer either
minorities or women shall excuse the Con-
tractor’s obligations under these specifica-
tions, Executive Order 11246, or the regula-
tions promulgated pursuant thereto.

6. In order for the nonworking training
hours of apprentices and trainees to be
counted in meeting the goals, such appren-
tices and trainees must be employed by the
Contractor during the training period, and
the Contractor must have made a commit-
ment to employ the apprentices and trainees
at the completion of their training, subject
to the availability of employment opportuni-
ties. Trainees must be trained pursuant to
training programs approved by the U.S. De-
partment of Labor.

7. The Contractor shall take specific af-
firmative actions to ensure equal employ-
ment opportunity. The evaluation of the
Contractor’s compliance with these speci-
fications shall be based upon its effort to
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achieve maximum results from its actions.
The Contractor shall document these efforts
fully, and shall implement affirmative ac-
tion steps at least as extensive as the follow-
ing:

a. Ensure and maintain a working environ-
ment free of harassment, intimidation, and
coercion at all sites, and in all facilities at
which the Contractor’s employees are as-
signed to work. The Contractor, where pos-
sible, will assign two or more women to each
construction project. The Contractor shall
specifically ensure that all foremen, super-
intendents, and other on-site supervisory
personnel are aware of and carry out the
Contractor’s obligation to maintain such a
working environment, with specific atten-
tion to minority or female individuals work-
ing at such sites or in such facilities.

b. Establish and maintain a current list of
minority and female recruitment sources,
provide written notification to minority and
female recruitment sources and to commu-
nity organizations when the Contractor or
its unions have employment opportunities
available, and maintain a record of the orga-
nizations’ responses.

c. Maintain a current file of the names, ad-
dresses and telephone numbers of each mi-
nority and female off-the-street applicant
and minority or female referral from a
union, a recruitment source or community
organization and of what action was taken
with respect to each such individual. If such
individual was sent to the union hiring hall
for referral and was not referred back to the
Contractor by the union or, if referred, not
employed by the Contractor, this shall be
documented in the file with the reason there-
for, along with whatever additional actions
the Contractor may have taken.

d. Provide immediate written notification
to the Director when the union or unions
with which the Contractor has a collective
bargaining agreement has not referred to the
Contractor a minority person or woman sent
by the Contractor, or when the Contractor
has other information that the union refer-
ral process has impeded the Contractor’s ef-
forts to meet its obligations.

e. Develop on-the-job training opportuni-
ties and/or participate in training programs
for the area which expressly include minori-
ties and women, including upgrading pro-
grams and apprenticeship and trainee pro-
grams relevant to the Contractor’s employ-
ment needs, especially those programs fund-
ed or approved by the Department of Labor.
The Contractor shall provide notice of these
programs to the sources compiled under 7b
above.

f. Disseminate the Contractor’s EEO policy
by providing notice of the policy to unions
and training programs and requesting their
cooperation in assisting the Contractor in
meeting its EEO obligations; by including it
in any policy manual and collective bargain-

ing agreement; by publicizing it in the com-
pany newpaper, annual report, etc.; by spe-
cific review of the policy with all manage-
ment personnel and with all minority and fe-
male employees at least once a year; and by
posting the company EEO policy on bulletin
boards accessible to all employees at each lo-
cation where construction work is per-
formed.

g. Review, at least annually, the compa-
ny’s EEO policy and affirmative action obli-
gations under these specifications with all
employees having any responsibility for hir-
ing, assignment, layoff, termination or other
employment decisions including specific re-
view of these items with onsite supervisory
personnel such as Superintendents, General
Foremen, etc., prior to the initiation of con-
struction work at any job site. A written
record shall be made and maintained identi-
fying the time and place of these meetings,
persons attending, subject matter discussed,
and disposition of the subject matter.

h. Disseminate the Contractor’s EEO pol-
icy externally by including it in any adver-
tising in the news media, specifically includ-
ing minority and female news media, and
providing written notification to and dis-
cussing the Contractor’s EEO policy with
other Contractors and Subcontractors with
whom the Contractor does or anticipates
doing business.

i. Direct its recruitment efforts, both oral
and written, to minority, female and com-
munity organizations, to schools with mi-
nority and female students and to minority
and female recruitment and training organi-
zations serving the Contractor’s recruitment
area and employment needs. Not later than
one month prior to the date for the accept-
ance of applications for apprenticeship or
other training by any recruitment source,
the Contractor shall send written notifica-
tion to organizations such as the above, de-
scribing the openings, screening procedures,
and tests to be used in the selection process.

j. Encourage present minority and female
employees to recruit other minority persons
and women and, where reasonable, provide
after school, summer and vacation employ-
ment to minority and female youth both on
the site and in other areas of a Contractor’s
work force.

k. Validate all tests and other selection re-
quirements where there is an obligation to
do so under 41 CFR Part 60–3.

l. Conduct, at least annually, an inventory
and evaluation at least of all minority and
female personnel for promotional opportuni-
ties and encourage these employees to seek
or to prepare for, through appropriate train-
ing, etc., such opportunities.

m. Ensure that seniority practices, job
classifications, work assignments and other
personnel practices, do not have a discrimi-
natory effect by continually monitoring all
personnel and employment related activities
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to ensure that the EEO policy and the Con-
tractor’s obligations under these specifica-
tions are being carried out.

n. Ensure that all facilities and company
activities are nonsegregated except that sep-
arate or single-user toilet and necessary
changing facilities shall be provided to as-
sure privacy between the sexes.

o. Document and maintain a record of all
solicitations of offers for subcontracts from
minority and female construction contrac-
tors and suppliers, including circulation of
solicitations to minority and female con-
tractor associations and other business asso-
ciations.

p. Conduct a review, at least annually, of
all supervisors’ adherence to and perform-
ance under the Contractor’s EEO policies
and affirmative action obligations.

8. Contractors are encouraged to partici-
pate in voluntary associations which assist
in fulfilling one or more of their affirmative
action obligations (7a through p). The efforts
of a contractor association, joint contractor-
union, contractor-community, or other simi-
lar group of which the contractor is a mem-
ber and participant, may be asserted as ful-
filling any one or more of its obligations
under 7a through p of these Specifications
provided that the contractor actively par-
ticipates in the group, makes every effort to
assure that the group has a positive impact
on the employment of minorities and women
in the industry, ensures that the concrete
benefits of the program are reflected in the
Contractor’s minority and female workforce
participation, makes a good faith effort to
meet its individual goals and timetables, and
can provide access to documentation which
demonstrates the effectiveness of actions
taken on behalf of the Contractor. The obli-
gation to comply, however, is the Contrac-
tor’s and failure of such a group to fulfill an
obligation shall not be a defense for the Con-
tractor’s noncompliance.

9. A single goal for minorities and a sepa-
rate single goal for women have been estab-
lished. The Contractor, however, is required
to provide equal employment opportunity
and to take affirmative action for all minor-
ity groups, both male and female, and all
women, both minority and non-minority.
Consequently, the Contractor may be in vio-
lation of the Executive Order if a particular
group is employed in a substantially dispar-
ate manner (for example, even though the
Contractor has achieved its goals for women
generally, the Contractor may be in viola-
tion of the Executive Order if a specific mi-
nority group of women is underutilized).

10. The Contractor shall not use the goals
and timetables or affirmative action stand-
ards to discriminate against any person be-
cause of race, color, religion, sex, or national
origin.

11. The Contractor shall not enter into any
Subcontract with any person or firm

debarred from Government contracts pursu-
ant to Executive Order 11246.

12. The Contractor shall carry out such
sanctions and penalties for violation of these
specifications and of the Equal Opportunity
Clause, including suspension, termination
and cancellation of existing subcontracts as
may be imposed or ordered pursuant to Exec-
utive Order 11246, as amended, and its imple-
menting regulations, by the Office of Federal
Contract Compliance Programs. Any Con-
tractor who fails to carry out such sanctions
and penalties shall be in violation of these
specifications and Executive Order 11246, as
amended.

13. The Contractor, in fulfilling its obliga-
tions under these specifications, shall imple-
ment specific affirmative action steps, at
least as extensive as those standards pre-
scribed in paragraph 7 of these specifica-
tions, so as to achieve maximum results
from its efforts to ensure equal employment
opportunity. If the Contractor fails to com-
ply with the requirements of the Executive
Order, the implementing regulations, or
these specifications, the Director shall pro-
ceed in accordance with 41 CFR 60–4.8.

14. The Contractor shall designate a re-
sponsible official to monitor all employment
related activity to ensure that the company
EEO policy is being carried out, to submit
reports relating to the provisions hereof as
may be required by the Government and to
keep records. Records shall at least include
for each employee the name, address, tele-
phone numbers, construction trade, union af-
filiation if any, employee identification
number when assigned, social security num-
ber, race, sex, status (e.g., mechanic, appren-
tice trainee, helper, or laborer), dates of
changes in status, hours worked per week in
the indicated trade, rate of pay, and loca-
tions at which the work was performed.
Records shall be maintained in an easily un-
derstandable and retrievable form; however,
to the degree that existing records satisfy
this requirement, contractors shall not be
required to maintain separate records.

15. Nothing herein provided shall be con-
strued as a limitation upon the application
of other laws which establish different stand-
ards of compliance or upon the application of
requirements for the hiring of local or other
area residents (e.g., those under the Public
Works Employment Act of 1977 and the Com-
munity Development Block Grant Program).

(b) The notice set forth in 41 CFR 60–
4.2 and the specifications set forth in 41
CFR 60–4.3 replace the New Form for
Federal Equal Employment Oppor-
tunity Bid Conditions for Federal and
Federally Assisted Construction pub-
lished at 41 FR 32482 and commonly
known as the Model Federal EEO Bid
Conditions, and the New Form shall
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not be used after the regulations in 41
CFR Part 60–4 become effective.

[43 FR 49254, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978, as amended at 45 FR 65978, Oct. 3, 1980]

§ 60–4.4 Affirmative action require-
ments.

(a) To implement the affirmative ac-
tion requirements of Executive Order
11246 in the construction industry, the
Office of Federal Contract Compliance
Programs previously has approved af-
firmative action programs commonly
referred to as ‘‘Hometown Plans,’’ has
promulgated affirmative action plans
referred to as ‘‘Imposed Plans’’ and has
approved ‘‘Special Bid Conditions’’ for
high impact projects constructed in
areas not covered by a Hometown or an
Imposed Plan. All solicitations for con-
struction contracts made after the ef-
fective date of the regulations in this
part shall include the notice specified
in § 60–4.2 of this part and the specifica-
tions in § 60–4.3 of this part in lieu of
the Hometown and Imposed Plans in-
cluding the Philadelphia Plan and Spe-
cial Bid Conditions. Until the Director
has issued an order pursuant to § 60–4.6
of this part establishing goals and
timetables for minorities in the appro-
priate geographical areas or for a
project covered by Special Bid Condi-
tions, the goals and timetables for mi-
norities to be inserted in the Notice re-
quired by 41 CFR 60–4.2 shall be the
goals and timetables contained in the
Hometown Plan, Imposed Plan or Spe-
cial Bid Conditions presently covering
the respective geographical area or
project involved.

(b) Signatories to a Hometown Plan
(including heavy highway affirmative
action plans) shall have 45 days from
the effective date of the regulations in
this part to submit under such a Plan
(for the director’s approval) goals and
timetables for women and to include
female representation on the Home-
town Plan Administrative Committee.
Such goals for female representation
shall be at least as high as the goals es-
tablished for female representation in
the notice issued pursuant to 41 CFR
60–4.6. Failure of the signatories, with-
in the 45-day period, to include female
representation and to submit goals for
women or a new plan, as appropriate,
shall result in an automatic termi-

nation of the Office of Federal Con-
tract Compliance Program’s approval
of the Hometown Plan. At any time the
Office of Federal Contract Compliance
Programs terminates or withdraws its
approval of a Hometown Plan, or when
the plan expires and another plan is
not approved, the contractors signa-
tory to the plan shall be covered auto-
matically by the specifications set
forth in § 60–4.3 of this part and by the
goals and timetables established for
that geographical area pursuant to § 60–
4.6 of this part.

§ 60–4.5 Hometown plans.
(a) A contractor participating, either

individually or through an association,
in an approved Hometown Plan (includ-
ing heavy highway affirmative action
plans) shall comply with its affirma-
tive action obligations under Executive
Order 11246 by complying with its obli-
gations under the plan: Provided, That
each contractor or subcontractor par-
ticipating in an approved plan is indi-
vidually required to comply with the
equal opportunity clause set forth in 41
CFR 60–1.4; to make a good faith effort
to achieve the goals for each trade par-
ticipating in the plan in which it has
employees; and that the overall good
performance by other contractors or
subcontractors toward a goal in an ap-
proved plan does not excuse any cov-
ered contractor’s or subcontractor’s
failure to take good faith efforts to
achieve the plan’s goals and time-
tables. If a contractor is not participat-
ing in an approved Hometown Plan it
shall comply with the specifications
set forth in § 60–4.3 of this part and with
the goals and timetables for the appro-
priate area as listed in the notice re-
quired by 41 CFR 60–4.2 with regard to
that trade. For the purposes of this
part 60–4, a contractor is not partici-
pating in a Hometown Plan for a par-
ticular trade if it:

(1) Ceases to be signatory to a Home-
town Plan covering that trade;

(2) Is signatory to a Hometown Plan
for that trade but is not party to a col-
lective bargaining agreement for that
trade;

(3) Is signatory to a Hometown Plan
for that trade but is party to a collec-
tive bargaining agreement with labor
organizations which are not or cease to
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be signatories to the same Hometown
Plan for that trade;

(4) Is signatory to a Hometown Plan
for that trade but is party to a collec-
tive bargaining agreement with a labor
organization for that trade but the two
have not jointly executed a specific
commitment to minority and female
goals and timetables and incorporated
the commitment in the Hometown
Plan for that trade;

(5) Is participating in a Hometown
Plan for that trade which is no longer
acceptable to the Office of Federal Con-
tract Compliance Programs;

(6) Is signatory to a Hometown Plan
for that trade but is party to a collec-
tive bargaining agreement with a labor
organization for that trade and the
labor organization and the contractor
have failed to make a good faith effort
to comply with their obligations under
the Hometown Plan for that trade.

(b) Contractors participating in
Hometown Plans must be able to dem-
onstrate their participation and docu-
ment their compliance with the provi-
sion of the Hometown Plan.

[43 FR 49254, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–4.6 Goals and timetables.

The Director, from time to time,
shall issue goals and timetables for mi-
nority and female utilization which
shall be based on appropriate
workforce, demographic or other rel-
evant data and which shall cover con-
struction projects or construction con-
tracts performed in specific geographi-
cal areas. The goals, which shall be ap-
plicable to each construction trade in a
covered contractor’s or subcontractor’s
entire workforce which is working in
the area covered by the goals and
timetables, shall be published as no-
tices in the FEDERAL REGISTER, and
shall be inserted by the contracting of-
ficers and applicants, as applicable, in
the Notice required by 41 CFR 60–4.2.
Covered construction contractors per-
forming construction work in geo-
graphical areas where they do not have
a Federal or federally assisted con-
struction contract shall apply the mi-
nority and female goals established for

the geographical area where the work
is being performed.

[45 FR 65978, Oct. 3, 1980]

§ 60–4.7 Effect on other regulations.

The regulations in this part are in
addition to the regulations contained
in this chapter which apply to con-
struction contractors and subcontrac-
tors generally. See particularly, 41
CFR 60–1.4 (a), (b), (c), (d), and (e); 60–
1.5; 60–1.7; 60–1.8; 60–1.26; 60–1.29; 60–1.30;
60–1.32; 60–1.41; 60–1.42; 60–1.43; and 41
CFR Part 60–3; Part 60–20; Part 60–30;
Part 60–40; and Part 60–50.

§ 60–4.8 Show cause notice.

If an investigation or compliance re-
view reveals that a construction con-
tractor or subcontractor has violated
the Executive order, any contract
clause, specifications or the regula-
tions in this chapter and if administra-
tive enforcement is contemplated, the
Director shall issue to the contractor
or subcontractor a notice to show
cause which shall contain the items
specified in paragraphs (i) through (iv)
of 41 CFR 60–2.2(c)(1). If the contractor
does not show good cause within 30
days, or in the alternative, fails to
enter an acceptable conciliation agree-
ment which includes where appro-
priate, make up goals and timetables,
back pay, and seniority relief for af-
fected class members, the OFCCP shall
follow the procedure in 41 CFR 60–
1.26(b): Provided, That where a concilia-
tion agreement has been violated, no
show cause notice is required prior to
the initiation of enforcement proceed-
ings.

[43 FR 49254, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–4.9 Incorporation by operation of
the order.

By operation of the order, the equal
opportunity clause contained in § 60–
1.4, the Notice of Requirement for Af-
firmative Action to Ensure Equal Em-
ployment Opportunity (Executive
Order 11246) contained in § 60–4.2, and
the Standard Federal Equal Employ-
ment Opportunity Construction Con-
tract Specifications (Executive Order
11246) contained in § 60–4.3 shall be
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deemed to be a part of every solicita-
tion or of every contract and sub-
contract, as appropriate, required by
the order and the regulations in this
chapter to include such clauses wheth-
er or not they are physically incor-
porated in such solicitation or contract
and whether or not the contract is
written.

PART 60–20—SEX DISCRIMINATION
GUIDELINES

Sec.
60–20.1 Title and purpose.
60–20.2 Recruitment and advertisement.
60–20.3 Job policies and practices.
60–20.4 Seniority system.
60–20.5 Discriminatory wages.
60–20.6 Affirmative actions.

AUTHORITY. Sec. 201, E.O. 11246, 30 FR 12319,
and E.O. 11375, 32 FR 14303, as amended by
E.O. 12086.

SOURCE: 43 FR 49258, Oct. 20, 1978, unless
otherwise noted.

§ 60–20.1 Title and purpose.
The purpose of the provisions in this

part is to set forth the interpretations
and guidelines of the Office of Federal
Contract Compliance Programs regard-
ing the implementation of Executive
Order 11246, as amended for the pro-
motion and insuring of equal opportu-
nities for all persons employed or seek-
ing employment with Government con-
tractors and subcontractors or with
contractors and subcontractors per-
forming under federally assisted con-
struction contracts, without regard to
sex. Experience has indicated that spe-
cial problems related to the implemen-
tation of the Executive order require a
definitive treatment beyond the terms
of the order itself. These interpreta-
tions are to be read in connection with
existing regulations, set forth in Part
60–1 of this chapter.

§ 60–20.2 Recruitment and advertise-
ment.

(a) Employers engaged in recruiting
activity must recruit employees of
both sexes for all jobs unless sex is a
bona fide occupation qualification.

(b) Advertisement in newspapers and
other media for employment must not
express a sex preference unless sex is a
bona fide occupational qualification for

the job. The placement of an advertise-
ment in columns headed ‘‘Male’’ or
‘‘Female’’ will be considered an expres-
sion of a preference, limitation, speci-
fication, or discrimination based on
sex.

§ 60–20.3 Job policies and practices.
(a) Written personnel policies relat-

ing to this subject area must expressly
indicate that there shall be no dis-
crimination against employees on ac-
count of sex. If the employer deals with
a bargaining representative for his em-
ployees and there is a written agree-
ment on conditions of employment,
such agreement shall not be inconsist-
ent with these guidelines.

(b) Employees of both sexes shall
have an equal opportunity to any
available job that he or she is qualified
to perform, unless sex is a bona fide oc-
cupational qualification.

NOTE: In most Government contract work
there are only limited instances where valid
reasons can be expected to exist which would
justify the exclusion of all men or all women
from any given job.

(c) The employer must not make any
distinction based upon sex in employ-
ment opportunities, wages, hours, or
other conditions of employment. In the
area of employer contributions for in-
surance, pensions, welfare programs
and other similar ‘‘fringe benefits’’ the
employer will not be considered to
have violated these guidelines if his
contributions are the same for men and
women or if the resulting benefits are
equal.

(d) Any distinction between married
and unmarried persons of one sex that
is not made between married and un-
married persons of the opposite sex will
be considered to be a distinction made
on the basis of sex. Similarly, an em-
ployer must not deny employment to
women with young children unless it
has the same exclusionary policies for
men; or terminate an employee of one
sex in a particular job classification
upon reaching a certain age unless the
same rule is applicable to members of
the opposite sex.

(e) The employer’s policies and prac-
tices must assure appropriate physical
facilities to both sexes. The employer
may not refuse to hire men or women,
or deny men or women a particular job
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because there are no restroom or asso-
ciated facilities, unless the employer is
able to show that the construction of
the facilities would be unreasonable for
such reasons as excessive expense or
lack of space.

(f)(1) An employer must not deny a
female employee the right to any job
that she is qualified to perform in reli-
ance upon a State ‘‘protective’’ law.
For example, such laws include those
which prohibit women from performing
in certain types of occupations (e.g., a
bartender or a core-maker); from work-
ing at jobs requiring more than a cer-
tain number of hours; and from work-
ing at jobs that require lifting or car-
rying more than designated weights.

(2) Such legislation was intended to
be beneficial, but, instead, has been
found to result in restricting employ-
ment opportunities for men and/or
women. Accordingly, it cannot be used
as a basis for denying employment or
for establishing sex as a bona fide occu-
pational qualification for the job.

(g)(1) Women shall not be penalized
in their conditions of employment be-
cause they require time away from
work on account of childbearing. When,
under the employer’s leave policy the
female employee would qualify for
leave, then childbearing must be con-
sidered by the employer to be a jus-
tification for leave of absence for fe-
male employees for a reasonable period
of time. For example, if the female em-
ployee meets the equally applied mini-
mum length of service requirements
for leave time, she must be granted a
reasonable leave on account of child-
bearing. The conditions applicable to
her leave (other than the length there-
of) and to her return to employment,
shall be in accordance with the em-
ployer’s leave policy.

(2) If the employer has no leave pol-
icy, childbearing must be considered by
the employer to be a justification for a
leave of absence for a female employee
for a reasonable period of time. Follow-
ing childbirth, and upon signifying her
intent to return within a reasonable
time, such female employee shall be re-
instated to her original job or to a po-
sition of like status and pay, without
loss of service credits.

(h) The employer must not specify
any differences for male and female

employees on the basis of sex in either
mandatory or optional retirement age.

(i) Nothing in these guidelines shall
be interpreted to mean that differences
in capabilities for job assignments do
not exist among individuals and that
such distinctions may not be recog-
nized by the employer in making spe-
cific assignments. The purpose of these
guidelines is to insure that such dis-
tinctions are not based upon sex.

§ 60–20.4 Seniority system.

Where they exist, seniority lines and
lists must not be based solely upon sex.
Where such a separation has existed,
the employer must eliminate this dis-
tinction.

§ 60–20.5 Discriminatory wages.

(a) The employer’s wages schedules
must not be related to or based on the
sex of the employees.

NOTE: The more obvious cases of discrimi-
nation exist where employees of different
sexes are paid different wages on jobs which
require substantially equal skill, effort and
responsibility and are performed under simi-
lar working conditions.

(b) The employer may not
discriminatorily restrict one sex to
certain job classifications. In such a
situation, the employer must take
steps to make jobs available to all
qualified employees in all classifica-
tions without regard to sex. (Example:
An electrical manufacturing company
may have a production division with
three functional units: One (assembly)
all female; another (wiring), all male;
and a third (circuit boards), also all
male. The highest wage attainable in
the assembly unit is considerably less
than that in the circuit board and wir-
ing units. In such a case the employer
must take steps to provide qualified fe-
male employees opportunity for place-
ment in job openings in the other two
units.)

(c) To avoid overlapping and conflict-
ing administration the Director will
consult with the Administrator of the
Wage and Hour Administration before
issuing an opinion on any matter cov-
ered by both the Equal Pay Act and
Executive Order 11246, as amended.
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§ 60–20.6 Affirmative action.

(a) The employer shall take affirma-
tive action to recruit women to apply
for those jobs where they have been
previously excluded.

NOTE: This can be done by various meth-
ods. Examples include: (1) Including in itin-
eraries of recruiting trips women’s colleges
where graduates with skills desired by the
employer can be found, and female students
of coeducational institutions and (2) design-
ing advertisements to indicate that women
will be considered equally with men for jobs.

(b) Women have not been typically
found in significant numbers in man-
agement. In many companies manage-
ment trainee programs are one of the
ladders to management positions. Tra-
ditionally, few, if any, women have
been admitted into these programs. An
important element of affirmative ac-
tion shall be a commitment to include
women candidates in such programs.

(c) Distinctions based on sex may not
be made in other training programs.
Both sexes should have equal access to
all training programs and affirmative
action programs should require a dem-
onstration by the employer that such
access has been provided.

PART 60–30—RULES OF PRACTICE
FOR ADMINISTRATIVE PROCEED-
INGS TO ENFORCE EQUAL OP-
PORTUNITY UNDER EXECUTIVE
ORDER 11246

GENERAL PROVISIONS

Sec.
60–30.1 Applicability of rules.
60–30.2 Waiver, modification.
60–30.3 Computation of time.
60–30.4 Form, filing, service of pleadings and

papers.

PREHEARING PROCEDURES

60–30.5 Administrative complaint.
60–30.6 Answer.
60–30.7 Notice of prehearing conference.
60–30.8 Motions; disposition of motions.
60–30.9 Interrogatories, and admissions as

to facts and documents.
60–30.10 Production of documents and

things and entry upon land for inspection
and other purposes.

60–30.11 Depositions upon oral examination.
60–30.12 Prehearing conferences.
60–30.13 Consent findings and order.

HEARINGS AND RELATED MATTERS

60–30.14 Designation of Administrative Law
Judges.

60–30.15 Authority and responsibilities of
Administrative Law Judges.

60–30.16 Appearances.
60–30.17 Appearance of witnesses.
60–30.18 Rules of evidence.
60–30.19 Objections; exceptions; offer of

proof.
60–30.20 Ex parte communications.
60–30.21 Oral argument.
60–30.22 Official transcript.
60–30.23 Summary judgment.
60–30.24 Participation by interested persons.

POST HEARING PROCEDURES

60–30.25 Proposed findings of fact and con-
clusions of law.

60–30.26 Record for recommended decision.
60–30.27 Recommended decision.
60–30.28 Exceptions to recommended deci-

sions.
60–30.29 Record.
60–30.30 Final Administrative order.

EXPEDITED HEARING PROCEDURES

60–30.31 Expedited hearings—when appro-
priate.

60–30.32 Administrative complaint and an-
swer.

60–30.33 Discovery.
60–30.34 Conduct of hearing.
60–30.35 Recommended decision after hear-

ing.
60–30.36 Exceptions to recommendations.
60–30.37 Final Administrative order.

AUTHORITY: Executive Order 11246, as
amended, 30 FR 12319, 32 FR 14303, as amend-
ed by E.O. 12086; 29 U.S.C. 793, as amended,
and 38 U.S.C. 4212, as amended.

SOURCE: 43 FR 49259, Oct. 20, 1978, unless
otherwise noted.

GENERAL PROVISIONS

§ 60–30.1 Applicability of rules.

This part provides the rules of prac-
tice for all administrative proceedings,
instituted by the OFCCP including but
not limited to proceedings instituted
against construction contractors or
subcontractors, which relate to the en-
forcement of equal opportunity under
Executive Order 11246, as amended. In
the absence of a specific provision, pro-
cedures shall be in accordance with the
Federal Rules of Civil Procedure.

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00153 Fmt 8010 Sfmt 8010 E:\CFR\174156.038 174156



154

41 CFR Ch. 60 (7–1–97 Edition)§ 60–30.2

§ 60–30.2 Waiver, modification.

Upon notice to all parties, the Ad-
ministrative Law Judge may, with re-
spect to matters pending before him
modify or waive any rule herein upon a
determination that no party will be
prejudiced and that the ends of justice
will be served thereby.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.3 Computation of time.

In computing any period of time
under these rules or in an order issued
hereunder, the time begins with the
day following the act, event, or default,
and includes the last day of the period,
unless it is a Saturday, Sunday, or
legal holiday observed by the Federal
Government in which event it includes
the next business day.

§ 60–30.4 Form, filing, service of plead-
ings and papers.

(a) Form. The original of all pleadings
and papers in a proceeding conducted
under the regulations in this part shall
be filed with the Administrative Law
Judge assigned to the case or with the
Chief Administrative Law Judge if the
case has not been assigned. Every
pleading and paper filed in the proceed-
ing shall contain a caption setting
forth the name of the agency institut-
ing the proceeding, the title of the ac-
tion, the case file number assigned by
the Administrative Law Judge, and a
designation of the pleading or paper
(e.g., complaint, motion to dismiss,
etc.). The pleading or papers shall be
signed and shall contain the address
and telephone number of the person
representing the party or the person on
whose behalf the pleading or paper was
filed. Unless otherwise ordered for good
cause by the Administrative Law
Judge regarding specific papers and
pleadings in a specific case, all such pa-
pers and pleadings are public docu-
ments.

(b) Service. Service upon any party
shall be made by the party filing the
pleading or document by delivering a
copy or mailing a copy to the party’s

last known address. When a party is
represented by an attorney, the service
shall by upon the attorney.

(c) Proof of service. A certificate of
the person serving the pleading or
other document by personal delivery or
by mailing, setting forth the manner of
services shall be proof of the service.

PREHEARING PROCEDURES

§ 60–30.5 Administrative complaint.

(a) Filing. The Solicitor of Labor, As-
sociate Solicitor for Labor Relations
and Civil Rights Regional Solicitors
and Regional Attorney upon referral
from the Office of Federal Contract
Compliance Programs, are authorized
to institute enforcement proceedings
by filing a complaint and serving the
complaint upon the contractor which
shall be designated as the defendant.
The Department of Labor, OFCCP, as
shall be designated on plaintiff.

(b) Contents. The complaint shall con-
tain a concise jurisdictional statement,
and a clear and concise statement suf-
ficient to put the defendant on notice
of the acts or practices it is alleged to
have committed in violation of the
order, the regulations, or its contrac-
tual obligations. The complaint shall
also contain a prayer regarding the re-
lief being sought, a statement of what-
ever sanctions the Government will
seek to impose and the name and ad-
dress of the attorney who will rep-
resent the Government.

(c) Amendment. The complaint may be
amended once as a matter of course be-
fore an answer is filed, and the defend-
ant may amend its answer once as a
matter of course not later than 10 days
after the filing of the original answer.
Other amendments of the complaint or
of the answer to the complaint shall be
made only by leave of the Administra-
tive Law Judge or by written consent
of the adverse party; and leave shall be
freely given where justice so requires.
An amended complaint shall be an-
swered within 14 days of its service, or
within the time for filing an answer to
the original complaint, whichever pe-
riod is longer. An amended answer
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shall be responded to within 14 days of
its service.

(E.O. 11246 as amended; sec. 503 of Rehabilita-
tion Act of 1973 as amended; sec. 402 of Viet-
nam Era Veterans Readjustment Assistance
Act of 1974)
[43 FR 49259, Oct. 20, 1978, as amended at 44
FR 49691, Aug. 24, 1979]

§ 60–30.6 Answer.
(a) Filing and service. Within 20 days

after the service of the complaint, the
defendant shall file an answer with the
Chief Administrative Law Judge if the
case has not been assigned to an Ad-
ministrative Law Judge. The answer
shall be signed by the defendant or its
attorney, and served on the Govern-
ment in accordance with § 60–30.4(b).

(b) Contents; failure to file. The answer
shall (1) contain a statement of the
facts which constitute the grounds of
defense, and shall specifically admit,
explain, or deny, each of the allega-
tions of the complaint unless the de-
fendant is without knowledge, in which
case the answer shall so state; or (2)
state that the defendant admits all the
allegations of the complaint. The an-
swer may contain a waiver of hearing;
and if not, a separate paragraph in the
answer shall request a hearing. The an-
swer shall contain the name and ad-
dress of the defendant, or of the attor-
ney representing the defendant. Fail-
ure to file an answer or to plead spe-
cifically to any allegation of the com-
plaint shall constitute an admission of
such allegation.

(c) Procedure, upon admission of facts.
The admission, in the answer or by
failure to file an answer, of all the ma-
terial allegations of fact contained in
the complaint shall constitute a waiver
of hearing. Upon such admission, the
Administrative Law Judge, without
further hearing, may prepare his deci-
sion in which he shall adopt as his pro-
posed findings of fact the material
facts alleged in the complaint. The par-
ties shall be given an opportunity to
file exceptions to his decision and to
file briefs in support of the exceptions.

§ 60–30.7 Notice of prehearing con-
ference.

The Administrative Law Judge shall
respond to defendant’s request for a
hearing within 15 days and shall serve

a notice of prehearing conference on
the parties. The notice shall contain
the time and place of the conference.

§ 60–30.8 Motions; disposition of mo-
tions.

(a) Motions. Motions shall state the
relief sought, the authority relied upon
and the facts alleged, and shall be filed
with the Administrative Law Judge. If
made before or after the hearing itself,
the motions shall be in writing. If
made at the hearing, motions may be
stated orally; but the Administrative
Law Judge may require that they be
reduced to writing and filed and served
on all parties in the same manner as a
formal motion. Unless otherwise or-
dered by the Administrative Law
Judge, written motions shall be accom-
panied by a supporting memorandum.
Within 10 days after a written motion
is served, or such other time period as
may be fixed, any party may file a re-
sponse to a motion.

(b) Disposition of motions. The Admin-
istrative Law Judge may not grant a
written motion prior to expiration of
the time for filing responses thereto,
except upon consent of the parties or
following a hearing, but may overrule
or deny such motion without awaiting
response: Provided, That prehearing
conferences, hearings, and decisions
need not be delayed pending disposition
of motions.

§ 60–30.9 Interrogatories, and admis-
sions as to facts and documents.

(a) Interrogatories. Not later than 25
days prior to the date of the hearing,
except for good cause shown, or not
later than 14 days prior to such earlier
date as the Administrative Law Judge
may order, any party may serve upon
an opposing party written interrog-
atories. Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless objected to. Answers
are to be signed by the person making
them and objections by the attorney or
by whoever is representing the party.
Answers and objections shall be filed
and served within 25 days of service of
the interrogatory.

(b) Admissions. Not later than 14 days
prior to the date of the hearing, except
for good cause shown, or not later than
14 days prior to such earlier date as the
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Administrative Law Judge may order,
any party may serve upon an opposing
party a written request for the admis-
sion of the genuineness and authentic-
ity of any relevant documents de-
scribed in and exhibited with the re-
quest, or for the admission of the truth
of any relevant matters of fact stated
in the request. Each of the matters as
to which an admission is requested
shall be deemed admitted, unless with-
in 25 days after service, the party to
whom the request is directed serves
upon the requesting party a sworn
statement either (1) denying specifi-
cally the matter as to which an admis-
sion is requested, or (2) setting forth in
detail the reasons why he cannot
truthfully either admit or deny such
matters.

(c) Objections or failures to respond.
The party submitting the interrog-
atory or request may move for an order
with respect to any objection or other
failure to respond.

§ 60–30.10 Production of documents
and things and entry upon land for
inspection and other purposes.

(a) After commencement of the ac-
tion, any party may serve on any other
party a request to produce and/or per-
mit the party, or someone acting on
his behalf, to inspect and copy any
unprivileged documents, phonorecords,
and other compilations, including com-
puter tapes and printouts which con-
tain or may lead to relevant informa-
tion and which are in the possession,
custody, or control of the party upon
whom the request is served. If nec-
essary, translation of data compila-
tions shall be done by the party fur-
nishing the information.

(b) After commencement of the ac-
tion, any party may serve on any other
party a request to permit entry upon
designated property which may be rel-
evant to the issues in the proceeding
and, which is in the possession or con-
trol of the party upon whom the re-
quest is served for the purpose of in-
spection, measuring, surveying or
photographing, testing, or sampling
the property or any designated object
or area.

(c) Each request shall set forth with
reasonable particularity the items to
be inspected and shall specify a reason-

able time and place for making the in-
spection and performing the related
acts.

(d) The party upon whom the request
is served shall respond within 25 days
after the service of the request. The re-
sponse shall state, with respect to each
item, that inspection and related ac-
tivities will be permitted as requested,
unless there are objections, in which
case the reasons for each objection
shall be stated. The party submitting
the request may move for an order
with respect to any objection or to
other failure to respond.

§ 60–30.11 Depositions upon oral exam-
ination.

(a) Depositions; notice of examination.
After commencement of the action,
any party may take the testimony of
any person, including a party, having
personal or expert knowledge of the
matters in issue, by deposition upon
oral examination. A party desiring to
take a deposition shall give reasonable
notice in writing to every other party
to the proceeding, and may use an ad-
ministrative subpoena. The notice
shall state the time and place for tak-
ing the deposition and the name and
address of each person to be examined,
if known, and, if the name is not
known, a general description sufficient
to identify him or the particular class
or group to which he belongs. The no-
tice shall also set forth the categories
of documents the witness is to bring
with him to the deposition, if any. A
copy of the notice shall be furnished to
the person to be examined unless his
name is unknown.

(b) Production of witnesses; obligation
of parties; objections. It shall be the obli-
gation of each party to produce for ex-
amination any person, along with such
documents as may be requested, at the
time and place, and on the date, set
forth in the notice, if that party has
control over such person. Each party
shall be deemed to have control over
its officers, agents, employees, and
members. Unless the parties agree oth-
erwise, depositions shall be held within
the county in which the witness resides
or works. The party or prospective wit-
ness may file with the Administrative
Law Judge an objection within 5 days
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after notice of production of such wit-
ness is served, stating with particular-
ity the reasons why the party cannot
or ought not to produce a requested
witness. The party serving the notice
may move for an order with respect to
such objection or failure to produce a
witness. All errors or irregularities in
compliance with the provisions of this
section shall be deemed waived unless
a motion to suppress the deposition or
some part thereof is made with reason-
able promptness after such defect is or,
with due diligence, might have been
ascertained.

(c) Before whom taken; scope of exam-
ination; failure to answer. Depositions
may be taken before any officer au-
thorized to administer oaths by the
laws of the United States or of the
place where the deposition is held. At
the time and place specified in the no-
tice, each party shall be permitted to
examine and cross-examine the witness
under oath upon any matter which is
relevant to the subject matter of the
proceeding, or which is reasonably cal-
culated to lead to the production of rel-
evant and otherwise admissible evi-
dence. All objections to questions, ex-
cept as to the form thereof, and all ob-
jections to evidence are reserved until
the hearing. A refusal or failure on the
part of any person under the control of
a party to answer a question shall op-
erate to create a presumption that the
answer, if given, would be unfavorable
to the controlling party, unless the
question is subsequently ruled im-
proper by the Administrative Law
Judge or the Administrative Law
Judge rules that there was valid jus-
tification for the witness’ failure or re-
fusal to answer the question: Provided,
That the examining party shall note on
the record during the deposition the
question which the deponent has failed,
or refused to answer, and state his in-
tention to invoke the presumption if
no answer is forthcoming.

(d) Subscription; certification; filing.
The testimony shall be reduced to
typewriting, either by the officer tak-
ing the deposition or under his direc-
tion, and shall be submitted to the wit-
ness for examination and signing. If
the deposition is not signed by the wit-
ness because he is ill, dead, cannot be
found, or refuses to sign it, such fact

shall be noted in the certificate of the
officer and the deposition may then be
used as fully as though signed. The of-
ficer shall immediately deliver the
original copy of the transcript, to-
gether with his certificate, in person or
by mail to the Administrative Law
Judge. Copies of the transcript and cer-
tificate shall be furnished to all per-
sons desiring them, upon payment of
reasonable charges, unless distribution
is restricted by order of the Adminis-
trative Law Judge for good cause
shown.

(e) Rulings on admissibility; use of dep-
osition. Subject to the provisions of this
section, objection may be made at the
hearing to receiving in evidence any
deposition or part thereof for any rea-
son which would require the exclusion
of the evidence if the witness were then
present and testifying. Any part or all
of a deposition, so far as admissible in
the discretion of the Administrative
Law Judge, may be used against any
party who was present or represented
at the taking of the deposition or who
had reasonable notice, in accordance
with the following provisions:

(1) Any deposition may be used by
any party for the purpose of con-
tradicting or impeaching the testi-
mony of the deponent as a witness.

(2) The deposition of a party or of
any one who at the time of taking the
deposition was an officer, director, or
managing agent, or was designated to
testify on behalf of a public or private
corporation, partnership, association,
or governmental agency which is a
party may be used by the adverse party
for any purpose.

(3) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the admin-
istrative law judge finds: (i) That the
witness is dead; or (ii) that the witness
is unable to attend or testify because
of age, illness, infirmity, or imprison-
ment; or (iii) that the party offering
the deposition has been unable to pro-
cure the attendance of the witness by
subpoena; or (iv) upon application and
notice, that such exceptional cir-
cumstances exist as to make it desir-
able to allow the deposition to be used.

(4) If only part of a deposition is in-
troduced in evidence by a party, any
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party may introduce any other parts
by way of rebuttal and otherwise.

(f) Stipulations. If the parties so stipu-
late in writing, depositions may be
taken before any person at any time or
place, upon any notice and in any man-
ner, and when so taken may be used
like other depositions.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.12 Prehearing conferences.
(a) Upon his own motion or the mo-

tion of the parties, the Administrative
Law Judge may direct the parties or
their counsel to meet with him for a
conference to consider:

(1) Simplification of the issues;
(2) Necessity or desirability of

amendments to pleadings for purposes
of clarification, simplification, or limi-
tation;

(3) Stipulations, admissions of fact
and of contents and authenticity of
documents;

(4) Limitation of number of wit-
nesses;

(5) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its;

(6) Such other matters as may tend
to expedite the disposition of the pro-
ceedings.

(b) The record shall show the matters
disposed of by order and by agreement
in such pretrial conferences. The subse-
quent course of the proceeding shall be
controlled by such action.

§ 60–30.13 Consent findings and order.
(a) General. At any time after the is-

suance of a complaint and prior to or
during the reception of evidence in any
proceeding, the parties may jointly
move to defer the receipt of any evi-
dence for a reasonable time to permit
negotiation of an agreement contain-
ing consent findings and an order dis-
posing of the whole or any part of the
proceeding. The allowance of such
deferment and the duration thereof
shall be in the discretion of the Admin-
istrative Law Judge after consider-
ation of the nature of the proceeding,
the requirments of the public interest,
the representations of the parties, and
the probability of an agreement being
reached which will result in a just dis-
position of the issues involved.

(b) Content. Any agreement contain-
ing consent findings and an order dis-
posing of a proceeding shall also pro-
vide:

(1) That the order shall have the
same force and effect as an order made
after full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the complaint and the agree-
ment;

(3) That any further procedural steps
are waived; and

(4) That any right to challenge or
contest the validity of the findings and
order entered into in accordance with
the agreement is waived.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their counsel may:

(1) Submit the proposed agreement to
the Administrative Law Judge for his
consideration;

(2) Inform the Administrative Law
Judge that agreement cannot be
reached.

(d) Disposition. In the event an agree-
ment containing consent findings and
an order is submitted within the time
allowed, the Administrative Law
Judge, within 30 days, shall accept
such agreement by issuing his decision
based upon the agreed findings, and his
decision shall consititute the final Ad-
ministrative order.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

HEARINGS AND RELATED MATTERS

§ 60–30.14 Designation of Administra-
tive Law Judges.

Hearings shall be held before an Ad-
ministrative Law Judge of the Depart-
ment of Labor who shall be designated
by the Chief Administrative Law Judge
of the Department of Labor. After com-
mencement of the proceeding but prior
to the designation of an Administra-
tive Law Judge, pleadings and papers
shall be filed with the Chief Adminis-
trative Law Judge.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.15 Authority and responsibil-
ities of Administrative Law Judges.

The Administrative Law Judge shall
propose findings and conclusions to the
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Secretary on the basis of the record. In
order to do so, he shall have the duty
to conduct a fair hearing, to take all
necesssary action to avoid delay, and
to maintain order. He shall have all
powers necessary to those ends, includ-
ing, but not limited to, the power to:

(a) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding,
or to consider other matters that may
aid in the expeditious disposition of the
proceeding by consent of the parties or
upon his own motion;

(b) Require parties to state their po-
sition with respect to the various is-
sues in the proceeding;

(c) Require parties to produce for ex-
amination those relevant witnesses and
documents under their control; and re-
quire parties to answer interrogatories
and requests for admissions in full;

(d) Administer oaths;
(e) Rule on motions, and other proce-

dural items or matters pending before
him;

(f) Regulate the course of the hearing
and conduct of participants therein;

(g) Examine and cross-examine wit-
nesses, and introduce into the record
documentary or other evidence;

(h) Receive, rule on, exclude, or limit
evidence and limit lines of questioning
or testimony which are irrelevant, im-
material, or unduly repetitious;

(i) Fix time limits for submission of
written documents in matters before
him and extend any time limits estab-
lished by this part upon a determina-
tion that no party will be prejudiced
and that the ends of justice will be
served thereby;

(j) Impose appropriate sanctions
against any party or person failing to
obey an order under these rules which
may include:

(1) Refusing to allow the disobedient
party to support or oppose designated
claims or defenses, or prohibiting it
from introducing designated matters in
evidence;

(2) Excluding all testimony of an un-
responsive or evasive witness, or deter-
mining that the answer of such wit-
ness, if given, would be unfavorable to
the party having control over him; and

(3) Expelling any party or person
from further participation in the hear-
ing;

(k) Take official notice of any mate-
rial fact not appearing in evidence in
the record, which is among the tradi-
tional matters of judicial notice;

(l) Recommend whether the respond-
ent is in current violation of the order,
regulations, or its contractual obliga-
tions, as well as the nature of the relief
necessary to insure the full enjoyment
of the rights secured by the order;

(m) Issue subpoenas; and
(n) Take any action authorized by

these rules.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.16 Appearances.
(a) Representation. The parties or

other persons or organizations partici-
pating pursuant to this part 60–30 have
the right to be represented by counsel.

(b) Failure to appear. In the event
that a party appears at the hearing and
no party appears for the opposing side,
the party who is present shall have an
election to present his evidence in
whole or such portion thereof sufficient
to make a prima facie case before the
Administrative Law Judge. Failure to
appear at the hearing shall not be
deemed to be a waiver of the right to
be served with a copy of the Adminis-
trative Law Judge’s recommended de-
cision and to file exceptions to it.

§ 60–30.17 Appearance of witnesses.
(a) A party wishing to procure the

appearance at the hearing of any per-
son having personal or expert knowl-
edge of the matters in issue shall serve
on the prospective witness a notice,
which may be accomplished by an ad-
ministrative subpoena, setting forth
the time, date, and place at which he is
to appear for the purpose of giving tes-
timony. The notice shall also set forth
the categories of documents the wit-
ness is to bring with him to the hear-
ing, if any. A copy of the notice shall
be filed with the Administrative Law
Judge and additional copies shall be
served upon the opposing parties.

(b) It shall be the obligation of each
party to produce for examination any
person, along with such documents as
may be requested, at the time and
place, and on the date, set forth in the
notice, if that party has control over
such person. Each party shall be
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deemed to have control over its offi-
cers, agents, employees, and members.
Due regard shall be given to the con-
venience of witnesses in scheduling
their testimony so that they will be de-
tained no longer than reasonably nec-
essary.

(c) The party or prospective witness
may file an objection within 5 days
after notice of production of such wit-
ness is served stating with particular-
ity the reasons why the party cannot
produce a requested witness. The party
serving the notice may move for an
order with respect to such objection or
failure to produce a witness.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.18 Rules of evidence.
In any hearing, decision, or adminis-

trative review conducted pursuant to
this part, all evidentiary matters shall
be governed by Office of Administra-
tive Law Judges’ Rules of evidence at
29 CFR part 18, subpart B, Provided
however, That the provision at 29 CFR
18.1104 which delays the effective date
of the rule with respect to certain in-
vestigations does not apply.

[55 FR 19069, May 8, 1990]

§ 60–30.19 Objections; exceptions; offer
of proof.

(a) Objections. If a party objects to
the admission or rejection of any evi-
dence or to the limitation of the scope
of any examination or cross-examina-
tion or the failure to limit such scope,
he shall state briefly the grounds for
such objection. Rulings on all objec-
tions shall appear in the record. Only
objections made on the record may be
relied upon subsequently in the pro-
ceedings.

(b) Exceptions. Formal exception to
an adverse ruling is not required. Rul-
ings by the Administrative Law Judge
shall not be appealed prior to the
transfer of the case to the Secretary,
but shall be considered by the Sec-
retary upon filing exceptions to the
Administrative Law Judge’s rec-
ommendations and conclusions.

(c) Offer of proof. An offer of proof
made in connection with an objection
taken to any ruling excluding proffered
oral testimony shall consist of a state-

ment of the substance of the evidence
which counsel contends would be ad-
duced by such testimony; and, if the
excluded evidence consists of evidence
in written form or consists of reference
to documents, a copy of such evidence
shall be marked for identification and
shall accompany the record as the offer
of proof.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.20 Ex parte communications.
The Administrative Law Judge shall

not consult any person, or party, on
any fact in issue unless upon notice
and opportunity for all parties to par-
ticipate. No employee or agent of the
Federal Government engaged in the in-
vestigation and prosecution of this
case shall participate or advise in the
rendering of the recommended or final
decision in the case, except as witness
or counsel in the proceeding.

§ 60–30.21 Oral argument.
Any party shall be entitled upon re-

quest to a reasonable period between
the close of evidence and termination
of the hearing for oral argument. Oral
arguments shall be included in the offi-
cial transcript of the hearing.

§ 60–30.22 Official transcript.
The official transcripts of testimony

taken, together with any exhibits,
briefs, or memorandums of law, shall
be filed with the Administrative Law
Judge. Transcripts of testimony may
be obtained from the official reporter
by the parties and the public as pro-
vided in section 11(a) of the Federal Ad-
visory Committee Act (86 Stat. 770).
Upon notice to all parties, the Admin-
istrative Law Judge may authorize
such corrections to the transcript as
are necessary to reflect accurately the
testimony.

§ 60–30.23 Summary judgment.
(a) For the Government. At any time

after the expiration of 20 days from the
commencement of the action, or after
service of a motion for summary judg-
ment by the respondent, the Govern-
ment may move with or without sup-
porting affidavits for a summary judg-
ment upon all claims or any part.
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(b) For defendant. The defendant may,
at any time after commencement of
the action, move with or without sup-
porting affidavits for summary judg-
ment in its favor as to all claims or
any part.

(c) Other parties. Any other party to a
formal proceeding under this part may
support or oppose motions for sum-
mary judgment made by the Govern-
ment or respondent, in accordance with
this section, but may not move for a
summary judgment in his own behalf.

(d) Statement of uncontested facts. All
motions for summary judgment shall
be accompanied by a ‘‘Statement of
Uncontested Facts’’ in which the mov-
ing party sets forth all alleged
uncontested material facts which shall
provide the basis for its motion. At
least 5 days prior to the time fixed for
hearing on the motion, any party con-
tending that any material fact regard-
ing the matter covered by the motion
is in dispute, shall file a ‘‘Statement of
Disputed Facts.’’ Failure to file a
‘‘Statement of Disputed Facts’’ shall
be deemed as an admission to the
‘‘Statement of Uncontested Facts.’’

(e) Motion and proceedings. The mo-
tion shall be served upon all parties at
least 15 days before the time fixed for
the hearing on the motion. The adverse
party or parties may serve opposing af-
fidavits prior to the day of hearing.
The judgment sought shall be rendered
forthwith if the complaint and answer,
depositions, and admissions on file, to-
gether with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving
party is entitled to a judgment as a
matter of law. Summary judgment ren-
dered for or against the Government or
the respondent shall constitute the
findings and recommendations on the
issues involved. Hearings on motions
made under this section shall be sched-
uled by the Administrative Law Judge.

(f) Case not fully adjudicated on mo-
tion. If on motion under this section
judgment is not rendered upon the
whole case or for all the relief asked
and a final hearing is necessary, the
Administrative Law Judge at the hear-
ing of the motion, by examining the
notice and answer and the evidence be-
fore him and by interrogating counsel,
shall, if practicable, ascertain what

material facts exist without substan-
tial controversy and what material
facts are actually and in good faith
controverted. He shall thereupon make
an order specifying the facts that ap-
pear without substantial controversy,
including the extent to which relief is
not in controversy, and directing such
further proceedings as are just. At the
hearing on the merits, the facts so
specified shall be deemed established,
and the final hearing shall be con-
ducted accordingly.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–30.24 Participation by interested
persons.

(a)(1) To the extent that proceedings
hereunder involve employment of per-
sons covered by a collective bargaining
agreement, and compliance may neces-
sitate a revision of such agreement,
any labor organization which is a sig-
natory to the agreement shall have the
right to participate as a party.

(2) Other persons or organizations
shall have the right to participate as
parties if the final Administrative
order could adversely affect them or
the class they represent, and such par-
ticipation may contribute materially
to the proper disposition of the pro-
ceedings.

(3) Any person or organization wish-
ing to participate as a party under this
section shall file with the Administra-
tive Law Judge and serve on all parties
a petition within 25 days after the com-
mencement of the action or at such
other time as ordered by the Adminis-
trative Law Judge, so long as it does
not disrupt the proceeding. Such peti-
tion shall concisely state: (i) Petition-
er’s interest in the proceedings; (ii)
who will appear for petitioner; (iii) the
issues on which petitioner wishes to
participate; and (iv) whether petitioner
intends to present witnesses.

(4) The Administrative Law Judge
shall determine whether each peti-
tioner has the requisite interest in the
proceedings and shall permit or deny
participation accordingly. Where peti-
tions to participate as parties are made
by individuals or groups with common
interest, the Administrative Law
Judge may request all such petitioners
to designate a single representative to
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represent all such petitioners: Provided,
That the representative of a labor or-
ganization qualifying to participate
under paragraph (a)(1) of the section
must be permitted to participate in the
proceedings. The Administrative Law
Judge shall give each petitioner writ-
ten notice of the decision on his peti-
tion; and if the petition is denied, he
shall briefly state the grounds for de-
nial and shall then treat the petition
as a request for participation as amicus
curiae. The Administrative Law Judge
shall give written notice to each party
of each petition granted.

(b)(1) Any other interested person or
organization wishing to participate as
amicus curiae shall file a petition be-
fore the commencement of the final
hearing with the Administrative Law
Judge. Such petition shall concisely
state: (i) The petitioner’s interest in
the hearing; (ii) who will represent the
petitioner; and (iii) the issues on which
petitioner intends to present argu-
ment. The Administrative Law Judge
may grant the petition if he finds that
the petitioner has a legitimate interest
in the proceedings, and that such par-
ticipation may contribute materially
to the proper disposition of the issues.
An amicus curiae is not a party but
may participate as provided in this sec-
tion.

(2) An amicus curiae may present a
brief oral statement at the hearing at
the point in the proceeding specified by
the Administrative Law Judge. He may
submit a written statement of position
to the Administrative Law Judge prior
to the beginning of a hearing and shall
serve a copy on each party. He may
also submit a brief or written state-
ment at such time as the parties sub-
mit briefs and exceptions, and he shall
serve a copy on each party.

[43 FR 49259, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

POST-HEARING PROCEDURES

§ 60–30.25 Proposed findings of fact
and conclusions of law.

Within 20 days after receipt of the
transcript of the testimony, each party
and amicus may file a brief. Such
briefs shall be served simultaneously
on all parties and amici, and a certifi-
cate of service shall be furnished to the

Administrative Law Judge. Requests
for additional time in which to file a
brief shall be made in writing, and cop-
ies shall be served simultaneously on
the other parties. Requests for exten-
sions shall be received not later than 3
days before the date such briefs are
due. No reply brief may be filed except
by special permission of the Adminis-
trative Law Judge.

§ 60–30.26 Record for recommended
decision.

The transcript of testimony, exhib-
its, and all papers, documents, and re-
quests filed in the proceedings, includ-
ing briefs, but excepting the cor-
respondence section of the docket,
shall constitute the record for decision.

§ 60–30.27 Recommended decision.

Within a reasonable time after the
filing of briefs, the Administrative Law
Judge shall recommend findings, con-
clusions, and a decision. These rec-
ommendations shall be certified, to-
gether with the record for rec-
ommended decision, to the Administra-
tive Review Board, United States De-
partment of Labor, for a final Adminis-
trative order. The recommended find-
ings, conclusions, and decision shall be
served on all parties and amici to the
proceeding.

[61 FR 19988, May 3, 1996]

§ 60–30.28 Exceptions to recommended
decisions.

Within 14 days after receipt of the
recommended findings, conclusions,
and decision, any party may submit ex-
ceptions to said recommendation.
These exceptions may be responded to
by other parties within 14 days of their
receipt by said parties. All exceptions
and responses shall be filed with the
Administrative Review Board, United
States Department of Labor. Service of
such briefs or exceptions and responses
shall be made simultaneously on all
parties to the proceeding. Requests to
the Administrative Review Board,
United States Department of Labor, for
additional time in which to file excep-
tions and responses shall be in writing
and copies shall be served simulta-
neously on other parties. Requests for
extensions must be received no later
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than 3 days before the exceptions are
due.

[61 FR 19988, May 3, 1996]

§ 60–30.29 Record.
After expiration of the time for filing

briefs and exceptions, the Administra-
tive Review Board, United States De-
partment of Labor, shall make a final
decision, which shall be the final Ad-
ministrative order, on the basis of the
record. The record shall consist of the
record for recommended decision, the
rulings and recommended decision of
the Administrative Law Judge and the
exceptions and briefs filed subsequent
to the Administrative Law Judge’s de-
cision.

[61 FR 19988, May 3, 1996]

§ 60–30.30 Final Administrative Order.
After expiration of the time for fil-

ing, the Administrative Review Board,
United States Department of Labor,
shall make a final Administrative
order which shall be served on all par-
ties. If the Administrative Review
Board, United States Department of
Labor, concludes that the defendant
has violated the Executive Order, the
equal opportunity clause, or the regu-
lations, an Administrative order shall
be issued enjoining the violations, and
requiring the contractor to provide
whatever remedies are appropriate, and
imposing whatever sanctions are ap-
propriate, or any of the above. In any
event, failure to comply with the Ad-
ministrative order shall result in the
immediate cancellation, termination
and suspension of the respondent’s con-
tracts and/or debarment of the respond-
ent from further contracts.

[61 FR 19988, May 3, 1996]

EXPEDITED HEARING PROCEDURES

AUTHORITY: Sections 60–30.31 to 60–30.37 is-
sued under E.O. 11246 (30 FR 12319) as amend-
ed by E.O. 11375 and 12086.

SOURCE: Sections 60–30.31 to 60–30.37 ap-
peared at 44 FR 77003, Dec. 28, 1979, unless
otherwise noted.

§ 60–30.31 Expedited hearings—when
appropriate.

Expedited Hearings may be used,
inter alia, when a contractor or sub-

contractor has violated a conciliation
agreement; has not adopted and imple-
mented an acceptable affirmative ac-
tion program; has refused to give ac-
cess to or to supply records or other in-
formation as required by the equal op-
portunity clause; or has refused to
allow an on-site compliance review to
be conducted.

§ 60–30.32 Administrative complaint
and answer.

(a) Expedited hearings shall be com-
menced by filing an administrative
complaint in accordance with 41 CFR
60–30.5. The complaint shall state that
the hearing is subject to these expe-
dited hearing procedures.

(b) The answer shall be filed in ac-
cordance with 41 CFR 60–30.6 (a) and
(b).

(c) Failure to request a hearing with-
in the 20 days provided by 41 CFR 60–
30.6(a) shall constitute a waiver of
hearing, and all the material allega-
tions of fact contained in the com-
plaint shall be deemed to be admitted.
If a hearing is not requested or is
waived, within 25 days of the com-
plaint’s filing, the Administrative Law
Judge shall adopt as findings of fact
the material facts alleged in the com-
plaint, and shall order the appropriate
sanctions and/or penalties sought in
the complaint. The Administrative
Law Judge’s findings and order shall
constitute a final Administrative
order, unless the Office of the Solici-
tor, U.S. Department of Labor, files ex-
ceptions to the findings and order with-
in 10 days of receipt thereof. If the Of-
fice of the Solicitor, U.S. Department
of Labor, files exceptions, the matter
shall proceed in accordance with § 60–
30.36 of this part.

(d) If a request for a hearing is re-
ceived within 20 days as provided by 41
CFR 60–30.6(a), the hearing shall be
convened within 45 days of receipt of
the request and shall be completed
within 15 days thereafter, unless more
hearing time is required.

§ 60–30.33 Discovery.

(a) Any party may serve requests for
admissions in accordance with § 60–30.9
(b) and (c).
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(b) Witness lists and hearing exhibits
will be exchanged at least 10 days in
advance of the hearing.

(c) For good cause shown, and upon
motion made in accordance with § 60–
30.8, the Administrative Law Judge
may allow the taking of depositions.
Other discovery will not be permitted.

§ 60–30.34 Conduct of hearing.
(a) At the hearing, the Government

shall be given an opportunity to dem-
onstrate the basis for the request for
sanctions and/or remedies, and the con-
tractor shall be given an opportunity
to show that the violation complained
of did not occur and/or that good cause
or good faith efforts excuse the alleged
violations. Both parties shall be al-
lowed to present evidence and argu-
ment and to cross-examine witnesses.

(b) The hearing shall be informal in
nature, and the Administrative Law
Judge shall not be bound by formal
rules of evidence.

§ 60–30.35 Recommended decision
after hearing.

Within 15 days after the hearing is
concluded, the Administrative Law
Judge shall recommend findings, con-
clusions, and a decision. The Adminis-
trative Law Judge may permit the par-
ties to file written post-hearing briefs
within this time period, but the Ad-
ministrative Law Judge’s recommenda-
tions shall not be delayed pending re-
ceipt of such briefs. These rec-
ommendations shall be certified, to-
gether with the record, to the Adminis-
trative Review Board, United States
Department of Labor, for a final Ad-
ministrative order. The recommended
decision shall be served on all parties
and amici to the proceeding.

[61 FR 19989, May 3, 1996]

§ 60–30.36 Exceptions to recommenda-
tions.

Within 10 days after receipt of the
recommended findings, conclusions and
decision, any party may submit excep-
tions to said recommendations. Excep-
tions may be responded to by other
parties within 7 days after receipt by
said parties of the exceptions. All ex-
ceptions and responses shall be filed
with the Administrative Review Board,
United States Department of Labor.

Briefs or exceptions and responses shall
be served simultaneously on all parties
to the proceeding.

[61 FR 19989, May 3, 1996]

§ 60–30.37 Final Administrative order.
After expiration of the time for filing

exceptions, the Administrative Review
Board, United States Department of
Labor, shall issue a final Administra-
tive order which shall be served on all
parties. Unless the Administrative Re-
view Board, United States Department
of Labor, issues a final Administrative
order within 30 days after the expira-
tion of the time for filing exceptions,
the Administrative Law Judge’s rec-
ommended decision shall become a
final Administrative order which shall
become effective on the 31st day after
expiration of the time for filing excep-
tions. Except as to specific time peri-
ods required in this subsection, 41 CFR
60–30.30 shall be applicable to this sub-
section.

[61 FR 19989, May 3, 1996]

PART 60–40—EXAMINATION AND
COPYING OF OFCCP DOCUMENTS

Subpart A—General

Sec.
60–40.1 Purpose and scope.
60–40.2 Information available on request.
60–40.3 Information exempt from compul-

sory disclosure and which may be with-
held.

60–40.4 Information disclosure of which is
prohibited by law.

Subpart B—Procedures for Disclosure

60–40.5 Applicability of procedures.
60–40.6 To whom to direct requests.
60–40.7 Partial disclosure.
60–40.8 Facilities and procedures for disclo-

sure.

AUTHORITY: E.O. 11246, as amended by E.O.
11375, and as amended by E.O. 12086; 5 U.S.C.
552.

SOURCE: 43 FR 49264, Oct. 20, 1978, unless
otherwise noted.

Subpart A—General
§ 60–40.1 Purpose and scope.

This part contains the general rules
of the OFCCP providing for public ac-
cess to information from records of the
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OFCCP or its various compliance agen-
cies. These regulations implement 5
U.S.C. 552, the Freedom of Information
Act and supplement the policy and reg-
ulations of the Department of Labor, 29
CFR Part 70. It is the policy of the
OFCCP to disclose information to the
public and to cooperate with other pub-
lic agencies as well as private parties
seeking to eliminate discrimination in
employment. This part sets forth gen-
erally the categories of records acces-
sible to the public, the types of records
subject to prohibitions or restrictions
on disclosure, and the places at which
and the procedures whereby members
of the public may obtain access to and
inspect and copy information from
records in the custody of the OFCCP.

[43 FR 49264, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–40.2 Information available on re-
quest.

(a) Upon the request of any person
for identifiable records obtained or
generated pursuant to Executive Order
11246 (as amended) such records shall
be made available for inspection and
copying, notwithstanding the applica-
bility of the exemption from manda-
tory disclosure set forth in 5 U.S.C. 552
subsection (b), if it is determined that
the requested inspection or copying
furthers the public interest and does
not impede any of the functions of the
OFCCP, except in the case of records
disclosure of which is prohibited by
law.

(b) Consistent with the above, all
contract compliance documents within
the custody of the OFCCP shall be dis-
closed upon request unless specifically
prohibited by law or as limited else-
where herein. The types of documents
which if in the custody of the OFCCP
must be disclosed include, but are not
limited to, the following:

(1) Affirmative action plans, whether
or not reviewed and finally accepted by
the OFCCP except as limited in 41 CFR
60–40.3(a)(1).

(2) Imposed plans and hometown
plans, pending or approved.

(3) Text of final conciliation agree-
ments.

(4) Validation studies of tests or
other preemployment selection meth-
ods.

(5) Dates and times of scheduled com-
pliance reviews.

§ 60–40.3 Information exempt from
compulsory disclosure and which
may be withheld.

(a) The following documents or parts
thereof are exempt from mandatory
disclosure by the OFCCP, and should be
withheld if it is determined that the re-
quested inspection or copying does not
further the public interest and might
impede the discharge of any of the
functions of the OFCCP.

(1) Those portions of affirmative ac-
tion plans such as goals and timetables
which would be confidential commer-
cial or financial information because
they indicate, and only to the extent
that they indicate, that a contractor
plans major shifts or changes in his
personnel requirements and he has not
made this information available to the
public. A determination to withhold
this type of information should be
made only after receiving verification
and a satisfactory explanation from
the contractor that the information
should be withheld.

(2) Those portions of affirmative ac-
tion plans which constitute informa-
tion on staffing patterns and pay scales
but only to the extent that their re-
lease would injure the business or fi-
nancial position of the contractor,
would constitute a release of confiden-
tial financial information of an em-
ployee or would constitute an unwar-
ranted invasion of the privacy of an
employee.

(3) The names of individual complain-
ants.

(4) The assignments to particular
contractors of named compliance offi-
cers if such disclosure would subject
the named compliance officers to
undue harassment or would affect the
efficient enforcement of the Executive
order.

(5) Compliance investigation files in-
cluding the standard compliance re-
view report and related documents,
during the course of the review to
which they pertain or while enforce-
ment action against the contractor is
in progress or contemplated within a
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reasonable time. Therefore, these re-
ports and related files shall not be dis-
closed only to the extent that informa-
tion contained therein constitutes
trade secrets and confidential commer-
cial or financial information, inter-
agency or intra-agency memoranda or
letters which would not be available by
law to a private party in litigation
with the agency, personnel and medical
files and similar files the disclosure of
which would constitute a clearly un-
warranted invasion of personal privacy,
data which would be exempt from man-
datory disclosure pursuant to the ‘‘in-
formants privilege’’ or such informa-
tion the disclosure of which is prohib-
ited by statute.

(6) Copies of preemployment selec-
tion tests used by contractors.

(b) Other records may be withheld
consistent with the Freedom of Infor-
mation Act on a case-by-case basis,
with the prior approval of the Director,
OFCCP.

§ 60–40.4 Information disclosure of
which is prohibited by law.

The Standard Form 100 (EEO–1)
which is submitted by contractors to
the OFCCP or a Joint Reporting Com-
mittee servicing both the OFCCP and
the EEOC shall be disclosed pending
further instructions from the Director.
The statutory prohibition on disclosure
set forth in section 709(e) of the Civil
Rights Act of 1964 is limited by the
terms of that section to information
obtained pursuant to the authority of
title VII of that Act and its disclosure
by employees of the EEOC.

Subpart B—Procedures for
Disclosure

§ 60–40.5 Applicability of procedures.
Requests for the inspection and copy-

ing of information from records in the
custody of the OFCCP which are identi-
fiable and available under the provi-
sions of Subpart A of this part shall be
made and acted upon as provided in the
following sections of this subpart. Offi-
cers and employees of the OFCCP are
authorized by the Director to continue
to furnish to the public, informally and
without compliance with these proce-
dures, information and copies from its
records which prior to the enactment

of the Freedom of Information Act (5
U.S.C. 552) were customarily furnished
in the regular performance of their du-
ties.

[43 FR 49264, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–40.6 To whom to direct requests.

A request for contract compliance
records or information shall be di-
rected to the National OFCCP or ap-
propriate OFCCP Regional or Area Of-
fice. If the person making the request
does not know in which office the
record is located, he may direct his re-
quest to the Director, Office of Federal
Contract Compliance Programs, De-
partment of Labor, 200 Constitution
Avenue NW., Washington, DC 20210, for
appropriate handling.

§ 60–40.7 Partial disclosure.

If a requested record contains some
materials which are protected from
disclosure and other materials which
are not so protected, identifying de-
tails or protected matters shall be de-
leted wherever analysis indicates that
such deletions are feasible. Whenever
such deletions are made, the remainder
of the records may be disclosed.

§ 60–40.8 Facilities and procedures for
disclosure.

(a) [Reserved]
(b) Procedures relating to the

avaliability of records shall be gov-
erned by the Department of Labor reg-
ulations, 29 CFR 70.35 to 70.64.

PART 60–50—GUIDELINES ON DIS-
CRIMINATION BECAUSE OF RELI-
GION OR NATIONAL ORIGIN

Sec.
60–50.1 Purpose and scope.
60–50.2 Equal employment policy.
60–50.3 Accommodations to religious observ-

ance and practice.
60–50.4 Enforcement.
60–50.5 Nondiscrimination.

AUTHORITY: Sec. 201, E.O. 11246, 30 FR 12319,
and E.O. 11375, 32 FR 14303, as amended by
E.O. 12086.

SOURCE: 43 FR 49265, Oct. 20, 1978, unless
otherwise amended.
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§ 60–50.1 Purpose and scope.
(a) The purpose of the provisions in

this part is to set forth the interpreta-
tions and guidelines of the Office of
Federal Contract Compliance Pro-
grams regarding the implementation of
Executive Order 11246, as amended, for
promoting and insuring equal employ-
ment opportunities for all persons em-
ployed or seeking employment with
Government contractors and sub-
contractors or with contractors and
subcontractors performing under feder-
ally assisted construction contracts,
without regard to religion or national
origin.

(b) Members of various religious and
ethnic groups, primarily but not exclu-
sively of Eastern, Middle, and Southern
European ancestry, such as Jews,
Catholics, Italians, Greeks, and Slavic
groups, continue to be excluded from
executive, middle-management, and
other job levels because of discrimina-
tion based upon their religion and/or
national origin. These guidelines are
intended to remedy such unfair treat-
ment.

(c) These guidelines are also intended
to clarify the obligations of employers
with respect to accommodating to the
religious observances and practices of
employees and prospective employees.

(d) The employment problems of
blacks, Spanish-surnamed Americans,
orientals, and American Indians are
treated under Part 60–2 of this chapter
and under other regulations and proce-
dures implementing the requirements
of Executive Order 11246, as amended.
Accordingly, the remedial provisions of
§ 60–50.2(b) shall not be applicable to
the employment problems of these
groups.

(e) Nothing contained in this Part 60–
50 is intended to supersede or otherwise
limit the exemption set forth in § 60–
1.5(a)(5) of this chapter for contracts
with certain educational institutions.

§ 60–50.2 Equal employment policy.
(a) General requirements. Under the

equal opportunity clause contained in
section 202 of Executive Order 11246, as
amended, employers are prohibited
from discriminating against employees
or applicants for employment because
of religion or national origin, and must
take affirmative action to insure that

applicants are employed, and that em-
ployees are treated during employ-
ment, without regard to their religion
or national origin. Such action in-
cludes, but is not limited to the follow-
ing: Employment, upgrading, demo-
tion, or transfer: Recruitment or re-
cruitment advertising; layoff or termi-
nation; rates of pay or other forms of
compensation; and selection for train-
ing, including apprenticeship.

(b) Outreach and positive recruitment.
Employers shall review their employ-
ment practices to determine whether
members of the various religious and/or
ethnic groups are receiving fair consid-
eration for job opportunities. Special
attention shall be directed toward ex-
ecutive and middle-management levels,
where employment problems relating
to religion and national origin are
most likely to occur. Based upon the
findings of such reviews, employers
shall undertake appropriate outreach
and positive recruitment activities,
such as those listed below, in order to
remedy existing deficiencies. It is not
contemplated that employers nec-
essarily will undertake all of the listed
activities. The scope of the employer’s
efforts shall depend upon all the cir-
cumstances, including the nature and
extent of the employer’s deficiencies
and the employer’s size and resources.

(1) Internal communication of the
employer’s obligation to provide equal
employment opportunity without re-
gard to religion or national origin in
such a manner as to foster understand-
ing, acceptance, and support among the
employer’s executive, management, su-
pervisory, and all other employees and
to encourage such persons to take the
necessary action to aid the employer in
meeting this obligation.

(2) Development of reasonable inter-
nal procedures to insure that the em-
ployer’s obligation to provide equal
employment opportunity without re-
gard to religion or national origin is
being fully implemented.

(3) Periodically informing all em-
ployees of the employer’s commitment
to equal employment opportunity for
all persons, without regard to religion
or national origin.

(4) Enlisting the assistance and sup-
port of all recruitment sources (includ-
ing employment agencies, college
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placement directors, and business asso-
ciates) for the employer’s commitment
to provide equal employment oppor-
tunity without regard to religion or
national origin.

(5) Reviewing employment records to
determine the availability of promot-
able and transferable members of var-
ious religious and ethnic groups.

(6) Establishment of meaningful con-
tacts with religious and ethnic organi-
zations and leaders for such purposes
as advice, education, technical assist-
ance, and referral of potential employ-
ees.

(7) Engaging in significant recruit-
ment activities at educational institu-
tions with substantial enrollments of
students from various religious and
ethnic groups.

(8) Use of the religious and ethnic
media for institutional and employ-
ment advertising.

§ 60–50.3 Accommodations to religious
observance and practice.

An employer must accommodate to
the religious observances and practices
of an employee or prospective em-
ployee unless the employer dem-
onstrates that it is unable to reason-
ably accommodate to an employee’s or
prospective employee’s religious ob-
servance or practice without undue
hardship on the conduct of the employ-
er’s business. As part of this obliga-
tion, an employer must make reason-
able accommodations to the religious
observances and practices of an em-
ployee or prospective employee who
regularly observes Friday evening and
Saturday, or some other day of the
week, as his Sabbath and/or who ob-
serves certain religious holidays during
the year and who is conscientiously op-
posed to performing work or engaging
in similar activity on such days, when
such accommodations can be made
without undue hardship on the conduct
of the employer’s business. In deter-
mining the extent of an employer’s ob-
ligations under this section, at least
the following factors shall be consid-
ered: (a) Business necessity, (b) finan-
cial costs and expenses, and (c) result-
ing personnel problems.

§ 60–50.4 Enforcement.

The provisions of this part are sub-
ject to the general enforcement, com-
pliance review, and complaint proce-
dures set forth in Subpart B of Part 60–
1 of this chapter.

§ 60–50.5 Nondiscrimination.

The provisions of this part are not in-
tended and shall not be used to dis-
criminate against any qualified em-
ployee or applicant for employment be-
cause of race, color, religion, sex, or
national origin.

PART 60–60—CONTRACTOR EVAL-
UATION PROCEDURES FOR CON-
TRACTORS FOR SUPPLIES AND
SERVICES

Subpart A—General

Sec.
60–60.1 Purpose and scope.
60–60.2 Background.

Subpart B—Procedures for Contractor
Evaluation

60–60.3 Agency actions.

Subpart C—Disclosure and Review of
Contractor Data

60–60.4 Confidentiality and relevancy of in-
formation.

60–60.5 Employee interviews.
60–60.6 Exit conference.
60–60.7 Time schedule for completion.
60–60.8 Supersedure.

AUTHORITY: 5 U.S.C. 553(a)(3)(B), 29 CFR 2.7;
sec. 201, E.O. 11246, 30 FR 12319, and E.O.
11375, 32 FR 14303, as amended by E.O. 12086.

SOURCE: 43 FR 49266, Oct. 20, 1978, unless
otherwise noted.

Subpart A—General

§ 60–60.1 Purpose and scope.

This part shall be known as ‘‘Revised
Order No. 14’’ and is intended to estab-
lish standardized contractor evaluation
procedures for conducting compliance
reviews of contractors for supplies and
services subject to the Equal Employ-
ment Opportunity Requirements of 41
CFR 60–1.40 and 41 CFR part 60–2 (Re-
vised Order No. 4) for the development
of written affirmative action programs.
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§ 60–60.2 Background.
(a) Each prime contractor or sub-

contractor with 50 or more employees
and a contract of $50,000 or more is re-
quired to develop a written affirmative
action program for each of its estab-
lishments (§ 60–1.40 of this chapter). If a
contractor fails to submit an affirma-
tive action program and supporting
documents, including the workforce
analysis within 30 days of a request
therefor, the enforcement procedures
specified in OFCCP Order No. 4 (§ 60–
2.2(c) of this chapter) shall be applica-
ble.

(b) Required affirmative action pro-
grams must contain a utilization anal-
ysis and goals and timetables as re-
quired in §§ 60–2.11 and 60–2.12 of this
chapter.

[43 FR 49266, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

Subpart B—Procedures for
Contractor Evaluation

§ 60–60.3 Agency actions.
(a) Basic steps. A contractor evalua-

tion should proceed as follows:
(1) A desk audit of the contractor’s

affirmative action program with spe-
cial attention directed to the included
workforce analysis, using the format
set forth in the Standard Compliance
Review Report,

(2) An on-site review of those matters
which still are not fully or satisfac-
torily addressed in the affirmative ac-
tion program and workforce analysis,
using the format set forth in the
Standard Compliance Review Report
and

(3) Where necessary, an off-site anal-
ysis of information supplied by the
contractor during or pursuant to the
on-site review. Contractors may reach
agreement with OFCCP on nationwide
AAP formats or on frequency of updat-
ing statistics.

(b) Desk Audit. Using its approved
methods of priority selection, OFCCP
shall routinely request from among the
Federal contractors within their juris-
diction affirmative action programs
and supporting documentation, includ-
ing the workforce analysis and support
data for audit. As used throughout this
part, the term ‘‘Affirmative Action

Program (AAP) and supporting docu-
mentation’’ means the Required Con-
tents of Affirmative Action Programs,
as set forth in subpart B of 41 CFR part
60–2 and Methods of Implementing the
Requirements of subpart B, set forth in
subpart C of 41 CFR part 60–2.
‘‘Workforce analysis’’ is defined as a
listing of each job title as appears in
applicable collective bargaining agree-
ments or payroll records (not job
groups) ranked from the lowest paid to
the highest paid within each depart-
ment or other similar organizational
unit including departmental or unit su-
pervision. If there are separate work
units or lines of progression within a
department a separate list must be pro-
vided for each such work unit, or line,
including unit supervisors. For lines of
progression there must be indicated
the order of jobs in the line through
which an employee could move to the
top of the line. Where there are no for-
mal progression lines or usual pro-
motional sequences, job titles should
be listed by department, job families,
or disciplines, in order of wage rates or
salary ranges. For each job title, the
total number of incumbents, the total
number of male and female incum-
bents, and the total number of male
and female incumbents in each of the
following groups must be given:
Blacks, Spanish-surnamed Americans,
American Indians, and Orientals. The
wage rate or salary range for each job
title must be given. All job titles, in-
cluding all managerial job titles, must
be listed.

(1) Exceptions to the desk audit require-
ments. For preaward reviews and for
complaint investigations, the desk
audit need not be carried out or an ab-
breviated desk audit may be performed
and an immediate on-site review per-
formed. Special reports that meet the
criteria in paragraph (b)(1) of this sec-
tion may be requested from contrac-
tors, as required, for submission to the
OFCCP for complaint investigations
and follow-up reviews performed within
1 year of a full compliance review. The
Director may approve other special
compliance reviews when the cir-
cumstances require an immediate on-
site review.
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(c) On-site review. If upon selection of
an AAP and included workforce analy-
sis for desk audit, the OFCCP finds
that the material submitted does not
demonstrate a reasonable effort by the
contractor to meet all the require-
ments of subparts B and C of Order No.
4 (part 60–2 of this chapter) the on-site
review need not be carried out and the
enforcement procedures specified in
Order 4 shall be applicable. Otherwise
following a desk audit of the affirma-
tive action program and supporting
documentation the OFCCP will sched-
ule an on-site review of the establish-
ment, provided, that an on-site review
need not be carried out when OFCCP
can determine that the contractor’s af-
firmative action program is acceptable.
This determination must be based on
the current desk audit and an on-site
review conducted within the preceding
24 months and also must include an af-
firmative determination that the cir-
cumstances of the previous on-site re-
view have not substantially changed.

(1) OFCCP is to request from those
contractors scheduled for on-site re-
views that information necessary to
perform the review be made available
on-site. Specifically, this includes (i)
information necessary to conduct an
indepth analysis of apparent defi-
ciencies in the contractors utilization
of women or minorities, (ii) informa-
tion required for a complete and thor-
ough understanding of data contained
in or offered as support for the affirma-
tive action program, and (iii) informa-
tion concerning matters relevant to a
determination of compliance with the
requirements of Executive Order 11246
(as amended), but not adequately ad-
dressed in the affirmative action pro-
gram. However, the contractor should
be requested to furnish only the spe-
cific items of information which the
compliance officer determines are:

(a) Necessary for conducting the re-
view and completing the standard com-
pliance review report, and

(b) Not contained in or able to be de-
rived from the material submitted by
the contractor.

(2) In order to pursue certain issues
uncovered in the compliance review, it
may be necessary for the compliance
officer to request certain additional in-
formation on-site even though such

data have not been previously identi-
fied. Such additonal information must
also meet the above criteria.

(d) Off-site analysis. Where necessary,
the compliance officer may take infor-
mation made available during the on-
site review off-site for further analysis.
An off-site analysis should be con-
ducted where issues have arisen con-
cerning deficiencies or an apparent vio-
lation which, in the judgment of the
compliance officer, should be more
thoroughly analyzed off-site before a
determination of compliance is made.

[43 FR 49266, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

Subpart C—Disclosure and Review
of Contractor Data

§ 60–60.4 Confidentiality and relevancy
of information.

(a) Desk audit data. If the contractor
is concerned with the confidentiality of
such information as lists of employees,
employee names, reasons for termi-
nation and pay data then alphabetic or
numeric coding or the use of an index
of pay and pay ranges are acceptable
for desk audit purposes.

(b) On-site data. The contractor must
provide full access to all relevant data
on-site as required by § 60–1.43 of this
chapter.

(c) Data required for off-site analysis.
The contractor must provide all data
determined by the compliance officer
to be necessary for off-site analysis
pursuant to § 60–60.3(c) of this part.
Such data may only be coded if the
contractor makes the code available to
the compliance officer. If the contrac-
tor believes that particular informa-
tion which is to be taken off-site is not
relevant to compliance with the Execu-
tive order, the contractor may request
a ruling by the OFCCP Area Director.
The OFCCP Area Director shall issue a
ruling within 10 days. The contractor
may appeal that ruling to the OFCCP
Assistant Regional Administrator
within 10 days. The Assistant Regional
Administrator shall issue a final ruling
within 10 days. Pending a final ruling,
the information in question must be
made available to the compliance offi-
cer off-site, but shall be considered a
part of the investigatory file and sub-
ject to the provisions of paragraph (d)
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of this section. The agency shall take
all necessary precautions to safeguard
all confidentiality of such information
until a final determination is made.
Such information may not be copied
and access to the information shall be
limited to the compliance officer and
personnel involved in the determina-
tion of relevancy. Data determined to
be not relevant to the investigation
will be returned to the contractor im-
mediately.

(d) Public access to information. Infor-
mation obtained from a contractor
under subpart B will be subject to the
public inspection and copying provi-
sions of the Freedom of Information
Act, 5 U.S.C. 552. Contractors should
identify any information which they
believe is not subject to disclosure
under 5 U.S.C. 552, and should specify
the reasons why such information is
not disclosable. The OFCCP Assistant
Regional Administrator will consider
the contractor’s claim and make a de-
termination, within 10 days, as to
whether the material in question is ex-
empt from disclosure. The OFCCP As-
sistant Regional Administrator will in-
form the contractor of such a deter-
mination. The contractor may appeal
that ruling to the Director of OFCCP
within 10 days. The Director of OFCCP
shall make a final determination with-
in 10 days of the filing of the appeal.
However, during the conduct of a com-
pliance review or while enforcement
action against the contractor is in
progress or contemplated within a rea-
sonable time, all information obtained
from a contractor under subpart B ex-
cept information disclosable under
§§ 60–40.2 and 60–40.3 of this chapter is
to be considered part of an investiga-
tory file compiled for law enforcement
purposes within the meaning of 5
U.S.C. 552(b)(7), and such information
obtained from a contractor under sub-
part B shall be treated as exempt from
mandatory disclosure under the Free-
dom of Information Act during the
compliance review.

(e) Examination and copying of docu-
ments. Nothing contained herein is in-
tended to supersede or otherwise limit
the provisions contained in Part 60–40
of this chapter for public access to in-

formation from records of the OFCC or
its various compliance agencies.

[43 FR 49266, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–60.5 Employee interviews.

The compliance officer should con-
tact, where appropriate, a reasonable
number of employees for interviews as
part of the on-site review of the con-
tractors’ employment practices. The
number, scope and manner of conduct-
ing such interviews should be discussed
in advance with the contractor.

§ 60–60.6 Exit conference.

(a) Upon completion of the on-site re-
view (and off-site analysis, if one is un-
dertaken) the compliance officer
should schedule an exit conference
with contractor officials to review the
findings of the review. This exit con-
ference should itemize the apparent
violations that lend themselves to im-
mediate correction, and solicit the con-
tractor’s agreement to take adequate
corrective action by specified dates.
The contractor’s commitments should
be contained in a written conciliation
agreement signed at the exit con-
ference. However, in cases where the
apparent deficiencies require further
analysis subsequent to the on-site re-
view, the compliance officer will advise
the contractor of the areas of concern,
secure the data necessary to his ulti-
mate compliance determination, com-
plete the review later by notifying the
contractor in writing of all apparent
violations found, and obtain the con-
tractor’s commitments in a written
conciliation agreement to correct such
deficiencies.

(b) The contractor may at any time
avail himself of the provisions of § 60–
1.24(c)(4) of this chapter which provides
as follows:

(1) When a prime contractor or sub-
contractor, without a hearing, shall
have complied with the recommenda-
tions or orders of the Director and be-
lieves such recommendations or orders
to be erroneous, he shall, upon filing a
request therefor within 10 days of such
compliance, be afforded an opportunity
for a hearing and review of the alleged
erroneous action.
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§ 60–60.7 Time schedule for comple-
tion.

(a) With the exception of extensions
of time granted by the Director of
OFCCP for good cause shown, within 60
days from the date the affirmative ac-
tion program including the workforce
analysis is received, the contractor
must have been found in compliance
and notified of that fact, or must have
been issued a 30-day show cause notice
as required under the rules and regula-
tions pursuant to the Executive order.

(b) During this period the compliance
officer shall:

(1) Complete the desk audit.
(2) Schedule the on-site review.
(3) Complete the on-site review.
(4) Complete the off-site analysis, if

conducted.
(5) Give notice of compliance or issue

show cause notice.
(c) Failure to give the contractor a

notice of compliance or issue a show
cause notice within the time period set
forth in paragraph (a) shall not be
deemed a finding of compliance or ac-
ceptance of the contractor’s affirma-
tive action program.

[43 FR 49266, Oct. 20, 1978; 43 FR 51401, Nov. 3,
1978]

§ 60–60.8 Supersedure.
The requirements of this part 60–60

supersede the prior version of Revised
Order No. 14 published at 38 FR 13376,
May 21, 1973.

PART 60–250—AFFIRMATIVE AC-
TION OBLIGATIONS OF CON-
TRACTORS AND SUBCONTRAC-
TORS FOR DISABLED VETERANS
AND VETERANS OF THE VIETNAM
ERA

Subpart A—Preliminary Matters, Affirmative
Action Clause, Compliance

Sec.
60–250.1 Purpose and application.
60–250.2 Definitions.
60–250.3 Coverage and waivers.
60–250.4 Affirmative action clause.
60–250.5 Applicability of the affirmative ac-

tion program requirement.
60–250.6 Affirmative action policy, practices

and procedures.
60–250.7 Determination of disability.
60–250.8 [Reserved]

60–250.9 Labor unions and recruiting and
training agencies.

Subpart B—General Enforcement and
Complaint Procedure

60–250.20 Subcontracts.
60–250.21 Adaptation of language.
60–250.22 Incorporation by reference.
60–250.23 Incorporation by operation of the

Act and agency regulations.
60–250.24 Duties of agencies.
60–250.25 Evaluations by the Director.
60–250.26 Complaint procedures.
60–250.27 Noncompliance with the affirma-

tive action clause.
60–250.28 Actions for noncompliance.
60–250.29 Formal hearings.
60–250.30 Notification of agencies.
60–250.31 Contractor ineligibility list.
60–250.32 Disputed matters related to the af-

firmative action program.
60–250.33 Responsibilities of State employ-

ment services.

Subpart C—Ancillary Matters

60–250.50 Reinstatement of ineligible con-
tractors and subcontractors.

60–250.51 Intimidation and interference.
60–250.52 Recordkeeping.
60–250.53 Access to records of employment.
60–250.54 Rulings and interpretations.

APPENDIX A TO PART 60–250—Sample Invita-
tion to Self-Identify

APPENDIX B TO PART 60–250

AUTHORITY: 29 U.S.C. 793; 38 U.S.C. 4211 and
4212; Executive Order 11758 (3 CFR, 1971–1975
Comp., p. 841).

SOURCE: 43 FR 49268, Oct. 20, 1978, unless
otherwise noted.

Subpart A—Preliminary Matters,
Affirmative Action Clause,
Compliance

§ 60–250.1 Purpose and application.
The purpose of the regulations in this

part is to assure compliance with sec-
tion 402 of the Vietnam Era Veterans
Readjustment Assistance Act of 1974,
which requires government contractors
and subcontractors to take affirmative
action to employ and advance in em-
ployment qualified disabled veterans
and veterans of the Vietnam era. The
regulations in this part apply to all
government contracts and sub-
contracts for the furnishing of supplies
or services or for the use of real or per-
sonal property (including construction)
for $10,000 or more.
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§ 60–250.2 Definitions.
Act means the Vietnam Era Veterans

Readjustment Assistance Act of 1974,
Pub. L. 93–508, as it amends 38 U.S.C.
2012, the Vietnam Era Veterans Read-
justment Assistance Act of 1972.

Affirmative action clause means the
contract provisions set forth in § 60–
250.4.

Agency means any contracting agen-
cy of the government.

Assistant Secretary means the Assist-
ant Secretary of Labor for Employ-
ment Standards or his or her designee.

Construction means the construction,
rehabilitation, alteration, conversion,
extension, demolition, or repair of
buildings, highways, or other changes
or improvements to real property, in-
cluding facilities providing utility
services. The term also includes the su-
pervision, inspection, and other onsite
functions incidental to the actual con-
struction.

Contract means any government con-
tract.

Contracting agency means any depart-
ment, agency, establishment or instru-
mentality of the United States, includ-
ing any wholly owned Government cor-
poration, which enters into contracts.

Contractor means, unless otherwise
indicated, a prime contractor or sub-
contractor.

Director means the Director of the Of-
fice of Federal Contract Compliance
Programs of the United States Depart-
ment of Labor or his/her designee.

Disabled veteran means a person enti-
tled to disability compensation under
laws administered by the Veterans Ad-
ministration for disability rated at 30
per centum or more, or a person whose
discharge or release from active duty
was for a disability incurred or aggra-
vated in the line of duty.

Government means the Government of
the United States of America.

Government contract means any agree-
ment or modification thereof between
any contracting agency and any person
for the furnishing of supplies or serv-
ices or for the use of real or personal
property including lease arrangements.
The term ‘‘services’’, as used in this
section includes, but is not limited to
the following services: Utility, con-
struction, transportation, research, in-
surance, and fund depository, irrespec-

tive of whether the government is the
purchaser or seller. The term ‘‘govern-
ment contract’’ does not include (1)
agreements in which the parties stand
in the relationship of employer and
employee, and (2) federally assisted
contracts.

Modification means any alteration in
the terms and conditions of a contract,
including supplemental agreements,
amendments, and extensions.

Person means any natural person,
corporation, partnership or joint ven-
ture, unincorporated association, State
or local government, and any agency,
instrumentality, or subdivision of such
a government.

Prime contractor means any person
holding a contract, and, for the pur-
poses of Subpart B of this part, in-
cludes any person who has held a con-
tract subject to the Act.

Qualified disabled veteran means a dis-
abled veteran as defined in § 60–250.2
who is capable of performing a particu-
lar job, with reasonable accommoda-
tion to his or her disability.

Recruiting and training agency means
any person who refers workers to any
contractor or subcontractor, or who
provides or supervises apprenticeship
or training for employment by any
contractor or subcontractor.

Rules, regulations, and relevant orders
of the Secretary of Labor as used in para-
graph (i) of the affirmative action
clause means rules, regulations, and
relevant orders of the Secretary of
Labor or his or her designee issued pur-
suant to the Act.

Secretary means the Secretary of
Labor, U.S. Department of Labor.

Subcontract means any agreement or
arrangement between a contractor and
any person (in which the parties do not
stand in the relationship of an em-
ployer and an employee):

(1) For the furnishing of supplies or
services or for the use of real or per-
sonal property, including lease ar-
rangements which, in whole or in part,
is necessary to the performance of any
one or more contracts; or

(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken, or assumed.

Subcontractor means any person hold-
ing a subcontract and, for the purpose
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of Subpart B of this part, any person
who has held a subcontract subject to
the Act.

United States as used herein shall in-
clude the several States, the District of
Columbia, the Virgin Islands, the Com-
monwealth of Puerto Rico, Guam, the
Panama Canal Zone, American Samoa
and the Trust Territory of the Pacific
Islands.

Veteran of the Vietnam era means a
person who:

(1) Served on active duty for a period
of more than 180 days, any part of
which occurred between August 5, 1964,
and May 7, 1975, and was discharged or
released therefrom with other than a
dishonorable discharge, or

(2) Was discharged or released from
active duty for a service-connected dis-
ability if any part of such active duty
was performed between August 5, 1964,
and May 7, 1975.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978; as amended at 45 FR 9272, Feb. 12, 1980;
60 FR 1987, Jan. 5, 1995]

§ 60–250.3 Coverage and waivers.
(a) General. (1) Transactions for less

than $10,000. Contracts and sub-
contracts for less than $10,000 are not
covered by the act. No agency, contrac-
tor or subcontractor shall procure sup-
plies or services in less than usual
quantities to avoid the applicability of
the affirmative action clause.

(2) Contracts and subcontracts for in-
definite quantities. With respect to in-
definite delivery-type contracts and
subcontracts (including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply
Schedule contracts, ‘‘call-type’’ con-
tracts, and purchase notice agree-
ments), the affirmative action clause
shall be included unless the contract-
ing agency has reason to believe that
the amount to be ordered in any year
under such contract will be less than
$10,000. The applicability of the affirm-
ative action clause shall be determined
at the time of award for the first year,
and annually thereafter for succeeding
years, if any. Notwithstanding the
above, the affirmative action clause
shall be applied to such contract when-
ever the amount of a single order is
$10,000 or more. Once the affirmative
action clause is determined to be appli-

cable, the contract shall continue to be
subject to such clause for its duration,
regardless of the amounts ordered, or
reasonably expected to be ordered in
any year.

(3) Work outside the United States.
The requirements of the affirmative
action clause are waived with respect
to contracts and subcontracts with re-
gard to work performed outside the
United States by employees who were
not recruited within the United States.

(4) Contracts with State or local gov-
ernments. The requirements of the af-
firmative action clause in any contract
or subcontract with a State or local
government (or any agency, instrumen-
tality or subdivision thereof) shall not
be applicable to any agency, instru-
mentality or subdivision of such gov-
ernment which does not participate in
work on or under the contract or sub-
contract.

(5) Facilities not connected with con-
tracts. The Director may waive the re-
quirements of the affirmative action
clause with respect to any of a prime
contractor’s or subcontractor’s facili-
ties which he or she finds to be in all
respects separate and distinct from ac-
tivities of the prime contractor or sub-
contractor related to the performance
of the contract or subcontract, pro-
vided that he or she also finds that
such a waiver will not interfere with or
impede the effectuation of the Act.
Such waivers shall be considered only
upon the request of the contractor or
subcontractor.

(b) Waivers—(1) Specific contracts and
classes of contracts. The head of an
agency, with the concurrence of the Di-
rector, may waive the application to
any contract or subcontract of any
part of or all the affirmative action
clause when he or she deems that spe-
cial circumstances in the national in-
terest so require. The agency head,
with the concurrence of the Director,
may also grant such waivers to groups
or categories of contracts or sub-
contracts of the same type where it is
(i) in the national interest, (ii) found
impracticable to act upon each request
individually, and (iii) where such waiv-
er will substantially contribute to con-
venience in administration of the Act.

(2) National security. Any requirement
set forth in the regulations in this Part
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shall not apply to any contract or sub-
contract whenever the head of the con-
tracting agency determines that such
contract or subcontract is essential to
the national security and that its
award without complying with such re-
quirements is necessary to the national
security. Upon making such a deter-
mination, the head of the agency will
notify the Director in writing within 30
days.

(c) Withdrawal of waiver. When a
waiver has been granted for any class
of contracts or subcontracts under this
section other than contracts granted
waivers under paragraph (b)(2) of this
section, the Director may withdraw the
waiver for a specific contract or sub-
contract or group of contracts or sub-
contracts to be awarded, when in his or
her judgment such action is necessary
or appropriate to achieve the purposes
of the Act. The withdrawal shall not
apply to contracts or subcontracts
awarded prior to the withdrawal, ex-
cept that in procurements entered into
by formal advertising, or the various
forms of restricted formal advertising,
such withdrawal shall not apply unless
the withdrawal is made more than 10
calendar days before the date set for
the opening of the bids.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978]

§ 60–250.4 Affirmative action clause.
Each agency and each contractor and

subcontractor shall include the follow-
ing affirmative action clause in each of
its covered government contracts or
subcontracts (and modifications, re-
newals, or extensions thereof if not in-
cluded in the original contract):

AFFIRMATIVE ACTION FOR DISABLED VETER-
ANS AND VETERANS OF THE VIETNAM ERA

(a) The contractor will not discriminate
against any employee or applicant for em-
ployment because he or she is a disabled vet-
eran or veteran of the Vietnam era in regard
to any position for which the employee or
applicant for employment is qualified. The
contractor agrees to take affirmative action
to employ, advance in employment and oth-
erwise treat qualified disabled veterans and
veterans of the Vietnam era without dis-
crimination based upon their disability or
veterans status in all employment practices
such as the following: Employment upgrad-
ing, demotion or transfer, recruitment, ad-
vertising, layoff or termination, rates of pay

or other forms of compensation, and selec-
tion for training, including apprenticeship.

(b) The contractor agrees to list all em-
ployment openings which exist at the time of
the execution of this contract and those
which occur during the performance of this
contract, including those not generated by
this contract and including those occurring
at an establishment of the contractor other
than the one wherein the contract is being
performed, but excluding those of independ-
ently operated corporate affiliates, at an ap-
propriate local office of the State employ-
ment service system wherein the opening oc-
curs. The contractor further agrees to pro-
vide such reports to such local office regard-
ing employment openings and hires as may
be required. State and local government
agencies holding Federal contracts of $10,000
or more shall also list all their employment
openings with the appropriate office of the
State employment service, but are not re-
quired to provide those reports set forth in
paragraphs (d) and (e).

(c) Listing of employment openings with
the employment service system pursuant to
this clause shall be made at least concur-
rently with the use of any other recruitment
source or effort and shall involve the normal
obligations which attach to the placing of a
bona fide job order, including the acceptance
of referrals of veterans and nonveterans. The
listing of employment openings does not re-
quire the hiring of any particular job appli-
cant or from any particular group of job ap-
plicants, and nothing herein is intended to
relieve the contractor from any require-
ments in Executive orders or regulations re-
garding nondiscrimination in employment.

(d) The reports required by paragraph (b) of
this clause shall include, but not be limited
to, periodic reports which shall be filed at
least quarterly with the appropriate local of-
fice or, where the contractor has more than
one hiring location in a State, with the
central office of that State employment
service. Such reports shall indicate for each
hiring location (1) the number of individuals
hired during the reporting period, (2) the
number of nondisabled veterans of the Viet-
nam era hired, (3) the number of disabled
veterans of the Vietnam era hired, and (4)
the total number of disabled veterans hired.
The reports should include covered veterans
hired for on-the-job training under 38 U.S.C.
1787. The contractor shall submit a report
within 30 days after the end of each report-
ing period wherein any performance is made
on this contract identifying data for each
hiring location. The contractor shall main-
tain at each hiring location copies of the re-
ports submitted until the expiration of one
year after final payment under the contract,
during which time these reports and related
documentation shall be made available, upon
request, for examination by any authorized
representatives of the contracting officer or
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of the Secretary of Labor. Documentation
would include personnel records respecting
job openings, recruitment and placement.

(e) Whenever the contractor becomes con-
tractually bound to the listing provisions of
this clause, it shall advise the employment
service system in each State where it has es-
tablishments of the name and location of
each hiring location in the State. As long as
the contractor is contractually bound to
these provisions and has so advised the State
system, there is no need to advise the State
system of subsequent contracts. The con-
tractor may advise the State system when it
is no longer bound by this contract clause.

(f) This clause does not apply to the listing
of employment openings which occur and are
filled outside of the 50 States, the District of
Columbia, Puerto Rico, Guam, and the Vir-
gin Islands.

(g) The provisions of paragraphs (b), (c),
(d), and (e) of this clause do not apply to
openings which the contractor proposes to
fill from within his own organization. This
exclusion does not apply to a particular
opening once an employer decides to con-
sider applicants outside his own organization
for that opening.

(h) As used in this clause: (1) ‘‘All employ-
ment openings’’ includes all positions except
executive and top management, those posi-
tions that will be filled from within the con-
tractor’s organization, and positions lasting
three days or less. This term includes full-
time employment, temporary employment of
more than three days’ duration, and part-
time employment.

(2) ‘‘Appropriate office of the state employ-
ment service system’’ means the local office
of the Federal-state national system of pub-
lic employment offices with assigned respon-
sibility for serving the area where the em-
ployment opening is to be filled, including
the District of Columbia, Guam, the Com-
monwealth of Puerto Rico, and the Virgin Is-
lands.

(3) ‘‘Positions that will be filled from with-
in the contractor’s organization’’ means em-
ployment openings for which no consider-
ation will be given to persons outside the
contractor’s organization (including any af-
filiates, subsidiaries, and parent companies)
and includes any openings which the con-
tractor proposes to fill from regularly estab-
lished ‘‘recall’’ lists. The exception does not
apply to a particular opening once an em-
ployer decides to consider applicants outside
of his or her own organization.

(i) The contractor agrees to comply with
the rules, regulations, and relevant orders of
the Secretary of Labor issued pursuant to
the Act.

(j) In the event of a contractor’s non-
compliance with the requirements of this
clause, actions for noncompliance may be
taken in accordance with the rules, regula-

tions, and relevant orders of the Secretary of
Labor issued pursuant to the Act.

(k) The contractor agrees to post in con-
spicuous places, available to employees and
applicants for employment, notices in a form
to be prescribed by the Director, provided by
or through the contracting officer. Such no-
tice shall state the contractor’s obligation
under the law to take affirmative action to
employ and advance in employment qualified
disabled veterans and veterans of the Viet-
nam era for employment, and the rights of
applicants and employees.

(l) The contractor will notify each labor
union or representative of workers with
which it has a collective bargaining agree-
ment or other contract understanding, that
the contractor is bound by the terms of the
Vietnam Era Veterans Readjustment Assist-
ance Act, and is committed to take affirma-
tive action to employ and advance in em-
ployment qualified disabled veterans and
veterans of the Vietnam era.

(m) The contractor will include the provi-
sions of this clause in every subcontract or
purchase order of $10,000 or more unless ex-
empted by rules, regulations, or orders of the
Secretary issued pursuant to the Act, so that
such provisions will be binding upon each
subcontractor or vendor. The contractor will
take such action with respect to any sub-
contract or purchase order as the Director of
the Office of Federal Contract Compliance
Programs may direct to enforce such provi-
sions, including action for noncompliance.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978; 60 FR 1987, Jan. 5, 1995; 61 FR 6117, Feb.
16, 1996]

EDITORIAL NOTE: At 47 FR 4258, Jan. 29,
1982, the effectiveness of paragraph (d) of
§ 60–250.4 was suspended. This suspension will
remain in effect until the Department of
Labor takes final action on the proposal to
amend 41 CFR 60–250, published at 45 FR
86260, Dec. 30, 1980.

§ 60–250.5 Applicability of the affirma-
tive action program requirement.

(a) Within 120 days of the commence-
ment of a contract every Government
contractor or subcontractor holding a
contract of $50,000 or more and having
50 or more employees shall prepare and
maintain an affirmative action pro-
gram at each establishment which
shall set forth the contractor’s poli-
cies, practices and procedures in ac-
cordance with § 60–250.6 of this part.
This program may be integrated into
or kept separate from other affirma-
tive action programs of the contractor.
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Contractors presently holding Govern-
ment contracts shall update their af-
firmative action programs within 120
days of the effective date of this part.

(b) The affirmative action program
shall be reviewed and updated annu-
ally. If there are any significant
changes in procedures, rights or bene-
fits as a result of the annual updating,
those changes shall be communicated
to employees and applicants for em-
ployment.

(c) The full affirmative action pro-
gram shall be available for inspection
to any employee or applicant for em-
ployment upon request. The location
and hours during which the program
may be obtained shall be posted at
each facility.

(d) Invitation to self-identify. (1) Ex-
cept as provided in paragraphs (d) (2)
and (3) of this section, the contractor
shall, after making an offer of employ-
ment to a job applicant and before the
applicant begins his or her employment
duties, invite the applicant to inform
the contractor whether the applicant
believes that he or she may be covered
by the Act and wishes to benefit under
the affirmative action program.

(2) The contractor may invite dis-
abled veterans to self-identify prior to
making a job offer only when:

(i) The invitation is made when the
contractor actually is undertaking af-
firmative action for disabled veterans
at the pre-offer stage; or

(ii) The invitation is made pursuant
to a Federal, state or local law requir-
ing affirmative action for disabled vet-
erans.

(3) The contractor may invite veter-
ans of the Vietnam era to self-identify
prior to making a job offer only when:

(i) The invitation is made when the
contractor actually is undertaking af-
firmative action for veterans of the
Vietnam era at the pre-offer stage; or

(ii) The invitation is made pursuant
to a Federal, state or local law requir-
ing affirmative action for veterans of
the Vietnam era.

(4) The invitation referenced in para-
graphs (d)(1) through (3) of this section
shall state that a request to benefit
under the affirmative action program
may be made immediately and/or at
any time in the future. The invitation
also shall summarize the relevant por-

tions of the Act and the contractor’s
affirmative action program. Further-
more, the invitation shall state that
the information is being requested on a
voluntary basis, that it will be kept
confidential, that refusal to provide it
will not subject the applicant to any
adverse treatment, and that it will not
be used in a manner inconsistent with
the Act. If an applicant so identifies
himself or herself, the contractor
should also seek the advice of the ap-
plicant regarding proper placement and
appropriate accommodation, after a
job offer has been extended. The con-
tractor also may make such inquiries
to the extent they are consistent with
the Americans with Disabilities Act of
1990 (ADA), 42 U.S.C. 12101, (e.g., in the
context of asking applicants to de-
scribe or demonstrate how they would
perform the job). The contractor shall
maintain a separate file on persons
who have self-identified and provide
that file to OFCCP upon request. This
information may be used only in ac-
cordance with this part. (An acceptable
form for such an invitation is set forth
in Appendix A of this part. Because a
contractor usually may not seek advice
from an applicant regarding placement
and accommodation until after a job
offer has been extended, the invitation
set forth in Appendix A of this part
contains instructions regarding modi-
fications to be made if it is used at the
pre-offer stage.)

(5) Nothing in this section shall re-
lieve the contractor of its obligation to
take affirmative action with respect to
those applicants or employees who are
known to the contractor be disabled
veterans or veterans of the Vietnam
era.

(6) Nothing in this section shall re-
lieve the contractor from liability for
discrimination under the Act.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978, as amended at 61 FR 19369, May 1, 1996]

§ 60–250.6 Affirmative action policy,
practices and procedures.

(a) General requirements. Under the af-
firmative action obligation imposed by
the Vietnam Era Veterans Readjust-
ment Assistance Act of 1974, contrac-
tors are required to take affirmative
action to employ and advance in em-
ployment qualified disabled veterans
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and veterans of the Vietnam era at all
levels of employment, including the ex-
ecutive level. Such action shall apply
to all employment practices, including,
but not limited to, the following: hir-
ing, upgrading, demotion or transfer,
recruitment or recruitment advertis-
ing, layoff or termination, rates of pay
or other forms of compensation, and se-
lection for training, including appren-
ticeship and on-the-job training pro-
grams under 38 U.S.C. 1787.

(b) Proper consideration of qualifica-
tions. Contractors shall reveiw their
personnel processes to determine
whether their present procedures as-
sure careful, thorough and systematic
consideration of the job qualifications
of known disabled veteran applicants
and Vietnam era veteran applicants for
job vacancies filled either by hiring or
promotion, and for all training oppor-
tunities offered or available. In deter-
mining the qualifications of a covered
veteran, the contractor shall consider
only that portion of the military
record, including discharge papers, rel-
evant to the specific job qualifications
for which the veteran is being consid-
ered. To the extent that it is necessary
to modify their personnel procedures,
contractors shall include the develop-
ment of new procedures for this pur-
pose in their affirmative action pro-
gram required under this part. These
procedures must be designed so as to
facilitate a review of the implementa-
tion of this requirement by the con-
tractor or the Government. (The ap-
pendix attached is an example of an ap-
propriate set of procedures. The proce-
dures in appendix B are not required
and contractors may develop other pro-
cedures which are appropriate to their
circumstances.)

(c) Physical and mental qualifications.
(1) The contractor shall provide in its
affirmative action program, and shall
adhere to, a schedule for the review of
all physical or mental job qualification
requirements to insure that, to the ex-
tent qualification requirements tend to
screen out qualified disabled veterans,
they are job related and are consistent
with business necessity and the safe
performance of the job.

(2) Whenever a contractor applies
physical or mental job qualification re-
quirements in the selection of appli-

cants or employees for employment or
other change in employment status
such as promotion, demotion, or train-
ing, to the extent that qualification re-
quirements tend to screen out qualified
disabled veterans, the requirements
shall be related to the specific job or
jobs for which the individual is being
considered and shall be consistent with
business necessity and the safe per-
formance of the job. The contractor
shall have the burden to demonstrate
that it has complied with the require-
ments of this paragraph.

(3) Nothing in this section shall pro-
hibit a contractor from conducting a
comprehensive medical examination
prior to employment provided that the
results of such an examination shall be
used only in accordance with the re-
quirements of this section. Whenever a
contractor inquires into an applicant’s
or employee’s physical or mental con-
dition or conducts a medical examina-
tion prior to employment or change in
employment status information ob-
tained in response to such inquiries or
examination shall be kept confidential
except that:

(i) Supervisors and managers may be
informed regarding restrictions on the
work or duties of disabled veterans and
regarding accommodations; and

(ii) First aid and safety personnel
may be informed, where and to the ex-
tent appropriate, if the condition
might require emergency treatment;
and

(iii) Government officials investigat-
ing compliance with the Act shall be
informed.

(d) Accommodation to physical and
mental limitations of employees. A con-
tractor must make a reasonable ac-
commodation to the physical and men-
tal limitations of a disabled veteran
unless the contractor can demonstrate
that such an accommodation would im-
pose an undue hardship on the conduct
of the contractor’s business. In deter-
mining the extent of a contractor’s ac-
commodation obligations, the follow-
ing factors among others may be con-
sidered: (1) Business necessity and (2)
financial costs and expenses.

(e) Compensation. In offering employ-
ment or promotions to disabled veter-
ans, and veterans of the Vietnam era,
the contractor may not reduce the

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00178 Fmt 8010 Sfmt 8010 E:\CFR\174156.045 174156



179

Office of Federal Contract Compliance Programs § 60–250.6

amount of compensation offered be-
cause of any disability income, pension
or other benefit the applicant or em-
ployee receives from another source.

(f) Outreach, positive recruitment, and
external dissemination of policy. Contrac-
tors shall review their employment
practices to determine whether their
personnel programs provide the re-
quired affirmative action for employ-
ment and advancement of qualified dis-
abled veterans and veterans of the
Vietnam era. Based upon the findings
of such reviews, contractors shall un-
dertake appropriate outreach and posi-
tive recruitment activities, such as
those listed below. It is not con-
templated that contractors will nec-
essarily undertake all the listed activi-
ties or that their activities will be lim-
ited to those listed. The scope of a con-
tractor’s efforts shall depend upon all
the circumstances, including the con-
tractor’s size and resources and the ex-
tent to which existing employment
practices are adequate.

(1) The contractor should develop in-
ternal communication of its obligation
to engage in affirmative action efforts
to employ qualified disabled veterans
and veterans of the Vietnam era in
such a manner as to foster understand-
ing, acceptance and support among the
contractor’s executive, management,
supervisory and all other employeess
and to encourage such persons to take
the necessary action to aid the con-
tractor in meeting this obligation.

(2) The contractor should develop
reasonable internal procedures to en-
sure that its obligation to engage in af-
firmative action to employ and pro-
mote qualified disabled veterans and
veterans of the Vietnam era is being
fully implemented.

(3) The contractor should periodi-
cally inform all employees and pro-
spective employees of its commitment
to engage in affirmative action to in-
crease employment opportunities for
qualified disabled veterans and veter-
ans of the Vietnam era.

(4) The contractor should enlist the
assistance and support of all recruiting
sources including as follows:

(i) The local Veterans Employment
Representative or his or her designee
in the State Employment Service Of-
fice nearest each establishment where

hiring takes place to recruit job ready
veterans and to develop on-the-job
training opportunities for covered vet-
erans wherever feasible;

(ii) The Veterans Administration Re-
gional Office nearest each establish-
ment to develop on-the-job training op-
portunities for covered veterans, and to
recruit job ready veterans;

(iii) The office of the National Alli-
ance of Businessmen nearest each es-
tablishment where hiring takes place
in order to cooperate in the Jobs for
Veterans’ Program;

(iv) The veterans’ counselors and co-
ordinators (‘‘Vet-Reps’’ and ‘‘VCIPS’’)
on college campuses for the recruit-
ment of covered veterans;

(v) The service officers of the na-
tional veterans groups active in the
area of each establishment where hir-
ing takes place for the recruitment of
covered veterans; and

(vi) Local veterans’ groups and veter-
ans’ service centers in the area of each
establishment where employment serv-
ices are performed near major cities,
for the recruitment of covered veter-
ans.

(5) The contractor should establish
meaningful contacts with appropriate
veterans’ service organizations which
service disabled veterans or veterans of
the Vietnam era, for such purposes as
advice, technical assistance and refer-
ral of potential employees. Technical
assistance from the resources listed in
this paragraph may consist of advice
on proper placement, recruitment,
training and accommodations contrac-
tors may undertake, but no such re-
source providing technical assistance
shall have the authority to approve or
disapprove the acceptability of affirm-
ative action programs.

(6) The contractor should review em-
ployment records to determine the
availability of promotable and
transferrable qualified known disabled
veterans and veterans of the Vietnam
era presently employed, and to the de-
termine whether their present and po-
tential skills are being fully utilized or
developed.

(7) The contractor should send writ-
ten notification of company policy to
all subcontractors, vendors and suppli-
ers, requesting appropriate action on
their part.

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00179 Fmt 8010 Sfmt 8010 E:\CFR\174156.045 174156



180

41 CFR Ch. 60 (7–1–97 Edition)§ 60–250.6

(8) The contractor should consider all
qualified disabled veterans and veter-
ans of the Vietnam era not currently in
the workforce having requisite skills
who can be recruited through affirma-
tive action measures.

(g) Internal dissemination of policy. A
strong outreach program will be inef-
fective without adequate internal sup-
port from supervisory and management
personnel and other employees. In
order to assure greater employee co-
operation and participation in the con-
tractor’s efforts, the contractor should
adopt, implement and disseminate this
policy internally as follows:

(1) Include it in the contractor’s pol-
icy manual.

(2) Publicize it in the company news-
paper, magazine, annual report and
other media.

(3) Conduct special meetings with ex-
ecutive, management, and supervisory
personnel to explain the intent of the
policy and individual responsibility for
effective implementation, making
clear the chief executive officer’s atti-
tude.

(4) Schedule special meetings with all
employees to discuss policy and ex-
plain individual employee responsibil-
ities.

(5) Discuss the policy thoroughly in
both employee orientation and man-
agement training programs.

(6) Meet with union officials to in-
form them of the contractor’s policy,
and request their cooperation.

(7) Include nondiscrimination clauses
in all union agreements, and review all
contractual provisions to insure they
are nondiscriminatory.

(8) Include articles on accomplish-
ments of disabled veterans and veter-
ans of the Vietnam era in company
publications.

(9) Post the policy on company bul-
letin boards, including a statement
that employees and applicants are pro-
tected from coercion, intimidation, in-
terference or discrimination for filing a
complaint or assisting in an investiga-
tion under the Act.

(h) Responsibility for implementation.
An executive of the contractor should
be designated as director or manager of
company affirmative action activities
under these regulations. His or her
identity should appear on all internal

and external communications regard-
ing the company’s affirmative action
programs. This executive should be
given necessary top management sup-
port and staff to manage the imple-
mentation of this program, including
the following activities:

(1) Develop policy statements, af-
firmative action programs, and inter-
nal and external communication tech-
niques. The latter techniques should
include regular discussions with local
managers, supervisors and employees
to be certain the contractor’s policies
are being followed. In addition, super-
visors should be advised that:

(i) Their work performance is being
evaluated on the basis of their affirma-
tive action efforts and results, as well
as other criteria.

(ii) The contractor is obligated to
prevent harassment of employees
placed through affirmative action ef-
forts, as set forth in § 60–250.51.

(2) Identify problem areas in conjunc-
tion with line management and known
disabled veterans, in the implementa-
tion of the affirmative action pro-
grams, and develop solutions. This is
particularly important for the accom-
modations requirements.

(3) Design and implement audit and
reporting systems that will:

(i) Measure effectiveness of the con-
tractor’s programs.

(ii) Indicate need for remedial action.
(iii) Determine the degree to which

the contractor’s objectives have been
attained.

(iv) Determine whether known dis-
abled veterans and veterans of the
Vietnam era have had the opportunity
to participate in all company spon-
sored educational, training, rec-
reational and social activities.

(v) Ensure that each location is in
compliance with the Act and the regu-
lations in this part.

(4) Serve as liaison between the con-
tractor and enforcement agencies.

(5) Serve as liaison between the con-
tractor and organizations of and for
disabled veterans and veterans of the
Vietnam era, and arrange for the ac-
tive involvement by company rep-
resentatives in the community service
programs of local organizations of and
for disabled veterans and veterans of
the Vietnam era.
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(6) Keep management informed of the
latest developments in the entire af-
firmative action area.

(7) Arrange for career counseling for
known disabled veterans and veterans
of the Vietnam era.

(i) Development and execution of af-
firmative action programs. (1) Job quali-
fication requirements reviewed pursu-
ant to paragraph (c) of this section
should be made available to all mem-
bers of management involved in the re-
cruitment, screening, selection, and
promotion process.

(2) The contractor should evaluate
the total selection process including
training and promotion to insure free-
dom from stereotyping disabled veter-
ans and veterans of the Vietnam era in
a manner which limits their access to
all jobs for which they are qualified.

(3) All personnel involved in the re-
cruitment, screening, selection, pro-
motion, disciplinary, and related proc-
esses should be carefully selected and
trained to insure that the commit-
ments in its affirmative action pro-
gram are implemented.

(4) Formal briefing sessions should be
held, preferably on company premises,
with representatives from recruiting
sources. Plant tours, clear and concise
explanations of current and future job
openings, position descriptions, worker
specifications, explanations of the
company’s selection process, and re-
cruiting literature should be an inte-
gral part of the briefings. Formal ar-
rangements should be made for referral
of applicants, follow up with sources,
and feedback on disposition of appli-
cants.

(5) A special effort should be made to
include qualified disabled veterans or
veterans of the Vietnam era on the per-
sonnel relations staff.

(6) Active participation in veterans
‘‘job fairs’’ is desirable.

(7) Recruiting efforts at all edu-
cational institutions should incor-
porate special efforts to reach disabled
veterans and veterans of the Vietnam
era.

(8) An effort should be made to par-
ticipate in workstudy programs with
Veterans’ Administration rehabilita-
tion facilities which specialize in train-
ing or educating disabled veterans.

(9) The contractor should use all
available resources to continue or es-
tablish federally-assisted apprentice-
ship and on-the-job training programs
under 38 U.S.C. 1787.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978]

§ 60–250.7 Determination of disability.
Any disabled veteran filing an admin-

istrative complaint with the Veterans
Employment Service under this part
shall submit documentation from the
Veterans Administration or military
service from which the person was dis-
charged or released which indicates his
or her disability. Such documentation
shall be updated within 1 year prior to
filing the complaint.

§ 60–250.8 [Reserved]

§ 60–250.9 Labor unions and recruiting
and training agencies.

(a) Whenever performance in accord-
ance with the affirmative action clause
or any matter contained in the regula-
tions in this part may necessitate a re-
vision of a collective bargaining agree-
ment, the labor union or unions which
are parties to such agreements shall be
given an adequate opportunity to
present their views to the Director.

(b) The Director shall use his or her
best efforts, directly or through con-
tractors, subcontractors, local offi-
cials, the Veterans Administration,
veterans’ organizations and all other
available instrumentalities, to cause
any labor union, recruiting and train-
ing agency or other representative of
workers who are or may be engaged in
work under contracts and subcontracts
to cooperate with, and to assist in, the
implementation of the purposes of the
Act.

Subpart B—General Enforcement
and Complaint Procedure

§ 60–250.20 Subcontracts.
Each nonexempt prime contractor

and subcontractor shall include the af-
firmative action clause prescribed in
§ 60–250.4 in each of their nonexempt
subcontracts. The clause may be incor-
porated by reference in accordance
with § 60–250.22.
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§ 60–250.21 Adaptation of language.

Such necessary changes in language
may be made to the affirmative action
clause (see § 60–250.4) as shall be appro-
priate to identify properly the parties
and their undertakings.

§ 60–250.22 Incorporation by reference.

The affirmative action clause and the
regulations contained in this part may
be incorporated by reference in all con-
tracts and subcontracts.

§ 60–250.23 Incorporation by operation
of the Act and agency regulations.

By operation of the Act, the affirma-
tive action clause shall be considered
to be a part of every contract and sub-
contract required by the Act and the
regulations in this part to include such
a clause, whether or not it is phys-
ically incorporated in such contracts
and whether or not there is a written
contract between the agency and the
contractor.

§ 60–250.24 Duties of agencies.

(a) General responsibility. Each agency
shall cooperate with the Director in
the performance of his or her respon-
sibilities under the Act. Such coopera-
tion shall include the responsibility to
insure that contractors are fully cog-
nizant of their obligations under the
Act and this part, to provide the Direc-
tor with any information which comes
to its attention that the contractor is
not in compliance with the Act or this
part, and to take such actions for non-
compliance as set forth in § 60–250.28 as
may be ordered by the Director.

§ 60–250.25 Evaluations by the Direc-
tor.

The Director shall be primarily re-
sponsible for undertaking such inves-
tigations of complaints and other mat-
ters as well as evaluations of contrac-
tor and agency performance as may be
necessary to assure that the purposes
of the Vietnam Era Veteran’s Read-
justment Assistance Act, as amended
are being effectively carried out.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978]

§ 60–250.26 Complaint procedures.

(a) Place and time for filing. Any appli-
cant for employment with a contractor
or any employee of a contractor may,
personally or by an authorized rep-
resentative, file a written complaint
with the Veteran’s Employment Serv-
ice of the Department of Labor through
the Local Veteran’s Employment Rep-
resentative (LVER) or his designee at
the local State employment office, al-
leging a violation of the Act or the reg-
ulations in this part. Local Veteran’s
Employment Representatives (LVERs)
will assist veterans in preparing com-
plaints and will promptly refer such
complaints to the Director. The LVERs
will keep a record of all complaints re-
ceived and forwarded. LVERs will be
informed of the progress and results of
the veterans’ complaint investigations.
The State employment services shall
cooperate with the Director in the in-
vestigation of any complaint. Such
complaint is to be filed not later than
180 days from the date of the alleged
violation unless the time for filing is
extended by the Director for good
cause shown.

(b) Referral to contractor. When a com-
plaint is filed by an employee of a con-
tractor and the contractor has an ap-
plicable internal review procedure, the
complaint shall be referred to the con-
tractor for processing under that pro-
cedure. The complaint and all actions
taken thereunder shall be kept con-
fidential by the contractor. If there has
not been a resolution of the complaint
under that procedure satisfactory to
the complainant within 60 days of the
referral, the LVER will refer the com-
plaint to the Department of Labor
which will proceed as provided in this
section.

(c) Contents of complaints. Complaints
must be signed by the complainants or
their authorized representatives and
must contain the following informa-
tion: (1) Name and address (including
telephone number) of the complainant,
(2) name and address of the contractor
or subcontractor who committed the
alleged violation, (3) a description of
the act or acts considered to be a viola-
tion, (4) a copy of the veteran’s form
DD–214, and, where applicable, VAL–5
or similar VA certification indicating
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the percent of disability, updated with-
in 1 year prior to the date the com-
plaint is filed, and (5) other pertinent
information available which will assist
in the investigation and resolution of
the complaint, including the name of
any known Federal agency with which
the employer has contracted.

(d) Incomplete information. Where a
complaint contains incomplete infor-
mation, the Director shall seek the
needed information from the complain-
ant. If the information is not furnished
to the agency or the Director within 60
days of the date of such request, the
case may be closed.

(e) Investigations. The Department of
Labor shall institute a prompt inves-
tigation of each complaint, and shall
be responsible for developing a com-
plete case record. A complete case
record consists of the following: (1)
Name and address of each person inter-
viewed, (2) a summary of his or her
statement, (3) copies or summaries of
pertinent documents, (4) a narrative
summary of the evidence disclosed in
the investigation as it related to each
charge, and (5) recommended findings
and resolution.

(f) [Reserved]
(g) Resolution of matters. (1) If the

complaint investigation shows no vio-
lation of the Act or regulations in this
part, or if the Director decides not to
initiate administrative or legal pro-
ceedings against the contractor, the
complainant shall be so notified. With-
in 30 days, the complainant may re-
quest review by the Director of such a
finding or decision.

(2) Where an investigation indicates
that the contractor has not complied
with the requirements of the Act or
this part, efforts shall be made to se-
cure compliance through conciliation
and persuasion within a reasonable
time. Before the contractor or sub-
contractor can be found to be in com-
pliance, it must make a specific com-
mitment, in writing, to take corrective
action to meet the requirements of the
Act and this part. The commitment
must indicate the precise action to be
taken and dates for completion. The
time period allowed should be no
longer than the minimum period nec-
essary to effect such changes. Upon ap-
proval of such commitment by the Di-

rector, the contractor may be consid-
ered in compliance on condition that
the commitments are kept.

(3) Where the complaint investiga-
tion indicates a violation of the Act or
regulations in this part (and the com-
plaint has not been resolved by infor-
mal means), the Director shall afford
the contractor an opportunity for a
hearing in accordance with § 60–250.29.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978]

§ 60–250.27 Noncompliance with the af-
firmative action clause.

Noncompliance with the prime con-
tractor’s or subcontractor’s obligations
under the affirmative action clause is a
ground for taking appropriate action
for noncompliance as set forth in § 60–
250.28 by the Director, prime contrac-
tor, or subcontractor.

§ 60–250.28 Actions for noncompliance.

(a) General. In every case where any
complaint investigation indicates the
existence of a violation of the affirma-
tive action clause or these regulations,
the matter should be resolved by infor-
mal means, including conciliation, and
persuasion, whenever possible. This
will also include establishing a correc-
tive action program in accordance with
§ 60–250.26(g)(2). Where the apparent
violation is not resolved by informal
means, the Director shall proceed in
accordance with the enforcement pro-
cedures contained in this part.

(b) Judicial enforcement. In addition to
the administrative remedies set forth
herein, the Director may, within the
limitations of applicable law, seek ap-
propriate judicial action to enforce the
contractual provisions set forth in § 60–
250.4 including appropriate injunctive
relief.

(c) Withholding progress payments.
With the prior approval of the Director
so much of the accrued payment due on
the contract or any other contract be-
tween the Government prime contrac-
tor and the Federal Government may
be withheld as necessary to correct any
violations of the provisions of the af-
firmative action clause.

(d) Termination. A contract or sub-
contract may be canceled or termi-
nated, in whole or in part, for failure to
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comply with the provisions of the af-
firmative action clause.

(e) Debarment. A prime contractor or
subcontractor or a prospective contrac-
tor or subcontractor may be debarred
from receiving future contracts for
failure to comply with the provisions
of the affirmative action clause.

§ 60–250.29 Formal hearings.

(a) Hearing opportunity. An oppor-
tunity for a formal hearing shall be af-
forded to a prime contractor or a sub-
contractor or a prospective prime con-
tractor or subcontractor by the Direc-
tor in any of the following cir-
cumstances:

(1) An apparent violation of the af-
firmative action clause by a contractor
or subcontractor, as shown by any in-
vestigation, is not resolved by informal
means and a hearing is requested; or

(2) The Director proposes to cancel or
terminate the contract or withhold
progress payments, or cause the con-
tract to be canceled or terminated or
progress payments to be withheld, in
whole or in part, on a contract or con-
tracts, or to require cancellation or
termination of a contract or sub-
contract or withholding of progress
payments; or

(3) The Director proposes to declare a
prime contractor or subcontractor in-
eligible for further contracts or sub-
contracts under the Act.

(b) Hearing practice and procedure. (1)
All hearings conducted under section
402 of the Vietnam Era Veterans Read-
justment Assistance Act of 1974 and the
regulations in this part shall be gov-
erned by the Rules of Practice for Ad-
ministrative Proceedings to Enforce
Equal Opportunity Under Executive
Order 11246 contained in 41 CFR part
60–30. Complaints may be issued by the
Solicitor, Associate Solicitor for Labor
Relations and Civil Rights, Regional
Solicitors and the Regional Attorney.

(2) For the purposes of hearings pur-
suant to this part 60–250, references in
41 CFR part 60–30 to ‘‘Executive Order
11246’’ shall mean section 402 of the
Vietnam Era Veterans’ Readjustment
Assistance Act of 1974; to ‘‘equal oppor-
tunity clause’’ shall mean the affirma-
tive action clause published at 41 CFR
60–250.4; and to ‘‘regulations’’ shall

mean the regulations contained in this
part.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978, as amended at 44 FR 49691, Aug. 24, 1979;
61 FR 19989, May 3, 1996]

§ 60–250.30 Notification of agencies.
The Director shall notify the heads of

all agencies of any action for non-
compliance taken against any contrac-
tor after such actions have been taken.
No agency may issue a waiver under
§ 60–250.3(b)(1) to any contractor subject
to such action without prior approval
of the Director.

§ 60–250.31 Contractor ineligibility list.
The Director shall distribute periodi-

cally a list to all executive depart-
ments and agencies giving the names of
prime contractors and subcontractors
who have been declared ineligible
under the regulations in this part and
the Act.

§ 60–250.32 Disputed matters related to
the affirmative action program.

The procedures set forth in the regu-
lations in this part govern all disputes
relative to a contractor’s compliance
with the affirmative action clause and
the requirements of this part. Any dis-
putes relating to issues other than
compliance, including contract costs
arising out of the contractor’s efforts
to comply, shall be determined by the
disputes clause of the contract.

§ 60–250.33 Responsibilities of State
employment services.

(a) Any job openings listed pursuant
to § 60–250.3 which requires contractors
to list their job openings with State
employment services offices, shall be
utilized by State employment security
agencies to refer qualified disabled vet-
erans and veterans of the Vietnam era.

(b) The local offices of the Federal-
State employment service shall give
priority in referral to disabled veterans
and veterans of the Vietnam era to
such employment openings listed by
contractors and subcontractors pursu-
ant to this part.

(c) The local employment office staff
will contract employers to solicit job
orders. The State employment service
will make available information perti-
nent to a determination of whether the

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00184 Fmt 8010 Sfmt 8010 E:\CFR\174156.046 174156



185

Office of Federal Contract Compliance Programs Part 60–250, App. A

contractor is in compliance with the
mandatory listing and reporting re-
quirements of the affirmative action
clause.

Subpart C—Ancillary Matters
§ 60–250.50 Reinstatement of ineligible

contractors and subcontractors.
Any prime contractor or subcontrac-

tor debarred from further contracts or
subcontracts under the Act may re-
quest reinstatement in a letter di-
rected to the Director. In connection
with the reinstatement proceedings,
the prime contractor or subcontractor
shall be required to show that it has es-
tablished and will carry out employ-
ment policies and practices in compli-
ance with the affirmative action
clause.

§ 60–250.51 Intimidation and inter-
ference.

The sanctions and penalties con-
tained in this regulation may be exer-
cised by the Director against any
prime contractor or subcontractor,
who fails to take all necessary steps to
ensure that no person intimidates,
threatens, coerces, or discriminates
against any individual for the purpose
of interfering with the filing of a com-
plaint, furnishing information, or as-
sisting or participating in any manner
in an investigation, compliance review,
hearing, or any other activity related
to the administration of the Act.

§ 60–250.52 Recordkeeping.
(a) Each contractor and subcontrac-

tor shall maintain for a period not less
than 1 year records regarding com-
plaints and actions taken thereunder,
and such employment or other records
as required by the Director or by this
part and shall furnish such information
in the form required by the Director or
as the Director deems necessary for the
administration of the Act and regula-
tions issued under this part.

(b) Failure to maintain complete and
accurate records as required under this
section or failure to update annually
the affirmative action program as re-
quired by § 60–250.5(b) constitutes non-
compliance with the contractor’s or
subcontractor’s obligations under the
affirmative action clause and is a

ground for the imposition of appro-
priate sanctions.

§ 60–250.53 Access to records of em-
ployment.

Each prime contractor and sub-
contractor shall permit access during
normal business hours to its places of
business, books, records and accounts
pertinent to compliance with the Act,
and all rules and regulations promul-
gated pursuant thereto for the pur-
poses of complaint investigations, and
investigations of performance under
the affirmative action clause of the
contract or subcontract. Information
obtained in this manner shall be used
only in connection with the adminis-
tration of the Act.

§ 60–250.54 Rulings and interpreta-
tions.

Rulings under or interpretations of
the Act and the regulations contained
in this Part 60–250 shall be made by the
Secretary or his or her designee.

APPENDIX A TO PART 60–250—SAMPLE
INVITATION TO SELF-IDENTIFY

NOTE: When the invitation to self-identify
is being extended prior to an offer of employ-
ment, as is permitted in limited cir-
cumstances under § 60–250.5(d)(2) and (3),
paragraph 2(ii) of this appendix, relating to
identification of reasonable accommoda-
tions, should be omitted. This will avoid a
conflict with the EEOC’s Americans with
Disabilities Act (ADA) Guidance, which in
most cases precludes asking a job applicant
(prior to a job offer being made) about poten-
tial reasonable accommodations.

[Sample Invitation to Self-Identify]

1. This employer is a Government contrac-
tor subject to the Vietnam Era Veterans’ Re-
adjustment Assistance Act of 1974, as amend-
ed, which requires Government contractors
to take affirmative action to employ and ad-
vance in employment qualified disabled vet-
erans and veterans of the Vietnam era cov-
ered by the Act. If you are a disabled veteran
or veteran of the Vietnam era covered by the
Act and would like to be considered under
the affirmative action program, please tell
us. You may inform us of your desire to ben-
efit under the program at this time and/or at
any time in the future. This information will
assist us in placing you in an appropriate po-
sition and in making accommodations for
your disability if you are a disabled veteran.
[The contractor should here insert a brief
provision summarizing the relevant portion
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of its affirmative action program.] Submis-
sion of this information is voluntary and re-
fusal to provide it will not subject you to
any adverse treatment. Information you sub-
mit will be kept confidential, except that (i)
supervisors and managers may be informed
regarding restrictions on the work or duties
of disabled veterans, and regarding necessary
accommodations; (ii) first aid and safety per-
sonnel may be informed, when and to the ex-
tent appropriate, if the condition might re-
quire emergency treatment; and (iii) Govern-
ment officials engaged in enforcing laws ad-
ministered by OFCCP or the Americans with
Disabilities Act, may be informed. The infor-
mation provided will be used only in ways
that are not inconsistent with the Vietnam
Era Veterans’ Readjustment Assistance Act
of 1974, as amended.

2. If you are a disabled veteran or a veteran
of the Vietnam era covered by the Act, we
would like to include you under the affirma-
tive action program. If you are a disabled
veteran it would assist us if you tell us about
(i) any special methods, skills, and proce-
dures which qualify you for positions that
you might not otherwise be able to do be-
cause of your disability so that you will be
considered for any positions of that kind,
and (ii) the accommodations which we could
make which would enable you to perform the
job properly and safely, including special
equipment, changes in the physical layout of
the job, elimination of certain duties relat-
ing to the job, provision of personal assist-
ance services or other accommodations.

[61 FR 19369, May 3, 1996]

APPENDIX B TO PART 60–250

The following is a set of procedures which
contractors may use to meet the require-
ments of § 60–250.6(b).

(1) The application or personnel form of
each known covered veteran should be anno-
tated to identify each vacancy for which he
or she was considered, and the form should
be quickly retrievable for review by the
agency, the Department of Labor and the
contractor’s personnel officials for use in in-
vestigations and internal compliance activi-
ties.

(2) The personnel or application records of
each known covered veteran should include
(i) the identification of each promotion for
which he or she was considered, and (ii) the
identification of each training program for
which he or she was considered.

(3) In each case where a covered veteran is
rejected for employment, promotion or
training, a statement of the reasons should
be appended to the personnel file or applica-
tion form. This statement should include a
comparison of the qualifications of the cov-
ered veteran and the person(s) selected, as
well as a description of the accommodations
considered. This statement should be avail-

able to the applicant or employee concerned
upon request.

(4) Where applicants or employees are se-
lected for hire, promotion or training and
the contractor undertakes any accommoda-
tion which makes it possible for him or her
to place a covered veteran on the job, the ap-
plication form or personnel record should
contain a description of that accommoda-
tion.

PART 60–741—AFFIRMATIVE AC-
TION AND NONDISCRIMINATION
OBLIGATIONS OF CONTRACTORS
AND SUBCONTRACTORS RE-
GARDING INDIVIDUALS WITH
DISABILITIES

Subpart A—Preliminary Matters, Equal
Opportunity Clause

Sec.
60–741.1 Purpose, applicability and con-

struction.
60–741.2 Definitions.
60–741.3 Exceptions to the definitions of ‘‘in-

dividual with a disability’’ and ‘‘qualified
individual with a disability.’’

60–741.4 Coverage and waivers.
60–741.5 Equal opportunity clause.

Subpart B—Discrimination Prohibited

60–741.20 Covered employment activities.
60–741.21 Prohibitions.
60–741.22 Direct threat defense.
60–741.23 Medical examinations and inquir-

ies.
60–741.24 Drugs and alcohol.
60–741.25 Health insurance, life insurance

and other benefit plans.

Subpart C—Affirmative Action Program

60–741.40 Applicability of the affirmative ac-
tion program requirement.

60–741.41 Availability of affirmative action
program.

60–741.42 Invitation to self-identify.
60–741.43 Affirmative action policy.
60–741.44 Required contents of affirmative

action programs.
60–741.45 Sheltered workshops.

Subpart D—General Enforcement and
Complaint Procedures

60–741.60 Compliance reviews.
60–741.61 Complaint procedures.
60–741.62 Conciliation agreements and let-

ters of commitment.
60–741.63 Violation of conciliation agree-

ments and letters of commitment.
60–741.64 Show cause notices.
60–741.65 Enforcement proceedings.
60–741.66 Sanctions and penalties.
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60–741.67 Notification of agencies.
60–741.68 Reinstatement of ineligible con-

tractors.
60–741.69 Intimidation and interference.
60–741.70 Disputed matters related to com-

pliance with the act.

Subpart E—Ancillary Matters

60–741.80 Recordkeeping.
60–741.81 Access to records.
60–741.82 Labor organizations and recruiting

and training agencies.
60–741.83 Rulings and interpretations.
60–741.84 Effective date.
Appendix A To Part 60–741—Guidelines on a

Contractor’s Duty To Provide Reason-
able Accommodation

Appendix B To Part 60–741—Sample Invita-
tion to Self-Identify

Appendix C To Part 60–741—Review of Per-
sonnel Processes

Appendix D To Part 60–741—Guidelines Re-
garding Positions Engaged in Carrying
Out a Contract

AUTHORITY: 29 U.S.C. 706 and 793; and E.O.
11758 (3 CFR, 1971–1975 Comp., p. 841).

SOURCE: 61 FR 19350, May 1, 1996, unless
otherwise noted.

Subpart A—Preliminary Matters,
Equal Opportunity Clause

§ 60–741.1 Purpose, applicability, and
construction.

(a) Purpose. The purpose of this part
is to set forth the standards for compli-
ance with section 503 of the Rehabilita-
tion Act of 1973, as amended (29 U.S.C.
793), which requires Government con-
tractors and subcontractors to take af-
firmative action to employ and ad-
vance in employment qualified individ-
uals with disabilities.

(b) Applicability. This part applies to
all Government contracts and sub-
contracts in excess of $10,000 for the
purchase, sale or use of personal prop-
erty or nonpersonal services (including
construction): Provided, That subpart C
of this part applies only as described in
§ 60–741.40(a). Compliance by the con-
tractor with the provisions of this part
will not necessarily determine its com-
pliance with other statutes, and com-
pliance with other statutes will not
necessarily determine its compliance
with this part: Provided, That compli-
ance shall also satisfy the employment
provisions of the Department of La-
bor’s regulations implementing section

504 of the Rehabilitation Act of 1973
(see 29 CFR 32.2(b)) when the contrac-
tor is also subject to those require-
ments.

(c) Construction—(1) In general. Ex-
cept as otherwise provided in this part,
this part does not apply a lesser stand-
ard than the standards applied under
title I of the Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12101 et seq.),
or the regulations issued by the Equal
Employment Opportunity Commission
pursuant to that title (29 CFR part
1630). The Interpretive Guidance on
Title I of the Americans with Disabil-
ities Act set out as an appendix to 29
CFR part 1630 issued pursuant to that
title may be relied upon for guidance in
interpreting the parallel provisions of
this part.

(2) Relationship to other laws. This
part does not invalidate or limit the
remedies, rights, and procedures under
any Federal law or the law of any
State or political subdivision that pro-
vides greater or equal protection for
the rights of individuals with disabil-
ities as compared to the protection af-
forded by this part. It may be a defense
to a charge of violation of this part
that a challenged action is required or
necessitated by another Federal law or
regulation, or that another Federal law
or regulation prohibits an action (in-
cluding the provision of a particular
reasonable accommodation) that would
otherwise be required by this part.

§ 60–741.2 Definitions.
(a) Act means the Rehabilitation Act

of 1973, Pub. L. 93–112 (29 U.S.C 706 and
793), as amended by sec. 111, Pub. L. 93–
516; sec. 103(d)(2)(B), Pub. L. 99–506; sec.
9, Pub. L. 100–259; sec. 512, Pub. L. 101–
336 ; and secs. 102 and 505, Pub. L. 102–
569.

(b) Equal opportunity clause means the
contract provisions set forth in § 60–
741.5, ‘‘Equal opportunity clause.’’

(c) Secretary means the Secretary of
Labor, United States Department of
Labor, or his or her designee.

(d) Deputy Assistant Secretary means
the Deputy Assistant Secretary for
Federal Contract Compliance of the
United States Department of Labor, or
his or her designee.

(e) Government means the Govern-
ment of the United States of America.
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(f) United States, as used herein, shall
include the several States, the District
of Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Commonwealth
of the Northern Mariana Islands, and
Wake Island.

(g) Recruiting and training agency
means any person who refers workers
to any contractor, or who provides or
supervises apprenticeship or training
for employment by any contractor.

(h) Contract means any Government
contract or subcontract.

(i) Government contract means any
agreement or modification thereof be-
tween any contracting agency and any
person for the purchase, sale or use of
personal property or nonpersonal serv-
ices (including construction). The term
Government contract does not include
agreements in which the parties stand
in the relationship of employer and
employee, and federally assisted con-
tracts.

(1) Modification means any alteration
in the terms and conditions of a con-
tract, including supplemental agree-
ments, amendments and extensions.

(2) Contracting agency means any de-
partment, agency, establishment or in-
strumentality of the United States, in-
cluding any wholly owned Government
corporation, which enters into con-
tracts.

(3) Person, as used in paragraphs (i)
and (l) of this section, means any natu-
ral person, corporation, partnership or
joint venture, unincorporated associa-
tion, State or local government, and
any agency, instrumentality, or sub-
division of such a government.

(4) Nonpersonal services, as used in
paragraphs (i) and (l) of this section,
includes, but is not limited to, the fol-
lowing: Utility, construction, transpor-
tation, research, insurance, and fund
depository.

(5) Construction, as used in para-
graphs (i) and (l) of this section, means
the construction, rehabilitation, alter-
ation, conversion, extension, demoli-
tion, or repair of buildings, highways,
or other changes or improvements to
real property, including facilities pro-
viding utility services. The term also
includes the supervision, inspection,
and other on-site functions incidental
to the actual construction.

(6) Personal property, as used in para-
graphs (i) and (l) of this section, in-
cludes supplies and contracts for the
use of real property (such as lease ar-
rangements), unless the contract for
the use of real property itself con-
stitutes real property (such as ease-
ments).

(j) Contractor means, unless otherwise
indicated, a prime contractor or sub-
contractor holding a contract in excess
of $10,000.

(k) Prime contractor means any person
holding a contract in excess of $10,000,
and, for the purposes of subpart D of
this part, ‘‘General Enforcement and
Complaint Procedures,’’ includes any
person who has held a contract subject
to the act.

(l) Subcontract means any agreement
or arrangement between a contractor
and any person (in which the parties do
not stand in the relationship of an em-
ployer and an employee):

(1) For the purchase, sale or use of
personal property or nonpersonal serv-
ices (including construction) which, in
whole or in part, is necessary to the
performance of any one or more con-
tracts; or

(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken, or assumed.

(m) Subcontractor means any person
holding a subcontract in excess of
$10,000 and, for the purposes of subpart
D of this part, ‘‘General Enforcement
and Complaint Procedures,’’ any per-
son who has held a subcontract subject
to the act.

(n)(1) Individual with a disability
means any person who:

(i) Has a physical or mental impair-
ment which substantially limits one or
more of such person’s major life activi-
ties;

(ii) Has a record of such an impair-
ment; or

(iii) Is regarded as having such an im-
pairment.

(2) See § 60–741.3 for exceptions to the
definition in paragraph (n)(1) of this
section.

(o) Physical or mental impairment
means:

(1) Any physiological disorder, or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
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1 People have a range of abilities with re-
gard to many major life activities such as
walking, lifting, and bending, and a range of
such abilities may be considered average.
Thus, the term ‘‘average’’ person in the gen-
eral population does not indicate a need to
determine a precise average ability, but
rather reflects that a range of abilities may
be considered average.

of the following body systems: neuro-
logical, musculoskeletal, special sense
organs, respiratory (including speech
organs), cardiovascular, reproductive,
digestive, genito-urinary, hemic and
lymphatic, skin, and endocrine; or

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(p) Major life activities means func-
tions such as caring for oneself, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(q) Substantially limits—(1) The term
substantially limits means:

(i) Unable to perform a major life ac-
tivity that the average person in the
general population can perform; 1 or

(ii) Significantly restricted as to the
condition, manner or duration under
which an individual can perform a par-
ticular major life activity as compared
to the condition, manner, or duration
under which the average person in the
general population can perform that
same major life activity.

(2) The following factors should be
considered in determining whether an
individual is substantially limited in a
major life activity:

(i) The nature and severity of the im-
pairment;

(ii) The duration or expected dura-
tion of the impairment; and

(iii) The permanent or long term im-
pact, or the expected permanent or
long term impact of or resulting from
the impairment.

(3) With respect to the major life ac-
tivity of working—

(i) The term substantially limits means
significantly restricted in the ability
to perform either a class of jobs or a
broad range of jobs in various classes
as compared to the average person hav-
ing comparable training, skills, and
abilities. The inability to perform a

single, particular job does not con-
stitute a substantial limitation in the
major life activity of working.

(ii) In addition to the factors listed in
paragraph (q)(2) of this section, the fol-
lowing factors may be considered in de-
termining whether an individual is sub-
stantially limited in the major life ac-
tivity of working:

(A) The geographic area to which the
individual has reasonable access;

(B) The job from which the individual
has been disqualified because of an im-
pairment, and the number and types of
jobs utilizing similar training, knowl-
edge, skills or abilities, within that ge-
ographic area, from which the individ-
ual is also disqualified because of the
impairment (class of jobs); and/or

(C) The job from which the individual
has been disqualified because of an im-
pairment, and the number and types of
other jobs not utilizing similar train-
ing, knowledge, skills or abilities,
within that geographic area, from
which the individual is also disquali-
fied because of the impairment (broad
range of jobs in various classes).

(r) Has a record of such impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(s) Is regarded as having such an im-
pairment means:

(1) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the contractor as constituting such
limitation;

(2) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(3) Has none of the impairments de-
fined in paragraph (o)(1) or (2) of this
section, but is treated by the contrac-
tor as having a substantially limiting
impairment.

(t) Qualified individual with a disabil-
ity means an individual with a disabil-
ity who satisfies the requisite skill, ex-
perience, education and other job-re-
lated requirements of the employment
position such individual holds or de-
sires, and who, with or without reason-
able accommodation, can perform the
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2 A contractor’s duty to provide a reason-
able accommodation with respect to appli-
cants with disabilities is not limited to those
who ultimately demonstrate that they are
qualified to perform the job in issue. Appli-
cants with disabilities must be provided a

reasonable accommodation with respect to
the application process if they are qualified
with respect to that process (e.g., if they
present themselves at the correct location
and time to fill out an application).

3 Contractors must engage in such an inter-
active process with an individual with dis-
abilities whether or not a reasonable accom-
modation ultimately is identified. Contrac-
tors must engage in the interactive process
because, until they have done so, they may
be unable to determine whether a reasonable
accommodation exists that will result in the
person being qualified.

essential functions of such position.
(See § 60–741.3 for exceptions to this def-
inition.)

(u) Essential functions—(1) In general.
The term essential functions means fun-
damental job duties of the employment
position the individual with a disabil-
ity holds or desires. The term essential
functions does not include the marginal
functions of the position.

(2) A job function may be considered
essential for any of several reasons, in-
cluding but not limited to the follow-
ing:

(i) The function may be essential be-
cause the reason the position exists is
to perform that function;

(ii) The function may be essential be-
cause of the limited number of employ-
ees available among whom the per-
formance of that job function can be
distributed; and/or

(iii) The function may be highly spe-
cialized so that the incumbent in the
position is hired for his or her expertise
or ability to perform the particular
function.

(3) Evidence of whether a particular
function is essential includes, but is
not limited to:

(i) The contractor’s judgment as to
which functions are essential;

(ii) Written job descriptions prepared
before advertising or interviewing ap-
plicants for the job;

(iii) The amount of time spent on the
job performing the function;

(iv) The consequences of not requir-
ing the incumbent to perform the func-
tion;

(v) The terms of a collective bargain-
ing agreement;

(vi) The work experience of past in-
cumbents in the job; and/or

(vii) The current work experience of
incumbents in similar jobs.

(v) Reasonable accommodation—(1) The
term reasonable accommodation means:

(i) Modifications or adjustments to a
job application process that enable a
qualified applicant with a disability to
be considered for the position such ap-
plicant desires; 2 or

(ii) Modifications or adjustments to
the work environment, or to the man-
ner or circumstances under which the
position held or desired is customarily
performed, that enable a qualified indi-
vidual with a disability to perform the
essential functions of that position; or

(iii) Modifications or adjustments
that enable the contractor’s employee
with a disability to enjoy equal bene-
fits and privileges of employment as
are enjoyed by the contractor’s other
similarly situated employees without
disabilities.

(2) Reasonable accommodation may in-
clude but is not limited to:

(i) Making existing facilities used by
employees readily accessible to and us-
able by individuals with disabilities;
and

(ii) Job restructuring; part-time or
modified work schedules; reassignment
to a vacant position; acquisition or
modifications of equipment or devices;
appropriate adjustment or modifica-
tions of examinations, training mate-
rials, or policies; the provision of quali-
fied readers or interpreters; and other
similar accommodations for individ-
uals with disabilities.

(3) To determine the appropriate rea-
sonable accommodation it may be nec-
essary for the contractor to initiate an
informal, interactive process with the
qualified individual with a disability in
need of the accommodation.3 This proc-
ess should identify the precise limita-
tions resulting from the disability and
potential reasonable accommodations
that could overcome those limitations.
(Appendix A of this part provides guid-
ance on a contractor’s duty to provide
reasonable accommodation.)

(w) Undue hardship—(1) In general.
Undue hardship means, with respect to
the provision of an accommodation,
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significant difficulty or expense in-
curred by the contractor, when consid-
ered in light of the factors set forth in
paragraph (w)(2) of this section.

(2) Factors to be considered. In deter-
mining whether an accommodation
would impose an undue hardship on the
contractor, factors to be considered in-
clude:

(i) The nature and net cost of the ac-
commodation needed, taking into con-
sideration the availability of tax cred-
its and deductions, and/or outside fund-
ing;

(ii) The overall financial resources of
the facility or facilities involved in the
provision of the reasonable accommo-
dation, the number of persons em-
ployed at such facility, and the effect
on expenses and resources;

(iii) The overall financial resources
of the contractor, the overall size of
the business of the contractor with re-
spect to the number of its employees,
and the number, type and location of
its facilities;

(iv) The type of operation or oper-
ations of the contractor, including the
composition, structure and functions of
the work force of such contractor, and
the geographic separateness and ad-
ministrative or fiscal relationship of
the facility or facilities in question to
the contractor; and

(v) The impact of the accommodation
upon the operation of the facility, in-
cluding the impact on the ability of
other employees to perform their du-
ties and the impact on the facility’s
ability to conduct business.

(x) Qualification standards means the
personal and professional attributes in-
cluding the skill, experience, edu-
cation, physical, medical, safety and
other requirements established by the
contractor as requirements which an
individual must meet in order to be eli-
gible for the position held or desired.

(y) Direct threat means a significant
risk of substantial harm to the health
or safety of the individual or others
that cannot be eliminated or reduced
by reasonable accommodation. The de-
termination that an individual with a
disability poses a ‘‘direct threat’’ shall
be based on an individualized assess-
ment of the individual’s present ability
to perform safely the essential func-
tions of the job. This assessment shall

be based on a reasonable medical judg-
ment that relies on the most current
medical knowledge and/or on the best
available objective evidence. In deter-
mining whether an individual would
pose a direct threat, the factors to be
considered include:

(1) The duration of the risk;
(2) The nature and severity of the po-

tential harm;
(3) The likelihood that the potential

harm will occur; and
(4) The imminence of the potential

harm.

§ 60–741.3 Exceptions to the definitions
of ‘‘individual with a disability’’ and
‘‘qualified individual with a disabil-
ity.’’

(a) Current illegal use of drugs—(1) In
general. The terms individual with a dis-
ability and qualified individual with a
disability do not include individuals
currently engaging in the illegal use of
drugs, when the contractor acts on the
basis of such use.

(2) ‘‘Drug’’ defined. The term drug
means a controlled substance, as de-
fined in schedules I through V of sec-
tion 202 of the Controlled Substances
Act (21 U.S.C. 812).

(3) ‘‘Illegal use of drugs’’ defined. The
term illegal use of drugs means the use
of drugs, the possession or distribution
of which is unlawful under the Con-
trolled Substances Act, as updated pur-
suant to that act. Such term does not
include the use of a drug taken under
supervision by a licensed health care
professional, or other uses authorized
by the Controlled Substances Act or
other provisions of Federal law.

(4) Construction. (i) Nothing in para-
graph (a)(1) of this section shall be con-
strued to exclude as an ‘‘individual
with a disability’’ or as a ‘‘qualified in-
dividual with a disability’’ an individ-
ual who:

(A) Has successfully completed a su-
pervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been re-
habilitated successfully and is no
longer engaging in the illegal use of
drugs;

(B) Is participating in a supervised
rehabilitation program and is no longer
engaging in such use; or
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(C) Is erroneously regarded as engag-
ing in such use, but is not engaging in
such use.

(ii) In order to be protected by sec-
tion 503 and this part, an individual de-
scribed in paragraph (a)(4)(i) of this
section must satisfy the requirements
of the definition of qualified individual
with a disability.

(5) Drug testing. It shall not be a vio-
lation of this part for the contractor to
adopt or administer reasonable policies
or procedures, including but not lim-
ited to drug testing, designed to ensure
that an individual described in para-
graphs (a)(4)(i)(A) and (B) of this sec-
tion is no longer engaging in the illegal
use of drugs. (See § 60–741.24(b)(1).)

(b) Alcoholics—(1) In general. The
terms individual with a disability and
qualified individual with a disability do
not include an individual who is an al-
coholic whose current use of alcohol
prevents such individual from perform-
ing the essential functions of the em-
ployment position such individual
holds or desires or whose employment,
by reason of such current alcohol
abuse, would constitute a direct threat
to property or to the health or safety
of the individual or others.

(2) Duty to provide reasonable accom-
modation. Nothing in paragraph (b)(1) of
this section shall relieve the contrac-
tor of its obligation to provide a rea-
sonable accommodation for an individ-
ual described in paragraph (b)(1) of this
section when such an accommodation
will enable the individual to perform
the essential functions of the employ-
ment position such individual holds or
desires, or when the accommodation
will eliminate or reduce the direct
threat to property or the health or
safety of the individual or others posed
by such individual, provided that such
individual satisfies the requisite skill,
experience, education and other job-re-
lated requirements of such position.

(c) Contagious disease or infection—(1)
In general. The terms individual with a
disability and qualified individual with a
disability do not include an individual
who has a currently contagious disease
or infection and who, by reason of such
disease or infection, would constitute a
direct threat to the health or safety of
the individual or others or who, by rea-
son of the currently contagious disease

or infection, is unable to perform the
essential functions of the employment
position such individual holds or de-
sires.

(2) Duty to provide reasonable accom-
modation. Nothing in paragraph (c)(1) of
this section shall relieve the contrac-
tor of its obligation to provide a rea-
sonable accommodation for an individ-
ual described in paragraph (c)(1) of this
section when such an accommodation
will enable the individual to perform
the essential functions of the employ-
ment position such individual holds or
desires, or when the accommodation
will eliminate or reduce the direct
threat to the health or safety of the in-
dividual or others posed by such indi-
vidual, provided that such individual
satisfies the requisite skill, experience,
education and other job-related re-
quirements of such position.

(d) Homosexuality or bisexuality. The
term impairment as defined in this part
does not include homosexuality or bi-
sexuality, and therefore the term indi-
vidual with a disability as defined in this
part does not include an individual on
the basis of homosexuality or bisexual-
ity.

(e) Other conditions. The term individ-
ual with a disability does not include an
individual on the basis of:

(1) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(2) Compulsive gambling, kleptoma-
nia, or pyromania; or

(3) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

§ 60–741.4 Coverage and waivers.

(a) Coverage—(1) Contracts and sub-
contracts in excess of $10,000. Contracts
and subcontracts in excess of $10,000
are covered by this part. No contract-
ing agency or contractor shall procure
supplies or services in less than usual
quantities to avoid the applicability of
the equal opportunity clause.

(2) Positions engaged in carrying out a
contract. (i) With respect to the con-
tractor’s employment decisions and
practices occurring before October 29,
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1992, this part applies only to employ-
ees who were employed in, and appli-
cants for, positions that were engaged
in carrying out a Government con-
tract; with respect to employment de-
cisions and practices occurring on or
after October 29, 1992, this part applies
to all of the contractor’s positions irre-
spective of whether the positions are or
were engaged in carrying out a Govern-
ment contract. A position shall be con-
sidered to have been engaged in carry-
ing out a contract if:

(A) The duties of the position in-
cluded work that fulfilled a contrac-
tual obligation, or work that was nec-
essary to, or that facilitated, perform-
ance of the contract or a provision of
the contract; or

(B) The cost or a portion of the cost
of the position was allowable as a cost
of the contract under the principles set
forth in the Federal Acquisition Regu-
lation at 48 CFR Ch. 1, part 31: Pro-
vided, That a position shall not be con-
sidered to have been covered by this
part by virtue of this provision if the
cost of the position was not allocable
in whole or in part as a direct cost to
any Government contract, and only a
de minimis (less than 2%) portion of
the cost of the position was allocable
as an indirect cost to Government con-
tracts, considered as a group.

(ii) Application. Where a contractor or
a division or establishment of a con-
tractor was devoted exclusively to Gov-
ernment contract work, all positions
within the contractor, division, or es-
tablishment shall be considered to have
been covered by this part. (Appendix D
of this part provides guidance on posi-
tions engaged in carrying out a con-
tract.)

(3) Contracts and subcontracts for in-
definite quantities. With respect to in-
definite delivery-type contracts and
subcontracts (including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply
Schedule contracts, ‘‘call-type’’ con-
tracts, and purchase notice agree-
ments), the equal opportunity clause
shall be included unless the contract-
ing agency has reason to believe that
the amount to be ordered in any year
under such contract will not be in ex-
cess of $10,000. The applicability of the
equal opportunity clause shall be de-

termined at the time of award for the
first year, and annually thereafter for
succeeding years, if any. Notwithstand-
ing the above, the equal opportunity
clause shall be applied to such contract
whenever the amount of a single order
exceeds $10,000. Once the equal oppor-
tunity clause is determined to be appli-
cable, the contract shall continue to be
subject to such clause for its duration,
regardless of the amounts ordered, or
reasonably expected to be ordered in
any year.

(4) Employment activities within the
United States. This part applies only to
employment activities within the Unit-
ed States and not to employment ac-
tivities abroad. The term employment
activities within the United States in-
cludes actual employment within the
United States, and decisions of the con-
tractor made within the United States,
pertaining to the contractor’s appli-
cants and employees who are within
the United States, regarding employ-
ment opportunities abroad (such as re-
cruiting and hiring within the United
States for employment abroad, or
transfer of persons employed in the
United States to contractor establish-
ments abroad).

(5) Contracts with State or local govern-
ments. The requirements of the equal
opportunity clause in any contract or
subcontract with a State or local gov-
ernment (or any agency, instrumental-
ity or subdivision thereof) shall not be
applicable to any agency, instrumen-
tality or subdivision of such govern-
ment which does not participate in
work on or under the contract or sub-
contract.

(b) Waivers—(1) Specific contracts and
classes of contracts. The Deputy Assist-
ant Secretary may waive the applica-
tion to any contract of the equal op-
portunity clause in whole or part when
he or she deems that special cir-
cumstances in the national interest so
require. The Deputy Assistant Sec-
retary may also grant such waivers to
groups or categories of contracts:
where it is in the national interest;
where it is found impracticable to act
upon each request individually; and
where such waiver will substantially
contribute to convenience in adminis-
tration of the act. When a waiver has
been granted for any class of contracts,
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the Deputy Assistant Secretary may
withdraw the waiver for a specific con-
tract or group of contracts to be
awarded, when in his or her judgment
such action is necessary or appropriate
to achieve the purposes of the act. The
withdrawal shall not apply to con-
tracts awarded prior to the withdrawal,
except that in procurements entered
into by formal advertising, or the var-
ious forms of restricted formal adver-
tising, such withdrawal shall not apply
unless the withdrawal is made more
than 10 calendar days before the date
set for the opening of the bids.

(2) National security. Any requirement
set forth in the regulations of this part
shall not apply to any contract when-
ever the head of the contracting agen-
cy determines that such contract is es-
sential to the national security and
that its award without complying with
such requirements is necessary to the
national security. Upon making such a
determination, the head of the con-
tracting agency will notify the Deputy
Assistant Secretary in writing within
30 days.

(3) Facilities not connected with con-
tracts. The Deputy Assistant Secretary
may waive the requirements of the
equal opportunity clause with respect
to any of a contractor’s facilities which
he or she finds to be in all respects sep-
arate and distinct from activities of
the contractor related to the perform-
ance of the contract, provided that he
or she also finds that such a waiver
will not interfere with or impede the
effectuation of the act. Such waivers
shall be considered only upon the re-
quest of the contractor.

§ 60–741.5 Equal opportunity clause.
(a) Government contracts. Each con-

tracting agency and each contractor
shall include the following equal oppor-
tunity clause in each of its covered
Government contracts or subcontracts
(and modifications, renewals, or exten-
sions thereof if not included in the
original contract):

EQUAL OPPORTUNITY FOR WORKERS WITH
DISABILITIES

1. The contractor will not discriminate
against any employee or applicant for em-
ployment because of physical or mental dis-
ability in regard to any position for which
the employee or applicant for employment is

qualified. The contractor agrees to take af-
firmative action to employ, advance in em-
ployment and otherwise treat qualified indi-
viduals with disabilities without discrimina-
tion based on their physical or mental dis-
ability in all employment practices, includ-
ing the following:

i. Recruitment, advertising, and job appli-
cation procedures;

ii. Hiring, upgrading, promotion, award of
tenure, demotion, transfer, layoff, termi-
nation, right of return from layoff and rehir-
ing;

iii. Rates of pay or any other form of com-
pensation and changes in compensation;

iv. Job assignments, job classifications, or-
ganizational structures, position descrip-
tions, lines of progression, and seniority
lists;

v. Leaves of absence, sick leave, or any
other leave;

vi. Fringe benefits available by virtue of
employment, whether or not administered by
the contractor;

vii. Selection and financial support for
training, including apprenticeship, profes-
sional meetings, conferences, and other re-
lated activities, and selection for leaves of
absence to pursue training;

viii. Activities sponsored by the contractor
including social or recreational programs;
and

ix. Any other term, condition, or privilege
of employment.

2. The contractor agrees to comply with
the rules, regulations, and relevant orders of
the Secretary of Labor issued pursuant to
the act.

3. In the event of the contractor’s non-
compliance with the requirements of this
clause, actions for noncompliance may be
taken in accordance with the rules, regula-
tions, and relevant orders of the Secretary of
Labor issued pursuant to the act.

4. The contractor agrees to post in con-
spicuous places, available to employees and
applicants for employment, notices in a form
to be prescribed by the Deputy Assistant
Secretary for Federal Contract Compliance
Programs, provided by or through the con-
tracting officer. Such notices shall state the
rights of applicants and employees as well as
the contractor’s obligation under the law to
take affirmative action to employ and ad-
vance in employment qualified employees
and applicants with disabilities. The con-
tractor must ensure that applicants and em-
ployees with disabilities are informed of the
contents of the notice (e.g., the contractor
may have the notice read to a visually dis-
abled individual, or may lower the posted no-
tice so that it might be read by a person in
a wheelchair).

5. The contractor will notify each labor or-
ganization or representative of workers with
which it has a collective bargaining agree-
ment or other contract understanding, that
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the contractor is bound by the terms of sec-
tion 503 of the Rehabilitation Act of 1973, as
amended, and is committed to take affirma-
tive action to employ and advance in em-
ployment individuals with physical or men-
tal disabilities.

6. The contractor will include the provi-
sions of this clause in every subcontract or
purchase order in excess of $10,000, unless ex-
empted by the rules, regulations, or orders of
the Secretary issued pursuant to section 503
of the act, as amended, so that such provi-
sions will be binding upon each subcontrac-
tor or vendor. The contractor will take such
action with respect to any subcontract or
purchase order as the Deputy Assistant Sec-
retary for Federal Contract Compliance Pro-
grams may direct to enforce such provisions,
including action for noncompliance.
[End of Clause]

(b) Subcontracts. Each contractor
shall include the equal opportunity
clause in each of its subcontracts sub-
ject to this part.

(c) Adaption of language. Such nec-
essary changes in language may be
made to the equal opportunity clause
as shall be appropriate to identify
properly the parties and their under-
takings.

(d) Inclusion of the equal opportunity
clause in the contract. It is not nec-
essary that the equal opportunity
clause be quoted verbatim in the con-
tract. The clause may be made a part
of the contract by citation to 41 CFR
60–741.5(a).

(e) Incorporation by operation of the
act. By operation of the act, the equal
opportunity clause shall be considered
to be a part of every contract and sub-
contract required by the act and the
regulations in this part to include such
a clause, whether or not it is phys-
ically incorporated in such contract
and whether or not there is a written
contract between the agency and the
contractor.

(f) Duties of contracting agencies. Each
contracting agency shall cooperate
with the Deputy Assistant Secretary
and the Secretary in the performance
of their responsibilities under the act.
Such cooperation shall include insur-
ing that the equal opportunity clause
is included in all covered Government
contracts and that contractors are
fully informed of their obligations
under the act and this part, providing
the Deputy Assistant Secretary with
any information which comes to the

agency’s attention that a contractor is
not in compliance with the act or this
part, responding to requests for infor-
mation from the Deputy Assistant Sec-
retary, and taking such actions for
noncompliance as are set forth in § 60–
741.66 as may be ordered by the Sec-
retary or the Deputy Assistant Sec-
retary.

Subpart B—Discrimination
Prohibited

§ 60–741.20 Covered employment ac-
tivities.

The prohibition against discrimina-
tion in this part applies to the follow-
ing employment activities:

(a) Recruitment, advertising, and job
application procedures;

(b) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(c) Rates of pay or any other form of
compensation and changes in com-
pensation;

(d) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(e) Leaves of absence, sick leave, or
any other leave;

(f) Fringe benefits available by virtue
of employment, whether or not admin-
istered by the contractor;

(g) Selection and financial support
for training, including apprenticeships,
professional meetings, conferences and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(h) Activities sponsored by the con-
tractor including social and rec-
reational programs; and

(i) Any other term, condition, or
privilege of employment.

§ 60–741.21 Prohibitions.
The term discrimination includes, but

is not limited to, the acts described in
this section and § 60–741.23.

(a) Disparate treatment. It is unlawful
for the contractor to deny an employ-
ment opportunity or benefit or other-
wise to discriminate against a qualified
individual with a disability because of
that individual’s disability.
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(b) Limiting, segregating and
classifying. Unless otherwise permitted
by this part, it is unlawful for the con-
tractor to limit, segregate, or classify
a job applicant or employee in a way
that adversely affects his or her em-
ployment opportunities or status on
the basis of disability. For example,
the contractor may not segregate
qualified employees with disabilities
into separate work areas or into sepa-
rate lines of advancement.

(c) Contractual or other arrangements—
(1) In general. It is unlawful for the con-
tractor to participate in a contractual
or other arrangement or relationship
that has the effect of subjecting the
contractor’s own qualified applicant or
employee with a disability to the dis-
crimination prohibited by this part.

(2) Contractual or other arrangement
defined. The phrase contractual or other
arrangement or relationship includes, but
is not limited to, a relationship with:
an employment or referral agency; a
labor organization, including a collec-
tive bargaining agreement; an organi-
zation providing fringe benefits to an
employee of the contractor; or an orga-
nization providing training and appren-
ticeship programs.

(3) Application. This paragraph (c) ap-
plies to the contractor, with respect to
its own applicants or employees,
whether the contractor offered the con-
tract or initiated the relationship, or
whether the contractor accepted the
contract or acceded to the relationship.
The contractor is not liable for the ac-
tions of the other party or parties to
the contract which only affect that
other party’s employees or applicants.

(d) Standards, criteria or methods of ad-
ministration. It is unlawful for the con-
tractor to use standards, criteria, or
methods of administration, that are
not job-related and consistent with
business necessity, and that:

(1) Have the effect of discriminating
on the basis of disability; or

(2) Perpetuate the discrimination of
others who are subject to common ad-
ministrative control.

(e) Relationship or association with an
individual with a disability. It is unlaw-
ful for the contractor to exclude or
deny equal jobs or benefits to, or other-
wise discriminate against, a qualified
individual because of the known dis-

ability of an individual with whom the
qualified individual is known to have a
family, business, social or other rela-
tionship or association.

(f) Not making reasonable accommoda-
tion. (1) It is unlawful for the contrac-
tor to fail to make reasonable accom-
modation to the known physical or
mental limitations of an otherwise
qualified applicant or employee with a
disability, unless such contractor can
demonstrate that the accommodation
would impose an undue hardship on the
operation of its business.

(2) It is unlawful for the contractor
to deny employment opportunities to
an otherwise qualified job applicant or
employee with a disability based on the
need of such contractor to make rea-
sonable accommodation to such an in-
dividual’s physical or mental impair-
ments.

(3) A qualified individual with a dis-
ability is not required to accept an ac-
commodation, aid, service, opportunity
or benefit which such qualified individ-
ual chooses not to accept. However, if
such individual rejects a reasonable ac-
commodation, aid, service, opportunity
or benefit that is necessary to enable
the individual to perform the essential
functions of the position held or de-
sired, and cannot, as a result of that
rejection, perform the essential func-
tions of the position, the individual
will not be considered a qualified indi-
vidual with a disability.

(g) Qualification standards, tests and
other selection criteria—(1) In general. It
is unlawful for the contractor to use
qualification standards, employment
tests or other selection criteria that
screen out or tend to screen out an in-
dividual with a disability or a class of
individuals with disabilities, on the
basis of disability, unless the standard,
test or other selection criterion, as
used by the contractor, is shown to be
job-related for the position in question
and is consistent with business neces-
sity. Selection criteria that concern an
essential function may not be used to
exclude an individual with a disability
if that individual could satisfy the cri-
teria with provision of a reasonable ac-
commodation. Selection criteria that
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exclude or tend to exclude an individ-
ual with a disability or a class of indi-
viduals with disabilities because of dis-
ability but concern only marginal func-
tions of the job would not be consistent
with business necessity. The contrac-
tor may not refuse to hire an applicant
with a disability because the appli-
cant’s disability prevents him or her
from performing marginal functions.

(2) The Uniform Guidelines on Em-
ployee Selection Procedures, 41 CFR
part 60–3, do not apply to the Rehabili-
tation Act and are similarly inapplica-
ble to this part.

(h) Administration of tests. It is unlaw-
ful for the contractor to fail to select
and administer tests concerning em-
ployment in the most effective manner
to ensure that, when a test is adminis-
tered to a job applicant or employee
who has a disability that impairs sen-
sory, manual, or speaking skills, the
test results accurately reflect the
skills, aptitude, or whatever other fac-
tor of the applicant or employee that
the test purports to measure, rather
than reflecting the impaired sensory,
manual, or speaking skills of such em-
ployee or applicant, except where such
skills are the factors that the test
purports to measure.

(i) Compensation. In offering employ-
ment or promotions to individuals with
disabilities, it is unlawful for the con-
tractor to reduce the amount of com-
pensation offered because of any in-
come based upon a disability-related
pension or other disability-related ben-
efit the applicant or employee receives
from another source.

§ 60–741.22 Direct threat defense.
The contractor may use as a quali-

fication standard the requirement that
an individual be able to perform the es-
sential functions of the position held or
desired without posing a direct threat
to the health or safety of the individ-
ual or others in the workplace. (See
§ 60–741.2(y) defining direct threat.)

§ 60–741.23 Medical examinations and
inquiries.

(a) Prohibited medical examinations or
inquiries. Except as stated in para-
graphs (b) and (c) of this section, it is
unlawful for the contractor to require
a medical examination of an applicant

or employee or to make inquiries as to
whether an applicant or employee is an
individual with a disability or as to the
nature or severity of such disability.

(b) Permitted medical examinations and
inquiries—(1) Acceptable pre-employment
inquiry. The contractor may make pre-
employment inquiries into the ability
of an applicant to perform job-related
functions, and/or may ask an applicant
to describe or to demonstrate how,
with or without reasonable accommo-
dation, the applicant will be able to
perform job-related functions.

(2) Employment entrance examination.
The contractor may require a medical
examination (and/or inquiry) after
making an offer of employment to a
job applicant and before the applicant
begins his or her employment duties,
and may condition an offer of employ-
ment on the results of such examina-
tion (and/or inquiry), if all entering
employees in the same job category are
subjected to such an examination (and/
or inquiry) regardless of disability.

(3) Examination of employees. The con-
tractor may require a medical exam-
ination (and/or inquiry) of an employee
that is job-related and consistent with
business necessity. The contractor may
make inquiries into the ability of an
employee to perform job-related func-
tions.

(4) Other acceptable examinations and
inquiries. The contractor may conduct
voluntary medical examinations and
activities, including voluntary medical
histories, which are part of an em-
ployee health program available to em-
ployees at the work site.

(5) Medical examinations conducted
in accordance with paragraphs (b)(2)
and (b)(4) of this section do not have to
be job-related and consistent with busi-
ness necessity. However, if certain cri-
teria are used to screen out an appli-
cant or applicants or an employee or
employees with disabilities as a result
of such examinations or inquiries, the
contractor must demonstrate that the
exclusionary criteria are job-related
and consistent with business necessity,
and that performance of the essential
job functions cannot be accomplished
with reasonable accommodations as re-
quired in this part.

(c) Invitation to self-identify. The con-
tractor shall invite the applicant to

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00197 Fmt 8010 Sfmt 8010 E:\CFR\174156.049 174156



198

41 CFR Ch. 60 (7–1–97 Edition)§ 60–741.24

self-identify as an individual with a
disability as specified in § 60–741.42.

(d) Confidentiality and use of medical
information. (1) Information obtained
under this section regarding the medi-
cal condition or history of any appli-
cant or employee shall be collected and
maintained on separate forms and in
separate medical files and treated as a
confidential medical record, except
that:

(i) Supervisors and managers may be
informed regarding necessary restric-
tions on the work or duties of the ap-
plicant or employee and necessary ac-
commodations;

(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and

(iii) Government officials engaged in
enforcing the laws administered by
OFCCP, including this part, or enforc-
ing the Americans with Disabilities
Act, shall be provided relevant infor-
mation on request.

(2) Information obtained under this
section regarding the medical condi-
tion or history of any applicant or em-
ployee shall not be used for any pur-
pose inconsistent with this part.

§ 60–741.24 Drugs and alcohol.
(a) Specific activities permitted. The

contractor:
(1) May prohibit the illegal use of

drugs and the use of alcohol at the
workplace by all employees;

(2) May require that employees not
be under the influence of alcohol or be
engaging in the illegal use of drugs at
the workplace;

(3) May require that all employees
behave in conformance with the re-
quirements established under the Drug-
Free Workplace Act of 1988 (41 U.S.C.
701 et seq.);

(4) May hold an employee who en-
gages in the illegal use of drugs or who
is an alcoholic to the same qualifica-
tion standards for employment or job
performance and behavior to which the
contractor holds its other employees,
even if any unsatisfactory performance
or behavior is related to the employee’s
drug use or alcoholism;

(5) May require that its employees
employed in an industry subject to
such regulations comply with the

standards established in the regula-
tions (if any) of the Departments of De-
fense and Transportation, and of the
Nuclear Regulatory Commission, and
other Federal agencies regarding alco-
hol and the illegal use of drugs; and

(6) May require that employees em-
ployed in sensitive positions comply
with the regulations (if any) of the De-
partments of Defense and Transpor-
tation, and of the Nuclear Regulatory
Commission, and other Federal agen-
cies that apply to employment in sen-
sitive positions subject to such regula-
tions.

(b) Drug testing—(1) General policy.
For purposes of this part, a test to de-
termine the illegal use of drugs is not
considered a medical examination.
Thus, the administration of such drug
tests by the contractor to its job appli-
cants or employees is not a violation of
§ 60–741.23. Nothing in this part shall be
construed to encourage, prohibit, or
authorize the contractor to conduct
drug tests of job applicants or employ-
ees to determine the illegal use of
drugs or to make employment deci-
sions based on such test results.

(2) Transportation employees. Nothing
in this part shall be construed to en-
courage, prohibit, or authorize the oth-
erwise lawful exercise by contractors
subject to the jurisdiction of the De-
partment of Transportation of author-
ity to test employees in, and applicants
for, positions involving safety-sensitive
duties for the illegal use of drugs or for
on-duty impairment by alcohol; and re-
move from safety-sensitive positions
persons who test positive for illegal use
of drugs or on-duty impairment by al-
cohol pursuant to paragraph (b)(1) of
this section.

(3) Any information regarding the
medical condition or history of any
employee or applicant obtained from a
test to determine the illegal use of
drugs, except information regarding
the illegal use of drugs, is subject to
the requirements of §§ 60–741.23(b)(5)
and (c).

§ 60–741.25 Health insurance, life in-
surance and other benefit plans.

(a) An insurer, hospital, or medical
service company, health maintenance
organization, or any agent or entity
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that administers benefit plans, or simi-
lar organizations may underwrite
risks, classify risks, or administer such
risks that are based on or not incon-
sistent with State law.

(b) The contractor may establish,
sponsor, observe or administer the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law.

(c) The contractor may establish,
sponsor, observe, or administer the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(d) The contractor may not deny a
qualified individual with a disability
equal access to insurance or subject a
qualified individual with a disability to
different terms or conditions of insur-
ance based on disability alone, if the
disability does not pose increased
risks.

(e) The activities described in para-
graphs (a), (b) and (c) of this section
are permitted unless these activities
are used as a subterfuge to evade the
purposes of this part.

Subpart C—Affirmative Action
Program

§ 60–741.40 Applicability of the affirm-
ative action program requirement.

(a) The requirements of this subpart
apply to every Government contractor
that has 50 or more employees and a
contract of $50,000 or more.

(b) Contractors described in para-
graph (a) of this section shall, within
120 days of the commencement of a
contract, prepare and maintain an af-
firmative action program at each es-
tablishment. The affirmative action
program shall set forth the contrac-
tor’s policies and procedures in accord-
ance with this part. This program may
be integrated into or kept separate
from other affirmative action pro-
grams.

(c) The affirmative action program
shall be reviewed and updated annu-
ally.

(d) The contractor shall submit the
affirmative action program within 30
days of a request from OFCCP, unless
the request provides for a different

time. The contractor also shall make
the affirmative action program
promptly available on-site upon
OFCCP’s request.

§ 60–741.41 Availability of affirmative
action program.

The full affirmative action program
shall be available to any employee or
applicant for employment for inspec-
tion upon request. The location and
hours during which the program may
be obtained shall be posted at each es-
tablishment.

§ 60–741.42 Invitation to self-identify.
(a) The contractor shall, after mak-

ing an offer of employment to a job ap-
plicant and before the applicant begins
his or her employment duties, invite
the applicant to inform the contractor
whether the applicant believes that he
or she may be covered by the act and
wishes to benefit under the affirmative
action program. The contractor may
invite self-identification prior to mak-
ing a job offer only when:

(1) The invitation is made when the
contractor actually is undertaking af-
firmative action for individuals with
disabilities at the pre-offer stage; or

(2) The invitation is made pursuant
to a Federal, state or local law requir-
ing affirmative action for individuals
with disabilities.

(b) The invitation referenced in para-
graph (a) of this section shall state
that a request to benefit under the af-
firmative action program may be made
immediately and/or at any time in the
future. The invitation also shall sum-
marize the relevant portions of the act
and the contractor’s affirmative action
program. Furthermore, the invitation
shall state that the information is
being requested on a voluntary basis,
that it will be kept confidential, that
refusal to provide it will not subject
the applicant to any adverse treat-
ment, and that it will not be used in a
manner inconsistent with the act. If an
applicant so identifies himself or her-
self, the contractor should also seek
the advice of the applicant regarding
proper placement and appropriate ac-
commodation, after a job offer has
been extended. The contractor also
may make such inquiries to the extent
they are consistent with the ADA (e.g.,
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in the context of asking applicants to
describe or demonstrate how they
would perform the job). The contractor
shall maintain a separate file on per-
sons who have self-identified and pro-
vide that file to OFCCP upon request.
This information may be used only in
accordance with this part. (An accept-
able form for such an invitation is set
forth in Appendix B of this part. Be-
cause a contractor usually may not
seek advice from an applicant regard-
ing placement and accommodation
until after a job offer has been ex-
tended, the invitation set forth in Ap-
pendix B of this part contains instruc-
tions regarding modifications to be
made if it is used at the pre-offer
stage.)

(c) Nothing in this section shall re-
lieve the contractor of its obligation to
take affirmative action with respect to
those applicants or employees of whose
disability the contractor has knowl-
edge.

(d) Nothing in this section shall re-
lieve the contractor from liability for
discrimination under the act.

§ 60–741.43 Affirmative action policy.
Under the affirmative action obliga-

tions imposed by the act contractors
shall not discriminate because of phys-
ical or mental disability and shall take
affirmative action to employ and ad-
vance in employment qualified individ-
uals with disabilities at all levels of
employment, including the executive
level. Such action shall apply to all
employment activities set forth in § 60–
741.20.

§ 60–741.44 Required contents of af-
firmative action programs.

Acceptable affirmative action pro-
grams shall contain, but not nec-
essarily be limited to, the following in-
gredients:

(a) Policy statement. The contractor
shall include an equal opportunity pol-
icy statement in its affirmative action
program, and shall post the policy
statement on company bulletin boards.
The contractor must ensure that appli-
cants and employees with disabilities
are informed of the contents of the pol-
icy statement (for example, the con-
tractor may have the statement read
to a visually disabled individual, or

may lower the posted notice so that it
may be read by a person in a wheel-
chair). The policy statement should in-
dicate the chief executive officer’s atti-
tude on the subject matter, provide for
an audit and reporting system (see
paragraph (h) of this section) and as-
sign overall responsibility for the im-
plementation of affirmative action ac-
tivities required under this part (see
paragraph (i) of this section). Addition-
ally, the policy should state, among
other things, that the contractor will:
recruit, hire, train and promote per-
sons in all job titles, and ensure that
all other personnel actions are admin-
istered, without regard to disability;
and ensure that all employment deci-
sions are based only on valid job re-
quirements. The policy shall state that
employees and applicants shall not be
subjected to harassment, intimidation,
threats, coercion or discrimination be-
cause they have engaged in or may en-
gage in any of the following activities:

(1) Filing a complaint;
(2) Assisting or participating in an

investigation, compliance review, hear-
ing, or any other activity related to
the administration of section 503 of the
Rehabilitation Act of 1973, as amended
(section 503) or any other Federal,
State or local law requiring equal op-
portunity for disabled persons;

(3) Opposing any act or practice made
unlawful by section 503 or its imple-
menting regulations in this part or any
other Federal, State or local law re-
quiring equal opportunity for disabled
persons; or

(4) Exercising any other right pro-
tected by section 503 or its implement-
ing regulations in this part.

(b) Review of personnel processes. The
contractor shall ensure that its person-
nel processes provide for careful, thor-
ough, and systematic consideration of
the job qualifications of applicants and
employees with known disabilities for
job vacancies filled either by hiring or
promotion, and for all training oppor-
tunities offered or available. The con-
tractor shall ensure that its personnel
processes do not stereotype disabled
persons in a manner which limits their
access to all jobs for which they are
qualified. The contractor shall periodi-
cally review such processes and make
any necessary modifications to ensure
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that these obligations are carried out.
A description of the review and any
necessary modifications to personnel
processes or development of new proc-
esses shall be included in any affirma-
tive action programs required under
this part. The contractor must design
procedures that facilitate a review of
the implementation of this require-
ment by the contractor and the Gov-
ernment. (Appendix C of this part is an
example of an appropriate set of proce-
dures. The procedures in Appendix C of
this part are not required and contrac-
tors may develop other procedures ap-
propriate to their circumstances.)

(c) Physical and mental qualifications.
(1) The contractor shall provide in its
affirmative action program, and shall
adhere to, a schedule for the periodic
review of all physical and mental job
qualification standards to ensure that,
to the extent qualification standards
tend to screen out qualified individuals
with disabilities, they are job-related
for the position in question and are
consistent with business necessity.

(2) Whenever the contractor applies
physical or mental qualification stand-
ards in the selection of applicants or
employees for employment or other
change in employment status such as
promotion, demotion or training, to
the extent that qualification standards
tend to screen out qualified individuals
with disabilities, the standards shall be
related to the specific job or jobs for
which the individual is being consid-
ered and consistent with business ne-
cessity. The contractor shall have the
burden to demonstrate that it has com-
plied with the requirements of para-
graph (c)(2) of this section.

(3) The contractor may use as a de-
fense to an allegation of a violation of
paragraph (c)(2) of this section that an
individual poses a direct threat to the
health or safety of the individual or
others in the workplace. (See § 60–
741.2(y) defining direct threat.)

(d) Reasonable accommodation to phys-
ical and mental limitations. The contrac-
tor shall make reasonable accommoda-
tion to the known physical or mental
limitations of an otherwise qualified
individual with a disability unless it
can demonstrate that the accommoda-
tion would impose an undue hardship
on the operation of its business. If an

employee with a known disability is
having significant difficulty perform-
ing his or her job and it is reasonable
to conclude that the performance prob-
lem may be related to the known dis-
ability, the contractor shall confiden-
tially notify the employee of the per-
formance problem and inquire whether
the problem is related to the employ-
ee’s disability; if the employee re-
sponds affirmatively, the contractor
shall confidentially inquire whether
the employee is in need of a reasonable
accommodation.

(e) Harassment. The contractor must
develop and implement procedures to
ensure that its employees with disabil-
ities are not harassed because of dis-
ability.

(f) External dissemination of policy,
outreach and positive recruitment. The
contractor shall undertake appropriate
outreach and positive recruitment ac-
tivities such as those listed in para-
graphs (f)(1) through (7) of this section
that are reasonably designed to effec-
tively recruit qualified individuals
with disabilities. It is not con-
templated that the contractor will nec-
essarily undertake all the activities
listed in paragraphs (f)(1) through (7) of
this section or that its activities will
be limited to those listed. The scope of
the contractor’s efforts shall depend
upon all the circumstances, including
the contractor’s size and resources and
the extent to which existing employ-
ment practices are adequate.

(1) The contractor should enlist the
assistance and support of recruiting
sources (including State employment
security agencies, State vocational re-
habilitation agencies or facilities, shel-
tered workshops, college placement of-
ficers, State education agencies, labor
organizations and organizations of or
for individuals with disabilities) for the
contractor’s commitment to provide
meaningful employment opportunities
to qualified individuals with disabil-
ities. Formal briefing sessions should
be held, preferably on company prem-
ises, with representatives from recruit-
ing sources. Plant tours, clear and con-
cise explanations of current and future
job openings, position descriptions,
worker specifications, explanations of
the company’s selection process, and
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recruiting literature should be an inte-
gral part of the briefing. Formal ar-
rangements should be made for referral
of applicants, follow up with sources,
and feedback on disposition of appli-
cants.

(2) The contractor’s recruitment ef-
forts at all schools should incorporate
special efforts to reach students with
disabilities. The contractor should en-
gage in recruitment activities at edu-
cational institutions which participate
in training of individuals with disabil-
ities, such as schools for the blind,
deaf, or learning disabled. An effort
should be made to participate in work-
study programs with rehabilitation fa-
cilities and schools which specialize in
training or educating individuals with
disabilities.

(3) The contractor should establish
meaningful contacts with appropriate
social service agencies, organizations
of and for individuals with disabilities,
and vocational rehabilitation agencies
or facilities, for such purposes as ad-
vice, technical assistance and referral
of potential employees. Technical as-
sistance from the resources described
in this paragraph may consist of advice
on proper placement, recruitment,
training and accommodations contrac-
tors may undertake, but no such re-
source providing technical assistance
shall have authority to approve or dis-
approve the acceptability of affirma-
tive action programs.

(4) The contractor should include in-
dividuals with disabilities when em-
ployees are pictured in consumer, pro-
motional or help wanted advertising.
Individuals with disabilities should be
made available for participation in ca-
reer days, youth motivation programs,
and related activities in their commu-
nities.

(5) The contractor should send writ-
ten notification of company policy to
all subcontractors, vendors and suppli-
ers, requesting appropriate action on
their part.

(6) The contractor should take posi-
tive steps to attract qualified individ-
uals with disabilities not currently in
the work force who have requisite
skills and can be recruited through af-
firmative action measures. These per-
sons may be located through the local

chapters of organizations of and for in-
dividuals with disabilities.

(7) The contractor, in making hiring
decisions, should consider applicants
with known disabilities for all avail-
able positions for which they may be
qualified when the position(s) applied
for is unavailable.

(g) Internal dissemination of policy. (1)
A strong outreach program will be inef-
fective without adequate internal sup-
port from supervisory and management
personnel and other employees, who
may have had limited contact with in-
dividuals with disabilities in the past.
In order to assure greater employee co-
operation and participation in the con-
tractor’s efforts, the contractor shall
develop internal procedures such as
those listed in paragraph (g)(2) of this
section for communication of its obli-
gation to engage in affirmative action
efforts to employ and advance in em-
ployment qualified individuals with
disabilities. It is not contemplated that
the contractor will necessarily under-
take all the activities listed in para-
graph (g)(2) of this section or that its
activities will be limited to those list-
ed. These procedures shall be designed
to foster understanding, acceptance
and support among the contractor’s ex-
ecutive, management, supervisory and
other employees and to encourage such
persons to take the necessary actions
to aid the contractor in meeting this
obligation. The scope of the contrac-
tor’s efforts shall depend upon all the
circumstances, including the contrac-
tor’s size and resources and the extent
to which existing practices are ade-
quate.

(2) The contractor should implement
and disseminate this policy internally
as follows:

(i) Include it in the contractor’s pol-
icy manual.

(ii) Periodically inform all employees
and prospective employees of its com-
mitment to engage in affirmative ac-
tion to increase employment opportu-
nities for qualified individuals with
disabilities. The contractor should
schedule special meetings with all em-
ployees to discuss policy and explain
individual employee responsibilities.

(iii) Publicize it in the company
newspaper, magazine, annual report
and other media.
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(iv) Conduct special meetings with
executive, management, and super-
visory personnel to explain the intent
of the policy and individual respon-
sibility for effective implementation,
making clear the chief executive offi-
cer’s attitude.

(v) Discuss the policy thoroughly in
both employee orientation and man-
agement training programs.

(vi) Meet with union officials and/or
employee representatives to inform
them of the contractor’s policy, and re-
quest their cooperation.

(vii) Include articles on accomplish-
ments of disabled workers in company
publications.

(viii) When employees are featured in
employee handbooks or similar publi-
cations for employees, include individ-
uals with disabilities.

(h) Audit and reporting system. (1) The
contractor shall design and implement
an audit and reporting system that
will:

(i) Measure the effectiveness of the
contractor’s affirmative action pro-
gram.

(ii) Indicate any need for remedial
action.

(iii) Determine the degree to which
the contractor’s objectives have been
attained.

(iv) Determine whether individuals
with known disabilities have had the
opportunity to participate in all com-
pany sponsored educational, training,
recreational and social activities.

(v) Measure the contractor’s compli-
ance with the affirmative action pro-
gram’s specific obligations.

(2) Where the affirmative action pro-
gram is found to be deficient, the con-
tractor shall undertake necessary ac-
tion to bring the program into compli-
ance.

(i) Responsibility for implementation.
An official of the contractor shall be
assigned responsibility for implemen-
tation of the contractor’s affirmative
action activities under this part. His or
her identity should appear on all inter-
nal and external communications re-
garding the company’s affirmative ac-
tion program. This official shall be
given necessary top management sup-
port and staff to manage the imple-
mentation of this program.

(j) Training. All personnel involved in
the recruitment, screening, selection,
promotion, disciplinary, and related
processes shall be trained to ensure
that the commitments in the contrac-
tor’s affirmative action program are
implemented.

§ 60–741.45 Sheltered workshops.
Contracts with sheltered workshops

do not constitute affirmative action in
lieu of employment and advancement
of qualified disabled individuals in the
contractor’s own work force. Contracts
with sheltered workshops may be in-
cluded within an affirmative action
program if the sheltered workshop
trains employees for the contractor
and the contractor is obligated to hire
trainees at full compensation when
such trainees become ‘‘qualified indi-
viduals with disabilities.’’

Subpart D—General Enforcement
and Complaint Procedures

§ 60–741.60 Compliance reviews.
(a) OFCCP may conduct compliance

reviews to determine if the contractor
maintains nondiscriminatory hiring
and employment practices and is tak-
ing affirmative action to ensure that
applicants are employed and that em-
ployees are placed, trained, upgraded,
promoted, and otherwise treated in ac-
cordance with this part during employ-
ment. The compliance review shall
consist of a comprehensive analysis
and evaluation of each aspect of the
aforementioned practices, policies, and
conditions resulting therefrom. Where
necessary, recommendations for appro-
priate sanctions shall be made.

(b) Where deficiencies are found to
exist, reasonable efforts shall be made
to secure compliance through concilia-
tion and persuasion pursuant to § 60–
741.62.

§ 60–741.61 Complaint procedures.
(a) Coordination with other agencies.

Pursuant to section 107(b) of the Amer-
icans with Disabilities Act of 1990
(ADA), OFCCP and the Equal Employ-
ment Opportunity Commission have
promulgated regulations setting forth
procedures governing the processing of
complaints falling within the overlap-
ping jurisdiction of both the act and
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title I of the ADA to ensure that such
complaints are dealt with in a manner
that avoids duplication of effort and
prevents the imposition of inconsistent
or conflicting standards. Complaints
filed under this part will be processed
in accordance with those regulations,
which are found at 41 CFR part 60–742,
and with this part.

(b) Place and time of filing. Any appli-
cant for employment with a contractor
or any employee of a contractor may,
personally or by an authorized rep-
resentative, file a written complaint
with the Deputy Assistant Secretary
alleging a violation of the act or the
regulations in this part. The complaint
may allege individual or class-wide vio-
lation(s). Complaints may be submit-
ted to the OFCCP, 200 Constitution Av-
enue, N.W., Washington, D.C. 20210, or
to any OFCCP regional, district, or
area office. Such complaint must be
filed within 300 days of the date of the
alleged violation, unless the time for
filing is extended by OFCCP for good
cause shown.

(c) Contents of complaints—(1) In gen-
eral. A complaint must be signed by the
complainant or his or her authorized
representative and must contain the
following information:

(i) Name and address (including tele-
phone number) of the complainant;

(ii) Name and address of the contrac-
tor who committed the alleged viola-
tion;

(iii) The facts showing that the indi-
vidual is disabled or has a history of a
disability or was regarded by the con-
tractor as having a disability;

(iv) A description of the act or acts
considered to be a violation, including
the pertinent dates (in the case of an
alleged continuing violation, the earli-
est and most recent date that the al-
leged violation occurred should be stat-
ed); and

(v) Other pertinent information
available which will assist in the inves-
tigation and resolution of the com-
plaint, including the name of any
known Federal agency with which the
employer has contracted.

(2) Third party complaints. A com-
plaint filed by an authorized represent-
ative need not identify by name the
person on whose behalf it is filed. The
person filing the complaint, however,

shall provide OFCCP with the name,
address and telephone number of the
person on whose behalf it is made, and
the other information specified in
paragraph (c)(1) of this section. OFCCP
shall verify the authorization of such a
complaint by the person on whose be-
half the complaint is made. Any such
person may request that OFCCP keep
his or her identity confidential, and
OFCCP will protect the individual’s
confidentiality wherever that is pos-
sible given the facts and circumstances
in the complaint.

(d) Incomplete information. Where a
complaint contains incomplete infor-
mation, OFCCP shall seek the needed
information from the complainant. If
the information is not furnished to
OFCCP within 60 days of the date of
such request, the case may be closed.

(e) Investigations. The Department of
Labor shall institute a prompt inves-
tigation of each complaint.

(f) Resolution of matters. (1) If the
complaint investigation finds no viola-
tion of the act or this part, or if the
Deputy Assistant Secretary decides not
to refer the matter to the Solicitor of
Labor for enforcement proceedings
against the contractor pursuant to § 60–
741.65(a)(l), the complainant and con-
tractor shall be so notified. The Deputy
Assistant Secretary, on his or her own
initiative, may reconsider his or her
determination or the determination of
any of his or her designated officers
who have authority to issue Notifica-
tions of Results of Investigation.

(2) The Deputy Assistant Secretary
will review all determinations of no
violation that involve complaints that
are not also cognizable under title I of
the Americans with Disabilities Act.

(3) In cases where the Deputy Assist-
ant Secretary decides to reconsider the
determination of a Notification of Re-
sults of Investigation, the Deputy As-
sistant Secretary shall provide prompt
notification of his or her intent to re-
consider, which is effective upon issu-
ance, and his or her final determina-
tion after reconsideration, to the per-
son claiming to be aggrieved, the per-
son making the complaint on behalf of
such person, if any, and the contractor.

(4) If the investigation finds a viola-
tion of the act or this part, OFCCP

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00204 Fmt 8010 Sfmt 8010 E:\CFR\174156.051 174156



205

Office of Federal Contract Compliance Programs § 60–741.65

shall invite the contractor to partici-
pate in conciliation discussions pursu-
ant to § 60–741.62.

§ 60–741.62 Conciliation agreements
and letters of commitment.

(a) If a compliance review, complaint
investigation or other review by
OFCCP finds a material violation of
the act or this part, and if the contrac-
tor is willing to correct the violations
and/or deficiencies, and if OFCCP de-
termines that settlement on that basis
(rather than referral for consideration
of formal enforcement) is appropriate,
a written conciliation agreement shall
be required. The agreement shall pro-
vide for such remedial action as may be
necessary to correct the violations and/
or deficiencies noted, including, where
appropriate (but not necessarily lim-
ited to) such make whole remedies as
back pay and retroactive seniority.
The agreement shall also specify the
time period for completion of the reme-
dial action; the period shall be no
longer than the minimum period nec-
essary to complete the action.

(b) The term ‘‘conciliation agree-
ment’’ does not include ‘‘letters of
commitment,’’ which are appropriate
for resolving minor technical defi-
ciencies.

§ 60–741.63 Violation of conciliation
agreements and letters of commit-
ment.

(a) When OFCCP believes that a con-
ciliation agreement has been violated,
the following procedures are applica-
ble:

(1) A written notice shall be sent to
the contractor setting forth the viola-
tion alleged and summarizing the sup-
porting evidence. The contractor shall
have 15 days from receipt of the notice
to respond, except in those cases in
which OFCCP asserts that such a delay
would result in irreparable injury to
the employment rights of affected em-
ployees or applicants.

(2) During the 15-day period the con-
tractor may demonstrate in writing
that it has not violated its commit-
ments.

(b) In those cases in which OFCCP as-
serts that a delay would result in irrep-
arable injury to the employment rights
of affected employees or applicants, en-

forcement proceedings may be initi-
ated immediately without proceeding
through any other requirement con-
tained in this chapter.

(c) In any proceedings involving an
alleged violation of a conciliation
agreement OFCCP may seek enforce-
ment of the agreement itself and shall
not be required to present proof of the
underlying violations resolved by the
agreement.

(d) When OFCCP believes that a let-
ter of commitment has been violated,
the matter shall be handled, where ap-
propriate, pursuant to § 60–741.64. The
violation may be corrected through a
conciliation agreement, or an enforce-
ment proceeding may be initiated.

§ 60–741.64 Show cause notices.
When the Deputy Assistant Sec-

retary has reasonable cause to believe
that the contractor has violated the
act or this part, he or she may issue a
notice requiring the contractor to show
cause, within 30 days, why monitoring,
enforcement proceedings or other ap-
propriate action to ensure compliance
should not be instituted. The issuance
of such a notice is not a prerequisite to
instituting enforcement proceedings
(see § 60–741.65).

§ 60–741.65 Enforcement proceedings.
(a) General. (1) If a compliance re-

view, complaint investigation or other
review by OFCCP finds a violation of
the act or this part, and the violation
has not been corrected in accordance
with the conciliation procedures in this
part, or OFCCP determines that refer-
ral for consideration of formal enforce-
ment (rather than settlement) is appro-
priate, OFCCP may refer the matter to
the Solicitor of Labor with a rec-
ommendation for the institution of en-
forcement proceedings to enjoin the
violations, to seek appropriate relief,
and to impose appropriate sanctions, or
any of the above in this sentence.
OFCCP may seek back pay and other
make whole relief for aggrieved indi-
viduals identified during a complaint
investigation or compliance review.
Such individuals need not have filed a
complaint as a prerequisite to OFCCP
seeking such relief on their behalf. In-
terest on back pay shall be calculated
from the date of the loss and
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compounded quarterly at the percent-
age rate established by the Internal
Revenue Service for the underpayment
of taxes.

(2) In addition to the administrative
proceedings set forth in this section,
the Deputy Assistant Secretary may,
within the limitations of applicable
law, seek appropriate judicial action to
enforce the contractual provisions set
forth in § 60–741.5, including appropriate
injunctive relief.

(b) Hearing practice and procedure. (1)
In administrative enforcement pro-
ceedings the contractor shall be pro-
vided an opportunity for a formal hear-
ing. All hearings conducted under the
act and this part shall be governed by
the Rules of Practice for Administra-
tive Proceedings to Enforce Equal Op-
portunity Under Executive Order 11246
contained in 41 CFR part 60–30 and the
Rules of Evidence set out in the Rules
of Practice and Procedure for Adminis-
trative Hearings Before the Office of
Administrative Law Judges contained
in 29 CFR part 18, subpart B: Provided,
That a final administrative order shall
be issued within one year from the date
of the issuance of the recommended
findings, conclusions and decision of
the Administrative Law Judge, or the
submission of any exceptions and re-
sponses to exceptions to such decision
(if any), whichever is later.

(2) Complaints may be filed by the
Solicitor, the Associate Solicitor for
Civil Rights, Regional Solicitors and
Associate Regional Solicitors.

(3) For the purposes of hearings pur-
suant to this part, references in 41 CFR
part 60–30 to ‘‘Executive Order 11246’’
shall mean section 503 of the Rehabili-
tation Act of 1973, as amended; to
‘‘equal opportunity clause’’ shall mean
the equal opportunity clause published
at 41 CFR 60–741.5; and to ‘‘regulations’’
shall mean the regulations contained
in this part.

§ 60–741.66 Sanctions and penalties.

(a) Withholding progress payments.
With the prior approval of the Deputy
Assistant Secretary so much of the ac-
crued payment due on the contract or
any other contract between the Gov-
ernment contractor and the Federal
Government may be withheld as nec-

essary to correct any violations of the
provisions of the act or this part.

(b) Termination. A contract may be
canceled or terminated, in whole or in
part, for failure to comply with the
provisions of the act or this part.

(c) Debarment. A contractor may be
debarred from receiving future con-
tracts for failure to comply with the
provisions of the act or this part sub-
ject to reinstatement pursuant to § 60–
741.68. Debarment may be imposed for
an indefinite period, or may be imposed
for a fixed period of not less than six
months but no more than three years.

(d) Hearing opportunity. An oppor-
tunity for a formal hearing shall be af-
forded to a contractor before the impo-
sition of any sanction or penalty.

§ 60–741.67 Notification of agencies.

The Deputy Assistant Secretary shall
ensure that the heads of all agencies
are notified of any debarments taken
against any contractor.

§ 60–741.68 Reinstatement of ineligible
contractors.

(a) Application for reinstatement. A
contractor debarred from further con-
tracts for an indefinite period under
the act may request reinstatement in a
letter filed with the Deputy Assistant
Secretary at any time after the effec-
tive date of the debarment; a contrac-
tor debarred for a fixed period may
make such a request following the ex-
piration of six months from the effec-
tive date of the debarment. In connec-
tion with the reinstatement proceed-
ings, all debarred contractors shall be
required to show that they have estab-
lished and will carry out employment
policies and practices in compliance
with the act and this part. Addition-
ally, in determining whether reinstate-
ment is appropriate for a contractor
debarred for a fixed period, the Deputy
Assistant Secretary also shall consider,
among other factors, the severity of
the violation which resulted in the de-
barment, the contractor’s attitude to-
wards compliance, the contractor’s
past compliance history, and whether
the contractor’s reinstatement would
impede the effective enforcement of
the act or this part. Before reaching a
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decision, the Deputy Assistant Sec-
retary may conduct a compliance re-
view of the contractor and may require
the contractor to supply additional in-
formation regarding the request for re-
instatement. The Deputy Assistant
Secretary shall issue a written decision
on the request.

(b) Petition for review. Within 30 days
of its receipt of a decision denying a re-
quest for reinstatement, the contractor
may file a petition for review of the de-
cision with the Secretary. The petition
shall set forth the grounds for the con-
tractor’s objections to the Deputy As-
sistant Secretary’s decision. The peti-
tion shall be served on the Deputy As-
sistant Secretary and the Associate So-
licitor for Civil Rights and shall in-
clude the decision as an appendix. The
Deputy Assistant Secretary may file a
response within 14 days to the petition.
The Secretary shall issue the final
agency decision denying or granting
the request for reinstatement. Before
reaching a final decision, the Secretary
may issue such additional orders re-
specting procedure as he or she finds
appropriate in the circumstances, in-
cluding an order referring the matter
to the Office of Administrative Law
Judges for an evidentiary hearing
where there is a material factual dis-
pute that cannot be resolved on the
record before the Secretary.

§ 60–741.69 Intimidation and inter-
ference.

(a) The contractor shall not harass,
intimidate, threaten, coerce, or dis-
criminate against, any individual be-
cause the individual has engaged in or
may engage in any of the following ac-
tivities:

(1) Filing a complaint;
(2) Assisting or participating in any

manner in an investigation, compli-
ance review, hearing, or any other ac-
tivity related to the administration of
the act or any other Federal, State or
local law requiring equal opportunity
for disabled persons;

(3) Opposing any act or practice made
unlawful by the act or this part or any
other Federal, State or local law re-
quiring equal opportunity for disabled
persons; or

(4) Exercising any other right pro-
tected by the act or this part.

(b) The contractor shall ensure that
all persons under its control do not en-
gage in such harassment, intimidation,
threats, coercion or discrimination.
The sanctions and penalties contained
in this part may be exercised by the
Deputy Assistant Secretary against
any contractor who violates this obli-
gation.

§ 60–741.70 Disputed matters related to
compliance with the act.

The procedures set forth in the regu-
lations in this part govern all disputes
relative to the contractor’s compliance
with the act and this part. Any dis-
putes relating to issues other than
compliance, including contract costs
arising out of the contractor’s efforts
to comply, shall be determined by the
disputes clause of the contract.

Subpart E—Ancillary Matters
§ 60–741.80 Recordkeeping.

(a) General requirements. Any person-
nel or employment record made or
kept by the contractor shall be pre-
served by the contractor for a period of
two years from the date of the making
of the record or the personnel action
involved, whichever occurs later. How-
ever, if the contractor has fewer than
150 employees or does not have a Gov-
ernment contract of at least $150,000,
the minimum record retention period
shall be one year from the date of the
making of the record or the personnel
action involved, whichever occurs
later. Such records include, but are not
necessarily limited to, records relating
to requests for reasonable accommoda-
tion; the results of any physical exam-
ination; job advertisements and post-
ings; applications and resumes; tests
and test results; interview notes; and
other records having to do with hiring,
assignment, promotion, demotion,
transfer, lay-off or termination, rates
of pay or other terms of compensation,
and selection for training or appren-
ticeship. In the case of involuntary ter-
mination of an employee, the personnel
records of the individual terminated
shall be kept for a period of two years
from the date of the termination, ex-
cept that contractors that have fewer
than 150 employees or that do not have
a Government contract of at least

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00207 Fmt 8010 Sfmt 8010 E:\CFR\174156.051 174156



208

41 CFR Ch. 60 (7–1–97 Edition)§ 60–741.81

$150,000 shall keep such records for a
period of one year from the date of the
termination. Where the contractor has
received notice that a complaint of dis-
crimination has been filed, that a com-
pliance review has been initiated, or
that an enforcement action has been
commenced, the contractor shall pre-
serve all personnel records relevant to
the complaint, compliance review or
action until final disposition of the
complaint, compliance review or ac-
tion. The term ‘‘personnel records rel-
evant to the complaint, compliance re-
view or action’’ would include, for ex-
ample, personnel or employment
records relating to the aggrieved per-
son and to all other employees holding
positions similar to that held or sought
by the aggrieved person and applica-
tion forms or test papers completed by
an unsuccessful applicant and by all
other candidates for the same position
as that for which the aggrieved person
applied and was rejected.

(b) Failure to preserve records. Failure
to preserve complete and accurate
records as required by paragraph (a) of
this section constitutes noncompliance
with the contractor’s obligations under
the act and this part. Where the con-
tractor has destroyed or failed to pre-
serve records as required by this sec-
tion, there may be a presumption that
the information destroyed or not pre-
served would have been unfavorable to
the contractor: Provided, That this pre-
sumption shall not apply where the
contractor shows that the destruction
or failure to preserve records results
from circumstances that are outside of
the contractor’s control.

(c) The requirements of this section
shall apply only to records made or
kept on or after August 29, 1996.

§ 60–741.81 Access to records.

Each contractor shall permit access
during normal business hours to its
places of business for the purpose of
conducting on-site compliance reviews
and complaint investigations and in-
specting and copying such books and
accounts and records, including com-
puterized records, and other material
as may be relevant to the matter under
investigation and pertinent to compli-
ance with the act or this part. Informa-
tion obtained in this manner shall be

used only in connection with the ad-
ministration of the act, the adminis-
tration of the Americans with Disabil-
ities Act of 1990 (ADA) and in further-
ance of the purposes of the act and the
ADA.

§ 60–741.82 Labor organizations and
recruiting and training agencies.

(a) Whenever performance in accord-
ance with the equal opportunity clause
or any matter contained in the regula-
tions in this part may necessitate a re-
vision of a collective bargaining agree-
ment, the labor organizations which
are parties to such agreement shall be
given an adequate opportunity to
present their views to OFCCP.

(b) OFCCP shall use its best efforts,
directly or through contractors, sub-
contractors, local officials, vocational
rehabilitation facilities, and all other
available instrumentalities, to cause
any labor organization, recruiting and
training agency or other representative
of workers who are employed by a con-
tractor to cooperate with, and to assist
in, the implementation of the purposes
of the act.

§ 60–741.83 Rulings and interpreta-
tions.

Rulings under or interpretations of
the act and this part shall be made by
the Deputy Assistant Secretary.

§ 60–741.84 Effective date.

This part shall become effective Au-
gust 29, 1996, and shall not apply retro-
actively. Contractors presently holding
Government contracts shall update
their affirmative action programs as
required to comply with this part by
December 27, 1996.

APPENDIX A TO PART 60–741—GUIDE-
LINES ON A CONTRACTOR’S DUTY TO
PROVIDE REASONABLE ACCOMMODA-
TION

The guidelines in this appendix are in large
part derived from, and are consistent with,
the discussion regarding the duty to provide
reasonable accommodation contained in the
Interpretive Guidance on Title I of the
Americans with Disabilities Act (ADA) set
out as an appendix to the regulations issued
by the Equal Employment Opportunity Com-
mission (EEOC) implementing the ADA (29
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CFR part 1630). Although the following dis-
cussion is intended to provide an independ-
ent ‘‘free-standing’’ source of guidance with
respect to the duty to provide reasonable ac-
commodation under this part, to the extent
that the EEOC appendix provides additional
guidance which is consistent with the follow-
ing discussion, it may be relied upon for pur-
poses of this part as well. See § 60–741.1(c).
Contractors are obligated to provide reason-
able accommodation and to take affirmative
action. Reasonable accommodation under
section 503, like reasonable accommodation
required under the ADA, is a part of the non-
discrimination obligation. See EEOC appen-
dix cited in this paragraph. Affirmative ac-
tion is unique to section 503, and includes ac-
tions above and beyond those required as a
matter of nondiscrimination. An example of
this is the requirement discussed in para-
graph 2 of this appendix that a contractor
shall make an inquiry of an employee with a
known disability who is having significant
difficulty performing his or her job.

1. A contractor is required to make reason-
able accommodations to the known physical
or mental limitations of an ‘‘otherwise quali-
fied’’ individual with a disability, unless the
contractor can demonstrate that the accom-
modation would impose an undue hardship
on the operation of its business. As stated in
§ 60–741.2(t), an individual with a disability is
qualified if he or she satisfies all the skill,
experience, education and other job-related
selection criteria, and can perform the essen-
tial functions of the position with or without
reasonable accommodation. A contractor is
required to make a reasonable accommoda-
tion with respect to its application process if
the individual with a disability is qualified
with respect to that process. One is ‘‘other-
wise qualified’’ if he or she is qualified for a
job, except that, because of a disability, he
or she needs a reasonable accommodation to
be able to perform the job’s essential func-
tions.

2. Although the contractor would not be
expected to accommodate disabilities of
which it is unaware, the contractor has an
affirmative obligation to provide a reason-
able accommodation for applicants and em-
ployees of whose disability the contractor
has actual knowledge. As stated in § 60–741.42
(see also Appendix B of this part), the con-
tractor is required to invite applicants who
have been provided an offer of employment,
before they begin their employment duties,
to indicate whether they may have a disabil-
ity and wish to benefit under the contrac-
tor’s affirmative action program. That sec-
tion further provides that the contractor
should seek the advice of individuals who
‘‘self-identify’’ in this way as to proper
placement and appropriate accommodation.
Moreover, § 60–741.44(d) provides that if an
employee with a known disability is having

significant difficulty performing his or her
job and it is reasonable to conclude that the
performance problem may be related to the
disability, the contractor is required to con-
fidentially inquire whether the problem is
disability related and if the employee is in
need of a reasonable accommodation.

3. An accommodation is any change in the
work environment or in the way things are
customarily done that enables an individual
with a disability to enjoy equal employment
opportunities. Equal employment oppor-
tunity means an opportunity to attain the
same level of performance, or to enjoy the
same level of benefits and privileges of em-
ployment as are available to the average
similarly situated employee without a dis-
ability. Thus, for example, an accommoda-
tion made to assist an employee with a dis-
ability in the performance of his or her job
must be adequate to enable the individual to
perform the essential functions of the posi-
tion. The accommodation, however, does not
have to be the ‘‘best’’ accommodation pos-
sible, so long as it is sufficient to meet the
job-related needs of the individual being ac-
commodated. There are three areas in which
reasonable accommodations may be nec-
essary: (1) Accommodations in the applica-
tion process; (2) accommodations that enable
employees with disabilities to perform the
essential functions of the position held or de-
sired; and (3) accommodations that enable
employees with disabilities to enjoy equal
benefits and privileges of employment as are
enjoyed by employees without disabilities.

4. The term ‘‘undue hardship’’ refers to any
accommodation that would be unduly costly,
extensive, substantial, or disruptive, or that
would fundamentally alter the nature or op-
eration of the contractor’s business. The
contractor’s claim that the cost of a particu-
lar accommodation will impose an undue
hardship requires a determination of which
financial resources should be considered—
those of the contractor in its entirety or
only those of the facility that will be re-
quired to provide the accommodation. This
inquiry requires an analysis of the financial
relationship between the contractor and the
facility in order to determine what resources
will be available to the facility in providing
the accommodation. If the contractor can
show that the cost of the accommodation
would impose an undue hardship, it would
still be required to provide the accommoda-
tion if the funding is available from another
source, e.g., a State vocational rehabilita-
tion agency, or if Federal, State or local tax
deductions or tax credits are available to off-
set the cost of the accommodation. In the
absence of such funding, the individual with
a disability should be given the option of
providing the accommodation or of paying
that portion of the cost which constitutes
the undue hardship on the operation of the
business.
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5. Section 60–741.2(v) lists a number of ex-
amples of the most common types of accom-
modations that the contractor may be re-
quired to provide. There are any number of
specific accommodations that may be appro-
priate for particular situations. The discus-
sion in this appendix is not intended to pro-
vide an exhaustive list of required accom-
modations (as no such list would be feasible);
rather, it is intended to provide general guid-
ance regarding the nature of the obligation.
The decision as to whether a reasonable ac-
commodation is appropriate must be made
on a case-by-case basis. The contractor gen-
erally should consult with the individual
with a disability in deciding on the appro-
priate accommodation; frequently, the indi-
vidual will know exactly what accommoda-
tion he or she will need to perform success-
fully in a particular job, and may suggest an
accommodation which is simpler and less ex-
pensive than the accommodation the con-
tractor might have devised. Other resources
to consult include the appropriate State vo-
cational rehabilitation services agency, the
Equal Employment Opportunity Commission
(1–800–669–EEOC (voice), 1–800–800–3302
(TDD)), the Job Accommodation Network
(JAN) operated by the President’s Commit-
tee on Employment of People with Disabil-
ities (1–800–JAN–7234), private disability or-
ganizations, and other employers.

6. With respect to accommodations that
can permit an employee with a disability to
perform essential functions successfully, a
reasonable accommodation may require the
contractor to, for instance, modify or ac-
quire equipment. For the visually-impaired
such accommodations may include providing
adaptive hardware and software for comput-
ers, electronic visual aids, braille devices,
talking calculators, magnifiers, audio re-
cordings and brailled or large print mate-
rials. For persons with hearing impairments,
reasonable accommodations may include
providing telephone handset amplifiers, tele-
phones compatible with hearing aids and
telecommunications devices for the deaf
(TDDs). For persons with limited physical
dexterity, the obligation may require the
provision of goose neck telephone headsets,
mechanical page turners and raised or low-
ered furniture.

7. Other reasonable accommodations of
this type may include providing personal as-
sistants such as a reader, interpreter or trav-
el attendant, permitting the use of accrued
paid leave or providing additional unpaid
leave for necessary treatment. The contrac-
tor may also be required to make existing fa-
cilities readily accessible to and usable by
individuals with a disability—including
areas used by employees for purposes other
than the performance of essential job func-
tions such as restrooms, break rooms, cafe-
terias, lounges, auditoriums, libraries, park-
ing lots and credit unions. This type of ac-

commodation will enable employees to enjoy
equal benefits and privileges of employment
as are enjoyed by employees who do not have
disabilities.

8. Another of the potential accommoda-
tions listed in § 60–741.2(v) is job restructur-
ing. This may involve reallocating or redis-
tributing those nonessential, marginal job
functions which a qualified individual with a
disability cannot perform to another posi-
tion. Accordingly, if a clerical employee is
occasionally required to lift heavy boxes
containing files, but cannot do so because of
a disability, this task may be reassigned to
another employee. The contractor, however,
is not required to reallocate essential func-
tions, i.e., those functions that the individ-
ual who holds the job would have to perform,
with or without reasonable accommodation,
in order to be considered qualified for the po-
sition. For instance, the contractor which
has a security guard position which requires
the incumbent to inspect identity cards
would not have to provide a blind individual
with an assistant to perform that duty; in
such a case, the assistant would be perform-
ing an essential function of the job for the
individual with a disability. Job restructur-
ing may also involve allowing part-time or
modified work schedules. For instance, flexi-
ble or adjusted work schedules could benefit
persons who cannot work a standard sched-
ule because of the need to obtain medical
treatment, or persons with mobility impair-
ments who depend on a public transportation
system that is not accessible during the
hours of a standard schedule.

9. Reasonable accommodation may also in-
clude reassignment to a vacant position. In
general, reassignment should be considered
only when accommodation within the indi-
vidual’s current position would pose an
undue hardship. Reassignment is not re-
quired for applicants. However, in making
hiring decisions, contractors are encouraged
to consider known applicants with disabil-
ities for all available positions for which
they may be qualified when the position(s)
applied for is unavailable. Reassignment
may not be used to limit, segregate, or oth-
erwise discriminate against employees with
disabilities by forcing reassignments to un-
desirable positions or to designated offices or
facilities. Employers should reassign the in-
dividual to an equivalent position in terms
of pay, status, etc., if the individual is quali-
fied, and if the position is vacant within a
reasonable amount of time. A ‘‘reasonable
amount of time’’ should be determined in
light of the totality of the circumstances.

10. The contractor may reassign an individ-
ual to a lower graded position if there are no
accommodations that would enable the em-
ployee to remain in the current position and
there are no vacant equivalent positions for
which the individual is qualified with or
without reasonable accommodation. The

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00210 Fmt 8010 Sfmt 8010 E:\CFR\174156.052 174156



211

Office of Federal Contract Compliance Programs Pt. 60–741, App. C

contractor may maintain the reassigned in-
dividual with a disability at the salary of the
higher graded position, and must do so if it
maintains the salary of reassigned employ-
ees who are not disabled. It should also be
noted that the contractor is not required to
promote an individual with a disability as an
accommodation.

11. With respect to the application process,
appropriate accommodations may include
the following: (1) providing information re-
garding job vacancies in a form accessible to
the vision or hearing impaired, e.g., by mak-
ing an announcement available in braille, in
large print, or on audio tape, or by respond-
ing to job inquiries via TDDs; (2) providing
readers, interpreters and other similar as-
sistance during the application, testing and
interview process; (3) appropriately adjust-
ing or modifying employment-related exami-
nations, e.g., extending regular time dead-
lines, allowing a blind person or one with a
learning disorder such as dyslexia to provide
oral answers for a written test, and permit-
ting an applicant, regardless of the nature of
his or her disability, to demonstrate skills
through alternative techniques and utiliza-
tion of adapted tools, aids and devices; and
(4) ensuring an applicant with a mobility im-
pairment full access to testing locations
such that the applicant’s test scores accu-
rately reflect the applicant’s skills or apti-
tude rather than the applicant’s mobility
impairment.

APPENDIX B TO PART 60–741—SAMPLE
INVITATION TO SELF-IDENTIFY

NOTE: When the invitation to self-identify
is being extended prior to an offer of employ-
ment, as is permitted in limited cir-
cumstances under § 60–741.42(a), paragraph
2(ii) of this appendix, relating to identifica-
tion of reasonable accommodations, should
be omitted. This will avoid a conflict with
the EEOC’s ADA Guidance, which in most
cases precludes asking a job applicant (prior
to a job offer being made) about potential
reasonable accommodations.

[Sample Invitation to Self-Identify]

1. This employer is a Government contrac-
tor subject to section 503 of the Rehabilita-
tion Act of 1973, as amended, which requires
Government contractors to take affirmative
action to employ and advance in employ-
ment qualified individuals with disabilities.
If you have a disability and would like to be
considered under the affirmative action pro-
gram, please tell us. You may inform us of
your desire to benefit under the program at
this time and/or at any time in the future.
This information will assist us in placing
you in an appropriate position and in mak-
ing accommodations for your disability.
[The contractor should here insert a brief
provision summarizing the relevant portion

of its affirmative action program.] Submis-
sion of this information is voluntary and re-
fusal to provide it will not subject you to
any adverse treatment. Information you sub-
mit about your disability will be kept con-
fidential, except that (i) supervisors and
managers may be informed regarding restric-
tions on the work or duties of individuals
with disabilities, and regarding necessary ac-
commodations; (ii) first aid and safety per-
sonnel may be informed, when and to the ex-
tent appropriate, if the condition might re-
quire emergency treatment; and (iii) Govern-
ment officials engaged in enforcing laws ad-
ministered by OFCCP or the Americans with
Disabilities Act, may be informed. The infor-
mation provided will be used only in ways
that are not inconsistent with section 503 of
the Rehabilitation Act.

2. If you are an individual with a disabil-
ity, we would like to include you under the
affirmative action program. It would assist
us if you tell us about (i) any special meth-
ods, skills, and procedures which qualify you
for positions that you might not otherwise
be able to do because of your disability so
that you will be considered for any positions
of that kind, and (ii) the accommodations
which we could make which would enable
you to perform the job properly and safely,
including special equipment, changes in the
physical layout of the job, elimination of
certain duties relating to the job, provision
of personal assistance services or other ac-
commodations.

APPENDIX C TO PART 60–741—REVIEW OF
PERSONNEL PROCESSES

The following is a set of procedures which
contractors may use to meet the require-
ments of § 60–741.44(b):

1. The application or personnel form of
each known applicant with a disability
should be annotated to identify each vacancy
for which the applicant was considered, and
the form should be quickly retrievable for
review by the Department of Labor and the
contractor’s personnel officials for use in in-
vestigations and internal compliance activi-
ties.

2. The personnel or application records of
each known individual with a disability
should include (i) the identification of each
promotion for which the employee with a
disability was considered, and (ii) the identi-
fication of each training program for which
the individual with a disability was consid-
ered.

3. In each case where an employee or appli-
cant with a disability is rejected for employ-
ment, promotion, or training, a statement of
the reason should be appended to the person-
nel file or application form as well as a de-
scription of the accommodations considered.
This statement should be available to the ap-
plicant or employee concerned upon request.
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1 Prior to October 29, 1992, section 503 ap-
plied only insofar as the contractor was ‘‘em-
ploying persons to carry out’’ a Government
contract. On that date, the act was amended
to apply to all of a covered contractor’s work
force, irrespective of whether particular po-
sitions are engaged in carrying out a Govern-
ment contract. Accordingly, the guidance
contained in this appendix will be relied on
by OFCCP in monitoring and enforcing com-
pliance with section 503 only with respect to
the contractor’s employment decisions and
practices occurring before October 29, 1992.
(Moreover, prior to that date, section 503
covered only contractors holding a contract
‘‘in excess of $2500’’; this figure was amended
on October 29, 1992 to ‘‘in excess of $10,000.’’
Consequently, this appendix makes reference
to the $2500 threshold level.)

4. Where applicants or employees are se-
lected for hire, promotion, or training and
the contractor undertakes any accommoda-
tion which makes it possible for him or her
to place an individual with a disability on
the job, the application form or personnel
record should contain a description of that
accommodation.

APPENDIX D TO PART 60–741—GUIDE-
LINES REGARDING POSITIONS EN-
GAGED IN CARRYING OUT A CONTRACT

As stated in § 60–741.4(a)(2), with respect to
the contractor’s employment decisions and
practices occurring before October 29, 1992,
this part 60–741 applies only to employees
who were employed in, and applicants for,
positions that were engaged in carrying out
a Government contract.1 The regulatory def-
inition has two prongs. Under § 60–
741.4(a)(2)(i)(A) (‘‘prong A’’), positions are
deemed to have been engaged in carrying out
a Government contract if their duties in-
cluded work that fulfilled a contractual obli-
gation, or work that was necessary to, or
that facilitated, performance of the contract
or a provision of the contract. Alternatively,
under § 60–741.4(a)(2)(i)(B) (‘‘prong B’’), posi-
tions are deemed to have been engaged in
carrying out a Government contract if, pur-
suant to principles set forth in the Federal
Acquisition Regulation (FAR) at 48 CFR Ch.
1, part 31, the cost of the positions or a por-
tion of their cost was allocable to a contract
as a direct cost, or 2 percent or more of the
cost was allocable as an indirect cost to Gov-
ernment contracts considered as a group.
This appendix provides guidance as to the
application of prong A of the definition.

1. The regulatory definition includes posi-
tions whose duties involved work that ful-
filled a contractual obligation. Such work
includes work producing the goods or provid-
ing the services that were the object of the
contract and also work that fulfilled ancil-

lary contract obligations. For example, if a
contract required the contractor to keep cer-
tain cost records or to meet certain quality
control standards, employees who were en-
gaged in such functions were fulfilling a con-
tractual obligation.

2. Positions are also included if their du-
ties included work that was necessary to or
that facilitated performance of the contract.
The inclusion of work of this character is in-
tended to reflect the practical reality that
performance of a contract generally requires
the cooperation of a variety of individuals
engaged in auxiliary and related functions
beyond direct production of the goods or pro-
vision of the services that are the object of
the contract.

3. To give one example, a contract for pro-
duction and sale of goods to the Government
commonly requires the work not only of the
production employees assembling the goods,
but also of those engaged in functions such
as repairing the machinery used in producing
the goods; maintaining the plant and facili-
ties; assuring quality control and security;
storing the goods after production; deliver-
ing them to the Government; hiring, paying,
and providing personnel services for the em-
ployees engaged in contract-related work;
keeping financial and accounting records;
performing related office and clerical tasks;
and supervising or managing the employees
engaged in such tasks. This list is not in-
tended to be exhaustive, but only to illus-
trate that a variety of functions may com-
monly be involved in carrying out a con-
tract.

4. Whether a particular position was en-
gaged in carrying out a contract depends on
the facts as to the nature of the duties that
were actually performed and their relation-
ship to contract performance. A position is
included if its duties included work that
furthered or contributed to the performance
of the contract. The work need not have been
essential or indispensable to performance of
the contract. It is sufficient that it was use-
ful or that it benefitted or contributed to
carrying out the contract.

5. Nor is it material that the work was not
required by an express contract term. For
example, a contract to provide transpor-
tation services may not have explicitly in-
corporated terms requiring maintenance and
repair of the means of transportation to keep
them in safe operating condition. Such work,
however, was implicitly necessary to carry
out the contract.

6. It is irrelevant that the contractor could
have performed the contract some other
way, without making use of a particular
function or particular employees, if the way
the contractor chose to carry out the con-
tract does in fact make use of them. For ex-
ample, if a contractor employed three qual-
ity control inspectors, or used three quality
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control processes, to monitor the manufac-
ture of goods for sale to the Government, all
three were involved in carrying out the con-
tract, notwithstanding any claim that two
would have been sufficient. If a contractor
manufactured goods at its plant in St. Louis
for delivery in Chicago, employees who
transported the goods were carrying out the
contract, regardless whether the contractor
could have made the goods locally at its
plant in Chicago. If a contractor employed
security guards or watchmen to protect its
plant producing goods for the Government
from vandalism or theft of equipment, be-
cause in its business judgment it was pru-
dent to do so, employees who were engaged
in those tasks were contributing to perform-
ance of the contract and were covered.

7. If a position’s regular duties included
work that contributed to the performance of
the contract, and the contract met the act’s
dollar threshold for coverage, it is irrelevant
that such work was only a portion of the po-
sition’s total duties or that it took only a
small amount of time. For example, a Gov-
ernment agency may have contracted to
lease a photocopying machine under terms
that obligated the leasing company to pro-
vide repair and maintenance service. The
technician assigned to provide such service
was ‘‘carrying out the contract’’ regardless
whether he or she provided similar service
for numerous private customers and spent
only a small fraction of his or her time
working on the agency’s machine. Similarly,
individuals who worked on an assembly line
manufacturing automobiles, a portion of
which were sold under contract to the Gov-
ernment, while the bulk were sold commer-
cially, were covered. That 95% of the vehi-
cles they produced were sold elsewhere does
not negate the fact that the individuals were
carrying out the contract to make vehicles
for the Government.

8. A group of employees may also have per-
formed duties that simultaneously contrib-
uted to performance of both Government and
non-Government contracts. In this situation,
if the contract exceeded $2500 and the duties
of the position in fact contributed to carry-
ing out the contract, the position was cov-
ered. For example, the Government may
have contracted with airline carriers to pro-
vide transportation to Federal employees
performing official duties. The contract was
performed through the work of employees in-
cluding the flight crew, the ground mainte-
nance crew, the baggage handlers, the
ticketing agents, the airport and gate staff,
and other corporate personnel. Federal em-
ployees probably typically formed only a
small percentage of an airline’s passengers.
Nonetheless, the pilots who flew the planes
and the other staff were carrying out the
terms of the contract.

9. These principles are illustrated by the
final decision of the Department in OFCCP v.

Monongahela Railroad Co., 85–OFC–2 (Admin-
istrative Law Judge Recommended Decision,
April 2, 1986), aff’d, (Deputy Under Secretary
for Employment Standards, March 11, 1987).
Monongahela involved the interpretation of
the term ‘‘necessary’’ in the context of the
definition of the term ‘‘subcontract’’ under
this part 60–741. ‘‘Subcontract’’ is defined in
relevant part as any agreement for the fur-
nishing of supplies or services ‘‘which in
whole or in part is necessary to the perform-
ance of any one or more [Government] con-
tracts.’’ The decision held that a railroad
company’s transport of coal that was used by
a power company to generate electricity was
‘‘necessary’’ to the performance of the power
company’s obligation to supply the Govern-
ment with power and that the railroad com-
pany was therefore a covered ‘‘subcontrac-
tor’’. The decision reached this result even
though numerous other carriers also trans-
ported coal to the power company, the coal
that the carrier delivered was used to gen-
erate electricity for the Government and for
nongovernmental customers alike, and the
power company sold only a small fraction
(less than 1%) of its output to the Govern-
ment. That is, the decision found that the
crucial factor is whether the activity con-
tributes to the performance of a Government
contract, regardless of whether the contrac-
tor could have performed the contract some
other way, and regardless of whether the ac-
tivity contributes as well, and predomi-
nantly, to carrying out non-Government
contracts.

10. Although the act broadly reached all
positions that contributed to or facilitated
the performance of the Government con-
tract, its coverage was not limitless. First,
positions were covered only if they bore an
appropriate relationship to a covered con-
tract. The contract must have been for the
purchase, sale, or use of personal property or
nonpersonal services, must have been for an
amount in excess of $2500, and must not have
been otherwise exempt.

11. Second, the breadth of coverage de-
pended to a large extent on how the contrac-
tor chose to organize its work force to per-
form its contract obligations. A contractor
who segregated contract from noncontract
work necessarily employed fewer persons to
carry out its contracts than one who did not.
To continue the example given above, if a
plant with several assembly lines produced
automobiles, some of which were shipped to
the Government and others sold commer-
cially, the application of section 503 would
have been limited if the Government con-
tract automobiles were made on only one of
the assembly lines. In that case, employees
who were on the other lines, which never
produced automobiles for the Government,
were outside the act. If, however, the con-
tractor did not segregate the contract from
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noncontract production, the employees on
each of the lines were covered.

12. Third, while the relationship between
the work of a position and the performance
of the contract need not have been direct,
the relationship must have been real and not
hypothetical. For example, a firm may have
done substantial business with both the Gov-
ernment and private customers. Individuals
who were employed to plan and design new
facilities that were intended for use with
non-Government work would not be deemed
to have been covered merely because of the
possibility that at some point in the future
the facilities would be used to carry out Gov-
ernment contracts. Again, a firm may have
been partly unionized and partly non-union-
ized. Assume the Government contract was
performed exclusively in the non-union part
of the work force. An individual who was as-
signed to represent management in dealing
with the union would not have been covered
simply because the arrangements he or she
made with the union might subsequently in-
fluence the personnel practices followed for
the nonunion employees as well.

13. Coverage depended on the regular or as-
signed duties and responsibilities of the posi-
tion. A person that held a position did not go
in and out of coverage as she performed first
contract and then noncontract work if,
throughout the period, one of the duties of
the position was to perform contract-related
work as the need or occasion arose. For ex-
ample, the photocopy machine technician
who was assigned responsibility to repair
machines leased to the Government and to
private firms was covered throughout the
contract term, including the period before he
or she first repaired the Government’s ma-
chine. Discrimination against the employee
was not permissible simply because the dis-
crimination was effected on a day when the
technician was servicing a private firm.
Likewise, workers who were on an assembly
line whose products were shipped at times to
the Government and at times to private cus-
tomers were covered, as were employees of
the airline carrier whose duties included at
times helping to transport Federal employ-
ees pursuant to a contract.

14. On the other hand, a person whose du-
ties were permanently changed may have
gained or lost coverage as a result. For ex-
ample, an engineer who had been working on
developing weapons under a contract with
the military, and who accordingly was cov-
ered, may have been transferred to work on
development of civilian aircraft for private
customers. If the new position did not in-
clude any contract-related duties, the indi-
vidual lost protection under the act at the
time of the transfer.

15. It is the position’s regular or assigned
duties that were controlling. If a portion,
however small, of a position’s regular duties
was necessary to or facilitated carrying out

a Government contract, the position was
covered. On the other hand, the isolated and
unanticipated performance, outside the posi-
tion’s regular duties, of a contract-related
task will not result in a finding of coverage.
For example, suppose another employee of
the photocopy machine company, whose reg-
ular duties were in no way contract-related,
was unexpectedly needed to substitute for
the technician who repaired the machine
leased to the Government. Assuming substi-
tution in such situations was not one of the
employee’s regular or foreseeable duties, his
or her isolated performance of the task on a
particular occasion would not result in a
finding of coverage. In some cases, there will
be a formal written position description that
will serve as evidence of the position’s actual
duties and responsibilities. In other cases,
there may not be a written position descrip-
tion, or the position description may be inac-
curate or incomplete. In all cases, however,
it should be possible to identify the posi-
tion’s actual duties, and to make a deter-
mination of coverage on that basis.

16. The fact that a position is deemed not
to have been engaged in carrying out a Gov-
ernment contract does not affect the individ-
ual’s rights under the Americans with Dis-
abilities Act of 1990.

PART 60–742—PROCEDURES FOR
COMPLAINTS/CHARGES OF EM-
PLOYMENT DISCRIMINATION
BASED ON DISABILITY FILED
AGAINST EMPLOYERS HOLDING
GOVERNMENT CONTRACTS OR
SUBCONTRACTS

Sec.
60–742.1 Purpose and application.
60–742.2 Exchange of information.
60–742.3 Confidentiality.
60–742.4 Standards for investigations, hear-

ings, determinations and other proceed-
ings.

60–742.5 Processing of complaints filed with
OFCCP.

60–742.6 Processing of charges filed with
EEOC.

60–742.7 Review of this part.
60–742.8 Definitions.

AUTHORITY: 42 U.S.C. 12117(b).

SOURCE: 57 FR 2962, 2965, Jan. 24, 1992, un-
less otherwise noted.

§ 60–742.1 Purpose and application.
The purpose of this part is to imple-

ment procedures for processing and re-
solving complaints/charges of employ-
ment discrimination filed against em-
ployers holding government contracts

VerDate 22-AUG-97 10:09 Oct 06, 1997 Jkt 174156 PO 00000 Frm 00214 Fmt 8010 Sfmt 8010 E:\CFR\174156.053 174156



215

Office of Federal Contract Compliance Programs § 60–742.5

or subcontracts, where the complaints/
charges fall within the jurisdiction of
both section 503 of the Rehabilitation
Act of 1973 (hereinafter ‘‘Section 503’’)
and the Americans with Disabilities
Act of 1990 (hereinafter ‘‘ADA’’). The
promulgation of this part is required
pursuant to section 107(b) of the ADA.
Nothing in this part should be deemed
to affect the Department of Labor’s
(hereinafter ‘‘DOL’’) Office of Federal
Contract Compliance Programs’ (here-
inafter ‘‘OFCCP’’) conduct of compli-
ance reviews of government contrac-
tors and subcontractors under section
503. Nothing in this part is intended to
create rights in any person.

§ 60–742.2 Exchange of information.
(a) EEOC and OFCCP shall share any

information relating to the employ-
ment policies and practices of employ-
ers holding government contracts or
subcontracts that may assist each of-
fice in carrying out its responsibilities.
Such information shall include, but not
necessarily be limited to, affirmative
action programs, annual employment
reports, complaints, charges, investiga-
tive files, and compliance review re-
ports and files.

(b) All requests by third parties for
disclosure of the information described
in paragraph (a) of this section shall be
coordinated with the agency which ini-
tially compiled or collected the infor-
mation.

(c) Paragraph (b) of this section is
not applicable to requests for data in
EEOC files made by any state or local
agency designated as a ‘‘FEP agency’’
with which EEOC has a charge resolu-
tion contract and a work-sharing
agreement containing the confidential-
ity requirements of sections 706(b) and
709(e) of title VII of the Civil Rights
Act of 1964 (42 U.S.C. 2000e et seq.). How-
ever, such an agency shall not disclose
any of the information, initially com-
piled by OFCCP, to the public without
express written approval by the Direc-
tor of OFCCP.

§ 60–742.3 Confidentiality.
When the Department of Labor re-

ceives information obtained by EEOC,
the Department of Labor shall observe
the confidentiality requirements of
sections 706(b) and 709(e) of title VII of

the Civil Rights Act of 1964, as incor-
porated by section 107(a) of the ADA,
as would EEOC, except in cases where
DOL receives the same information
from a source independent of EEOC.
Questions concerning confidentiality
shall be directed to the Associate Legal
Counsel for Legal Services, Office of
Legal Counsel of EEOC.

§ 60–742.4 Standards for investiga-
tions, hearings, determinations and
other proceedings.

In any OFCCP investigation, hearing,
determination or other proceeding in-
volving a complaint/charge that is dual
filed under both section 503 and the
ADA, OFCCP will utilize legal stand-
ards consistent with those applied
under the ADA in determining whether
an employer has engaged in an unlaw-
ful employment practice. EEOC and
OFCCP will coordinate the arrange-
ment of any necessary training regard-
ing the substantive or procedural pro-
visions of the ADA, and of EEOC’s im-
plementing regulations (29 CFR part
1630 and 29 CFR part 1601).

§ 60–742.5 Processing of complaints
filed with OFCCP.

(a) Complaints of employment dis-
crimination filed with OFCCP will be
considered charges, simultaneously
dual filed, under the ADA whenever the
complaints also fall within the juris-
diction of the ADA. OFCCP will act as
EEOC’s agent for the sole purposes of
receiving, investigating and processing
the ADA charge component of a section
503 complaint dual filed under the
ADA, except as otherwise set forth in
paragraph (e) of this section.

(b) Within ten days of receipt of a
complaint of employment discrimina-
tion under section 503 (charge under
the ADA), OFCCP shall notify the con-
tractor/respondent that it has received
a complaint of employment discrimina-
tion under section 503 (charge under
the ADA). This notification shall state
the date, place and circumstances of
the alleged unlawful employment prac-
tice.

(c) Pursuant to work-sharing agree-
ments between EEOC and state and
local agencies designated as FEP agen-
cies, the deferral period for section 503
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complaints/ADA charges dual filed
with OFCCP will be waived.

(d) OFCCP shall transfer promptly to
EEOC a complaint of employment dis-
crimination over which it does not
have jurisdiction but over which EEOC
may have jurisdiction. At the same
time, OFCCP shall notify the com-
plainant and the contractor/respondent
of the transfer, the reason for the
transfer, the location of the EEOC of-
fice to which the complaint was trans-
ferred and that the date OFCCP re-
ceived the complaint will be deemed
the date it was received by EEOC.

(e) OFCCP shall investigate and proc-
ess as set forth in this section all sec-
tion 503 complaints/ADA charges dual
filed with OFCCP, except as specifi-
cally provided in this paragraph. Sec-
tion 503 complaints/ADA charges rais-
ing Priority List issues, those which
also include allegations of discrimina-
tion of an individual nature on the
basis of race, color, religion, sex, or na-
tional origin, and those which also in-
clude an allegation of discrimination
on the basis of age will be referred in
their entirety by OFCCP to EEOC for
investigation, processing and final res-
olution, provided that such complaints/
charges do not include allegations of
violation of affirmative action require-
ments under section 503. In such a situ-
ation, OFCCP will bifurcate the com-
plaints/charges and refer to EEOC the
Priority List issues or allegations of
discrimination on the basis of race,
color, religion, sex, national origin, or
age. OFCCP shall normally retain, in-
vestigate, process and resolve all alle-
gations of discrimination, over which
it has jurisdiction, of a systemic or
class nature on the basis of race, color,
religion, sex, or national origin that it
receives. However, in appropriate cases
the EEOC may request that it be re-
ferred such allegations so as to avoid
duplication of effort and assure effec-
tive law enforcement.

(1) No cause section 503 complaints/ADA
charges. If the OFCCP investigation of
the section 503 complaint/ADA charge
results in a finding of no violation
under section 503 (no cause under the
ADA), OFCCP will issue a determina-
tion of no violation/no cause under
both section 503 and the ADA, and issue

a right-to-sue letter under the ADA,
closing the complaint/charge.

(2) Cause section 503 complaints/ADA
charges—(i) Successful conciliation. If
the OFCCP investigation of the section
503 complaint/ADA charge results in a
finding of violation under section 503
(cause under the ADA), OFCCP will
issue a finding of violation/cause under
both section 503 and ADA. OFCCP shall
attempt conciliation to obtain appro-
priate full relief for the complainant
(charging party), consistent with
EEOC’s standards for remedies. If con-
ciliation is successful and the contrac-
tor/respondent agrees to provide full
relief, the section 503 complaint/ADA
charge will be closed and the concilia-
tion agreement will state that the
complainant (charging party) agrees to
waive the right to pursue the subject
issues further under section 503 and/or
the ADA.

(ii) Unsuccessful conciliation. All sec-
tion 503 complaints/ADA charges not
successfully conciliated will be consid-
ered for OFCCP administrative litiga-
tion under section 503, consistent with
OFCCP’s usual procedures. (See 41 CFR
part 60–741, subpart B.) If OFCCP pur-
sues administrative litigation under
section 503, OFCCP will close the com-
plaint/charge at the conclusion of the
litigation process (including the impo-
sition of appropriate sanctions), unless
the complaint/charge is dismissed on
procedural grounds or because of a lack
of jurisdiction, or the contractor/re-
spondent fails to comply with an order
to provide make whole relief. In these
three cases, OFCCP will refer the mat-
ter to EEOC for any action it deems ap-
propriate. If EEOC declines to pursue
further action, it will issue a notice of
right-to-sue. If OFCCP does not pursue
administrative enforcement, it will
close the section 503 component of the
complaint/charge and refer the ADA
charge component to EEOC for litiga-
tion review under the ADA. If EEOC
declines to litigate, EEOC will close
the ADA charge and issue a notice of
right-to-sue.

(f) Consistent with the ADA proce-
dures set forth at 29 CFR 1601.28,
OFCCP shall promptly issue upon re-
quest a notice of right-to-sue after 180
days from the date the complaint/
charge was filed. Issuance of a notice of
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right-to-sue shall terminate further
OFCCP processing of any complaint/
charge unless it is determined at that
time or at a later time that it would ef-
fectuate the purposes of section 503
and/or the ADA to further process the
complaint/charge.

(g) If an individual who has already
filed a section 503 complaint with
OFCCP subsequently attempts to file
or files an ADA charge with EEOC cov-
ering the same facts and issues, EEOC
will decline to accept the charge (or,
alternatively, dismiss a charge that
has been filed) on the grounds that
such charge has already been filed
under the ADA, simultaneous with the
filing of the earlier section 503 com-
plaint, and will be processed by OFCCP
in accordance with the provisions of
this section.

§ 60–742.6 Processing of charges filed
with EEOC.

(a) ADA cause charges falling within
the jurisdiction of section 503 that the
Commission has declined to litigate. ADA
cause charges that also fall within the
jurisdiction of section 503 and that the
Commission has declined to litigate
will be referred to OFCCP for review of
the file and any administrative action
deemed appropriate under section 503.
Such charges will be considered to be
complaints, simultaneously dual filed
under section 503, solely for the pur-
poses of OFCCP review and administra-
tive action described in this paragraph.

(b) ADA charges which also include al-
legations of failure to comply with section
503 affirmative action requirements. ADA
charges filed with EEOC, in which both
allegations of discrimination under the
ADA and violation of affirmative ac-
tion requirements under section 503 are
made, will be referred in their entirety
to OFCCP for processing and resolution
under section 503 and the ADA, unless
the charges also include allegations of
discrimination on the basis of race,
color, religion, sex, national origin or
age, or include allegations involving
Priority List issues, or the charges are
otherwise deemed of particular impor-
tance to EEOC’s enforcement of the
ADA. In such situations, EEOC will bi-
furcate the charges and retain the ADA
component of the charges (and when
applicable, the allegations pertaining

to discrimination on the basis of race,
color, religion, sex, national origin or
age), referring the section 503 affirma-
tive action component of the charges
to OFCCP for processing and resolution
under section 503. ADA charges which
raise both discrimination issues under
the ADA and section 503 affirmative ac-
tion issues will be considered com-
plaints, simultaneously dual filed
under section 503, solely for the pur-
poses of referral to OFCCP for process-
ing, as described in this paragraph.

(c) EEOC shall transfer promptly to
OFCCP a charge of disability-related
employment discrimination over which
it does not have jurisdiction, but over
which OFCCP may have jurisdiction.
At the same time, EEOC shall notify
the charging party and the contractor/
respondent of the transfer, the reason
for the transfer, the location of the
OFCCP office to which the charge was
transferred and that the date EEOC re-
ceived the charge will be deemed the
date it was received by OFCCP.

(d) Except as otherwise stated in
paragraphs (a) and (b) of this section,
individuals alleging violations of laws
enforced by DOL and over which EEOC
has no jurisdiction will be referred to
DOL to file a complaint.

(e) If an individual who has already
filed an ADA charge with EEOC subse-
quently attempts to file or files a sec-
tion 503 complaint with OFCCP cover-
ing the same facts and issues, OFCCP
will accept the complaint, but will
adopt as a disposition of the complaint
EEOC’s resolution of the ADA charge
(including EEOC’s termination of pro-
ceedings upon its issuance of a notice
of right-to-sue).

§ 60–742.7 Review of this part.

This part shall be reviewed by the
Chairman of the EEOC and the Direc-
tor of OFCCP periodically, and as ap-
propriate, to determine whether
changes to the part are necessary or
desirable, and whether the part should
remain in effect.

§ 60–742.8 Definitions.

As used in this part, the term:
ADA refers to title I of the Ameri-

cans with Disabilities Act of 1990 (42
U.S.C. 12101 et seq.).
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Affirmative action requirements refers
to affirmative action requirements re-
quired by DOL pursuant to section 503
of the Rehabilitation Act of 1973, that
go beyond the nondiscrimination re-
quirements imposed by the ADA.

Chairman of the EEOC refers to the
Chairman of the U.S. Equal Employ-
ment Opportunity Commission, or his
or her designee.

Complaint/Charge means a section 503
complaint/ADA charge. The terms are
used interchangeably.

Director of the Office of Federal Con-
tract Compliance Programs refers to that
individual or his or her designee.

DOL means the U.S. Department of
Labor, and where appropriate, any of
its headquarters or regional offices.

EEOC means the U.S. Equal Employ-
ment Opportunity Commission, and
where appropriate, any of its head-
quarters, district, area, local, or field
offices.

Government means the government of
the United States of America.

Priority List refers to a document list-
ing a limited number of controversial
topics under the ADA on which there is
not yet definitive guidance setting
forth EEOC’s position. The Priority
List will be jointly developed and peri-
odically reviewed by EEOC and DOL.
Any policy documents involving Prior-
ity List issues will be coordinated be-
tween DOL and EEOC pursuant to Ex-
ecutive Order 12067 (3 CFR, 1978 Comp.,
p. 206) prior to final approval by EEOC.

OFCCP means the Office of Federal
Contract Compliance Programs, and
where appropriate, any of its regional
or district offices.

Section 503 refers to section 503 of the
Rehabilitation Act of 1973 (29 U.S.C.
793).

Section 503 complaint/ADA charge re-
fers to a complaint that has been filed

with OFCCP under section 503 of the
Rehabilitation Act, and has been
deemed to be simultaneously dual filed
with EEOC under the ADA.

PART 60–999—OMB CONTROL
NUMBERS FOR OFCCP INFORMA-
TION COLLECTION REQUIRE-
MENTS

Sec.
60–999.1 Purpose.
60–999.2 Display.

AUTHORITY: 44 U.S.C. Ch. 35.

SOURCE: 61 FR 43467, Aug. 23, 1996, unless
otherwise noted.

§ 60–999.1 Purpose.
This part displays control numbers

assigned to information collection re-
quirements of the Office of Federal
Contract Compliance Programs by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA), 44 U.S.C. Ch. 35. This part
fulfills the PRA requirement that
agencies display a current control
number for each agency information
collection requirement approved by
OMB (44 U.S.C. 3507).

§ 60–999.2 Display.

41 CFR Part
where the informa-
tion collection re-
quirement is lo-

cated

Current OMB control number

Part 60–1 ............. 1215–0072, 1215–0131, 1215–0163.
Part 60–2 ............. 1215–0072.
Part 60–3 ............. 3046–0017.
Part 60–4 ............. 1215–0163.
Part 60–20 ........... 1215–0072, 1215–0163.
Part 60–30 ........... 1215–0072, 1215–0163.
Part 60–40 ........... 1215–0072, 1215–0163.
Part 60–50 ........... 1215–0072, 1215–0163.
Part 60–60 ........... 1215–0072.
Part 60–250 ......... 1215–0072, 1215–0131, 1215–0163.
Part 60–741 ......... 1215–0072, 1215–0131, 1215–0163.
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