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for such a power to fall within the ex-
ception of section 674(c) it must be ex-
ercisable solely (without the approval
or consent of any other person) by a
trustee or trustees none of whom is the
grantor and no more than half of whom
are related or subordinate parties who
are subservient to the wishes of the
grantor. (See section 672(c) for defini-
tions of these terms.) An example of
the application of section 674(c) is a
trust whose income is payable to the
grantor’s three adult sons with power
in an independent trustee to allocate
without restriction the amounts of in-
come to be paid to each son each year.
Such a power does not cause the grant-
or to be treated as the owner of the
trust. See however, the limitations set
forth in §1.674(d)-2.

§1.674(d)-1 Excepted powers exer-
cisable by any trustee other than
grantor or spouse.

Section 674(d) provides an additional
exception to the general rule of section
674(a) for a power to distribute, appor-
tion, or accumulate income to or for a
beneficiary or beneficiaries or to, for,
or within a class of beneficiaries,
whether or not the conditions of sec-
tion 674(b) (6) or (7) are satisfied, if the
power is solely exercisable (without the
approval or consent of any other per-
son) by a trustee or trustees none of
whom is the grantor or spouse living
with the grantor, and if the power is
limited by a reasonably definite exter-
nal standard set forth in the trust in-
strument (see paragraph (b)(5) of
§1.674(b)-1 with respect to what con-
stitutes a reasonably definite stand-
ard). See, however, the limitations set
forth in §1.674(d)-2.

§1.674(d)-2 Limitations on exceptions
in section 674 (b), (c), and (d).

(a) Power to remove trustee. A power in
the grantor to remove, substitute, or
add trustees (other than a power exer-
cisable only upon limited conditions
which do not exist during the taxable
year, such as the death or resignation
of, or breach of fiduciary duty by, an
existing trustee) may prevent a trust
from qualifying under section 674 (c) or
(d). For example, if a grantor has an
unrestricted power to remove an inde-
pendent trustee and substitute any per-
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son including himself as trustee, the
trust will not qualify under section 674
(c) or (d). On the other hand if the
grantor’s power to remove, substitute,
or add trustees is limited so that its
exercise could not alter the trust in a
manner that would disqualify it under
section 674 (c) or (d), as the case may
be, the power itself does not disqualify
the trust. Thus, for example, a power
in the grantor to remove or discharge
an independent trustee on the condi-
tion that he substitute another inde-
pendent trustee will not prevent a
trust from qualifying under section
674(c).

(b) Power to add beneficiaries. The ex-
ceptions described in section 674 (b) (5),
(6), and (7), (c), and (d), are not applica-
ble if any person has a power to add to
the beneficiary or beneficiaries or to a
class of beneficiaries designated to re-
ceive the income or corpus, except
where the action is to provide for after-
born or after-adopted children. This
limitation does not apply to a power
held by a beneficiary to substitute
other beneficiaries to succeed to his in-
terest in the trust (so that he would be
an adverse party as to the exercise or
nonexercise of that power). For exam-
ple, the limitation does not apply to a
power in a beneficiary of a nonspend-
thrift trust to assign his interest. Nor
does the limitation apply to a power
held by any person which would qualify
as an exception under section 674(b)(3)
(relating to testamentary powers).

§1.675-1 Administrative powers.

(a) General rule. Section 675 provides
in effect that the grantor is treated as
the owner of any portion of a trust if
under the terms of the trust instru-
ment or circumstances attendant on
its operation administrative control is
exercisable primarily for the benefit of
the grantor rather than the bene-
ficiaries of the trust. If a grantor re-
tains a power to amend the administra-
tive provisions of a trust instrument
which is broad enough to permit an
amendment causing the grantor to be
treated as the owner of a portion of the
trust under section 675, he will be
treated as the owner of the portion
from its inception. See section 671 and
§§1.671-2 and 1.671-3 for rules for treat-
ment of items of income, deduction,
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and credit when a person is treated as
the owner of all or only a portion of a
trust.

(b) Prohibited controls. The cir-
cumstances which cause administra-
tive controls to be considered exer-
cisable primarily for the benefit of the
grantor are specifically described in
paragraphs (1) through (4) of section 675
as follows:

(1) The existence of a power, exer-
cisable by the grantor or a nonadverse
party, or both, without the approval or
consent of any adverse party, which en-
ables the grantor or any other person
to purchase, exchange, or otherwise
deal with or dispose of the corpus or
the income of the trust for less than
adequate consideration in money or
money’s worth. Whether the existence
of the power itself will constitute the
holder an adverse party will depend on
the particular circumstances.

(2) The existence of a power exer-
cisable by the grantor or a nonadverse
party, or both, which enables the
grantor to borrow the corpus or income
of the trust, directly or indirectly,
without adequate interest or adequate
security. However, this paragraph does
not apply where a trustee (other than
the grantor acting alone) is authorized
under a general lending power to make
loans to any person without regard to
interest or security. A general lending
power in the grantor, acting alone as
trustee, under which he has power to
determine interest rates and the ade-
quacy of security is not in itself an in-
dication that the grantor has power to
borrow the corpus or income without
adequate interest or security.

(3) The circumstance that the grant-
or has directly or indirectly borrowed
the corpus or income of the trust and
has not completely repaid the loan, in-
cluding any interest, before the begin-
ning of the taxable year. The preceding
sentence does not apply to a loan
which provides for adequate interest
and adequate security, if it is made by
a trustee other than the grantor or a
related or subordinate trustee subser-
vient to the grantor. See section 672(c)
for definition of ‘“‘a related or subordi-
nate party”’.

(4) The existence of certain powers of
administration exercisable in a non-
fiduciary capacity by any nonadverse
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party without the approval or consent
of any person in a fiduciary capacity.
The term powers of administration
means one or more of the following
powers:

(i) A power to vote or direct the vot-
ing of stock or other securities of a
corporation in which the holdings of
the grantor and the trust are signifi-
cant from the viewpoint of voting con-
trol;

(if) A power to control the invest-
ment of the trust funds either by di-
recting investments or reinvestments,
or by vetoing proposed investments or
reinvestments, to the extent that the
trust funds consist of stocks or securi-
ties of corporations in which the hold-
ings of the grantor and the trust are
significant from the viewpoint of vot-
ing control; or

(iii) A power to reacquire the trust
corpus by substituting other property
of an equivalent value.

If a power is exercisable by a person as
trustee, it is presumed that the power
is exercisable in a fiduciary capacity
primarily in the interests of the bene-
ficiaries. This presumption may be re-
butted only by clear and convincing
proof that the power is not exercisable
primarily in the interests of the bene-
ficiaries. If a power is not exercisable
by a person as trustee, the determina-
tion of whether the power is exer-
cisable in a fiduciary or a nonfiduciary
capacity depends on all the terms of
the trust and the circumstances sur-
rounding its creation and administra-
tion.

(c) Authority of trustee. The mere fact
that a power exercisable by a trustee is
described in broad language does not
indicate that the trustee is authorized
to purchase, exchange, or otherwise
deal with or dispose of the trust prop-
erty or income for less than an ade-
quate and full consideration in money
or money’s worth, or is authorized to
lend the trust property or income to
the grantor without adequate interest.
On the other hand, such authority may
be indicated by the actual administra-
tion of the trust.
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8§1.676(a)-1 Power to revest title to
portion of trust property in grantor;
general rule.

If a power to revest in the grantor
title to any portion of a trust is exer-
cisable by the grantor or a nonadverse
party, or both, without the approval or
consent of an adverse party, the grant-
or is treated as the owner of that por-
tion, except as provided in section
676(b) (relating to powers affecting ben-
eficial enjoyment of income only after
the expiration of certain periods of
time). If the title to a portion of the
trust will revest in the grantor upon
the exercise of a power by the grantor
or a nonadverse party, or both, the
grantor is treated as the owner of that
portion regardless of whether the
power is a power to revoke, to termi-
nate, to alter or amend, or to appoint.
See section 671 and 8§1.671-2 and 1.671-
3 for rules for treatment of items of in-
come, deduction, and credit when a
person is treated as the owner of all or
only a portion of a trust.

§1.676(b)-1 Powers exercisable only
after a period of time.

Section 676(b) provides an exception
to the general rule of section 676(a)
when the exercise of a power can only
affect the beneficial enjoyment of the
income of a trust received after the ex-
piration of a period of time which is
such that a grantor would not be treat-
ed as the owner of that portion, except
as power were a reversionary interest.
See §§1.673(a)-1 and 1.673(b)-1. Thus, for
example, a grantor is excepted from
the general rule of section 676(a) with
respect to ordinary income if exercise
of a power to revest corpus in him can-
not affect the beneficial enjoyment of
the income received within 10 years
after the date of transfer of that por-
tion of the trust. It is immaterial for
this purpose that the power is vested at
the time of the transfer. However, the
grantor is subject to the general rule of
section 676(a) after the expiration of
the period unless the power is relin-
quished. Thus, in the above example,
the grantor may be treated as the
owner and be taxed on all income in
the eleventh and succeeding years if
exercise of the power can affect bene-
ficial enjoyment of income received in
those years. If the beginning of the pe-
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riod during which the grantor may
revest is postponed, the rules set forth
in §1.673(d)-1 are applicable to deter-
mine whether the grantor should be
treated as an owner during the period
following the postponement.

8§1.677(a)-1 Income for benefit of

grantor; general rule.

(a)(1) Scope. Section 677 deals with
the treatment of the grantor of a trust
as the owner of a portion of the trust
because he has retained an interest in
the income from that portion. For con-
venience, ‘‘grantor’” and ‘‘spouse’ are
generally referred to in the masculine
and feminine genders, respectively, but
if the grantor is a woman the reference
to ‘“‘grantor” is to her and the ref-
erence to ‘“‘spouse’ is to her husband.
Section 677 also deals with the treat-
ment of the grantor of a trust as the
owner of a portion of the trust because
the income from property transferred
in trust after October 9, 1969, is, or may
be, distributed to his spouse or applied
to the payment of premiums on poli-
cies of insurance on the life of his
spouse. However, section 677 does not
apply when the income of a trust is
taxable to a grantor’s spouse under sec-
tion 71 (relating to alimony and sepa-
rate maintenance payments) or section
682 (relating to income of an estate or
trust in case of divorce, etc.). See sec-
tion 671-1(b).

(2) Cross references. See section 671
and 8§§1.671-2 and 1.671-3 for rules for
treatment of items of income, deduc-
tion, and credit when a person is treat-
ed as the owner of all or a portion of a
trust.

(b) Income for benefit of grantor or his
spouse; general rule—(1) Property trans-
ferred in trust prior to October 10, 1969.
With respect to property transferred in
trust prior to October 10, 1969, the
grantor is treated, under section 677, in
any taxable year as the owner (whether
or not he is treated as an owner under
section 674) of a portion of a trust of
which the income for the taxable year
or for a period not within the exception
described in paragraph (e) of this sec-
tion is, or in the discretion of the
grantor or a nonadverse party, or both
(without the approval or consent of
any adverse party) may be:

(i) Distributed to the grantor;
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(ii) Held or accumulated for future
distribution to the grantor; or

(iii) Applied to the payment of pre-
miums on policies of insurance on the
life of the grantor, except policies of
insurance irrevocably payable for a
charitable purpose specified in section
170(c).

(2) Property transferred in trust after
October 9, 1969. With respect to prop-
erty transferred in trust after October
9, 1969, the grantor is treated, under
section 677, in any taxable year as the
owner (whether or not he is treated as
an owner under section 674) of a por-
tion of a trust of which the income for
the taxable year or for a period not
within the exception described in para-
graph (e) of this section is, or in the
discretion of the grantor, or his spouse,
or a nonadverse party, or any combina-
tion thereof (without the approval or
consent of any adverse party other
than the grantor’s spouse) may be:

(i) Distributed to the grantor or the
grantor’s spouse;

(ii) Held or accumulated for future
distribution to the grantor or the
grantor’s spouse; or

(iii) Applied to the payment of pre-
miums on policies of insurance on the
life of the grantor or the grantor’s
spouse, except policies of insurance ir-
revocably payable for a charitable pur-
pose specified in section 170(c).

With respect to the treatment of a
grantor as the owner of a portion of a
trust solely because its income is, or
may be, distributed or held or accumu-
lated for future distribution to a bene-
ficiary who is his spouse or applied to
the payment of premiums for insurance
on the spouse’s life, section 677(a) ap-
plies to the income of a trust solely
during the period of the marriage of
the grantor to a beneficiary. In the
case of divorce or separation, see sec-
tions 71 and 682 and the regulations
thereunder.

(c) Constructive distribution; cessation
of interest. Under section 677 the grant-
or is treated as the owner of a portion
of a trust if he has retained any inter-
est which might, without the approval
or consent of an adverse party, enable
him to have the income from that por-
tion distributed to him at some time
either actually or constructively (sub-
ject to the exception described in para-
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graph (e) of this section). In the case of
a transfer in trust after October 9, 1969,
the grantor is also treated as the owner
of a portion of a trust if he has granted
or retained any interest which might,
without the approval or consent of an
adverse party (other than the grantor’s
spouse), enable his spouse to have the
income from the portion at some time,
whether or not within the grantor’s
lifetime, distributed to the spouse ei-
ther actually or constructively. See
paragraph (b)(2) of this section for ad-
ditional rules relating to the income of
a trust prior to the grantor’s marriage
to a beneficiary. Constructive distribu-
tion to the grantor or to his spouse in-
cludes payment on behalf of the grant-
or or his spouse to another in obedi-
ence to his or her direction and pay-
ment of premiums upon policies of in-
surance on the grantor’s, or his
spouse’s, life (other than policies of in-
surance irrevocably payable for chari-
table purposes specified in section
170(c)). If the grantor (in the case of
property transferred prior to Oct. 10,
1969) or the grantor and his spouse (in
the case of property transferred after
Oct. 9, 1969) are divested permanently
and completely of every interest de-
scribed in this paragraph, the grantor
is not treated as an owner under sec-
tion 677 after that divesting. The word
“interest”” as used in this paragraph
does not include the possibility that
the grantor or his spouse might receive
back from a beneficiary an interest in
a trust by inheritance. Further, with
respect to transfers in trust prior to
October 10, 1969, the word “‘interest”
does not include the possibility that
the grantor might receive back from a
beneficiary an interest in a trust as a
surviving spouse under a statutory
right of election or a similar right.

(d) Discharge of legal obligation of
grantor or his spouse. Under section 677
a grantor is, in general, treated as the
owner of a portion of a trust whose in-
come is, or in the discretion of the
grantor or a nonadverse party, or both,
may be applied in discharge of a legal
obligation of the grantor (or his spouse
in the case of property transferred in
trust by the grantor after October 9,
1969). However, see §1.677(b)-1 for spe-
cial rules for trusts whose income may
not be applied for the discharge of any
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