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SUPREME COURT OF THE UNITED STATES,
Washington, DC, April 8, 2026.
Hon. MIKE JOHNSON,
Speaker, United States House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: I have the honor to submit to the Congress
an amendment to the Federal Rules of Evidence that has been
adopted by the Supreme Court of the United States pursuant to
Section 2072 of Title 28, United States Code.

Accompanying the amended rule are the following materials that
were submitted to the Court for its consideration pursuant to Sec-
tion 331 of Title 28, United States Code: a transmittal letter to the
Court dated October 16, 2025; a blackline version of the rule with
committee note; an excerpt from the September 2025 report of the
Committee on Rules of Practice and Procedure to the Judicial Con-
ference of the United States; and an excerpt from the May 2025 re-
port of the Advisory Committee on Evidence Rules.

Sincerely,
JOHN G. ROBERTS, Jr.,
Chief Justice.
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April 8, 2026

SUPREME COURT OF THE UNITED STATES

ORDERED:
1. The Federal Rules of Evidence are amended to include an amgndment to Rule 3011
[See infrapp. _ __ __.]
2. The foregoing amendment to the Federal Rules of Evidence shall take effect on
‘December 1, 2026, and shall govern in all proceedings thereafter commenced and, insofar as just

and practicable, all proceedings then pending.

3. THE CHIEF JUSTICE is authorized to transmit to the Congress the foregoing
amendment to the Federal Rules of Evidence in accordance with the provisions of Section 2074
of Title 28, United States Code.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Rule 801.  Definitions That Apply to This Article;
Exclusions from Hearsay

?&‘ kR RE

()  Statements That Are Not Hearsay. A statement

that meets the following conditions is not hearsay:
(1) A Declarani-Witess’s . Prior Statement.
The declarant testifies and is subject to cross-
examination about a prio;: statement, and the

statement.

(A)  is inconsistent with the declarant’s

festimony; ‘
(B) is consistent with the declarant’s

| {estimony and is 3§fereé:

{ to rebut an express or implied
charge that the declarant
recently fabricated it or acted

from a recent improper
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FEDERAL RULES OF EVIDENCE

influence or motive in so
testifying; or
(i)  to rehabilitate the declarant’s
credibility as a witness when
attacked on another ground,
or
(C) identifies a person as someone the

declarant perceived earlier.

ERET XY



JUDICIAL CONFERENCE OF THE UNITED STATE
WASHINGTON, D.C. 20544 : :

‘THE CHIEF JUSTICE HONORABLE ROBERT J. CONRAD, JR.
OF THE UNITED STATES Secretary
Presiding

October 16, 2025

MEMORANDUM
To: Chief Justice of the United States
- Associate Justices of thé Supreme Court
From: Judge Robert J. Conrad, Jr.
Secretary
RE: TRANSMITTAL OF PROPOSED AMENDMENTS TO THE FEDERAL RULES OF
EVIDENCE

By direction of the Judicial Conference of the United States, and pursuant to the
authority conferred in 28 U.S.C. § 331, I am pleased to transmit a proposed amendment to
Rule 801 of the Federal Rules of Evidence. The Judicial Conference has approved the
amendment and recommends that the Court adopt it and transmit it to Congress pursuant
to law. :

For your assistance in considering the proposed amendment, I enclose:
(1)  Clean and blackline copies of the amended rule.

(2)  An excerpt from the report of the Committee on Rules of Practice and
Procedure (Standing Committee) to the Judicial Conference for ifs
September 2025 session.

(3)  An excerpt from the report of the Advisory Committee on Evidence Rules to
the Standing Committee for its June 2025 meeting.

Enclosures
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE!

.Rule 861, Definitions That Apply to This Article;

Exclusions from Hearsay
*od R R
(d)  Statements That Are Not Hearsay. A statement
that meets the following conditions is not hearsay:
(1) A Declarant-Witness’s Prior ‘Sz‘afemei;t
The declarant testifies and is subject to cross-
examination about a prior statement, and the
statement:

(A)  is inconsistent with the declarant’s

testimony—and-—was—given—under

} g * * },; el - .

! " o deposition:

(B} is consistent with the declarant’s

testimony and is offered:

! Matter to be omitted is lined through.
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2 FEDERAL RULES OF EVIDENCE

o to rebut an express or implied
charge that the declarant
recently fabricated it or acted
from a recent improper
influence or motive in so
testifying; or

(i)  to rchabilitate the declarant’s
credibility as a witness when
attacked on another ground;
or

(C) identifies a person as someone the

declarant perceived earlier.
kR RA
Committee Note

The amendment provides that a prior inconsistent
statement by a witness subject to cross-examination is
admissible over a hearsay objection, even where the prior
statement was not given under penalty of perjury at a trial,
hearing, or other proceeding or in a deposition. The
Committee has determined, as have a number of states, that

delayed cross-examination under oath is sufficient to allay
the concerns addressed by the hearsay rule. As the original
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FEDERAL RULES OF EVIDENCE 3

Advisory Committee noted, the dangers of hearsay are
“largely nonexistent” because the declarant is in court and
can be cross-examined about the prior statement and the
underlying subject matter, and the trier of fact “has the
declarant before it and can observe his demeanor and the
nature of his testimony as he denies or tries to explain away
the inconsistency.” Adv. Comm. Note to Rule 801(d)(1)(A).
(quoting California Law Revision Commission). A major
advantage of the amendment is that it aveids the need to give
a confusing jury instruction that seeks to distinguish between
substantive and impeachment uses for prior inconsistent
statements. The amendment also eliminates the distinction
that currently exists between prior inconsistent and prior
consistent statements. For both types of statements, if they
are admissible for purposes of assessing the witness’s
credibility, they are admissible as substantive proof.

The original rule, requiring that the prior statement
be made under oath at a formal hearing, is unduly narrow
and has generally been of use only to prosecutors, where
witnesses testify at the grand jury and then testify
inconsistently at trial. The original rule was based on three
premises. The first was that a prior statement under oath is
more reliable than a prior statement that is not. While this is
probably so, the ground of substantive admissibility is that
the prior statement was made by the very person who is
produced at trial and subject to cross examination about it,
under oath. Thus any concerns about reliability are well
addressed by cross-examination and the factfinder’s ability
to view the demeanor of the person who made the statement.
The second premise was a concern that statements not made
at formal proceedings could be difficult to prove. But there
is no reason to think that an unrecorded prior inconsistent
statement is any more difficult to prove than any other
unrecorded fact. And any difficulties in proof can be taken
into account by the court under Rule 403. See the Comumittee
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4 FEDERAL RULES OF EVIDENCE

Note to the 2023 amendment to Rule 106, The third premise
was that if a witness denies making the prior statement, then
cross-examination becomes difficult. But there is effective
cross-examination in the very denial. See Nelson v. O’Neil,
402 U.S. 622, 629 (1971) (noting that the declarant’s denial
of the prior statement “was more favorable to the respondent
than any that cross-examination by counsel could possibly
have produced, had [the declarant] affirmed the statement as

“his”).

Nothing in the amendment mandates that a prior
inconsistent statement is sufficient evidence of a claim or
defense. The rule governs admissibility, not sufficiency.

The amendment does not change the Rule 613(b)
requirements for introducing extrinsic evidence of a prior
inconsistent statement. '
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Excerpt: Standing Committee Report to the Judicial Conference — September 2025 Session

Agenda E-19
: Rules
September 2025
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)

met on June 10, 2025, All members participated. * * *
& & %k ok ok
FEDERAL RULES OF EVIDENCE
Amended Rule Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules recommended for final approval
amendments to Rule 801 (Definitions That Apply to This Article; Exclusions from Hearsay).
The Standing Committee unanimously approved the Advisory Committee’s recommendation,

Rule 801 (Definitions That Apply to This Article; Exclusions from Hearsay)

Current Rule 801(d)(1)(A) excludes from the definition of hearsay a declarant-witness’s
prior inconsistent statements only if the witness gave the prior statement under penalty of perjury
in a prior proceeding or deposition. The proposed amendment to Rule 801 (eliminates the
requirement that the prior inconsistent statement be offered under penalty of perjury and allows
any prior inconsistent statement by a declarant-witness to be admiséible as substantive evidence,
subject to exclusion under Rule 403 (Excluding Relevant Evidence for Prejudice, Confusion,

Waste of Time, or Other Reasons). This proposed amendment conforms Rule 801(d)(1)(A)’s

Rules - Page 1
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Excerpt: Standing Committee Report to the Judicial Conference — September 2025 Session

approach to that taken in Rule 801{(d)(1)(B) for prior consistent statements and eliminates
potential confusion from limiting instructions.

The committee note was revised after publication and public comment to underscore the
amended rule’s parallel treatment of prior consistent and inconsistent statements and to -
emphasize that the rule governs admissibility rather than sufficiency of the evidence.

Recommendation: That the Judicial Conference approve the proposed amendments to

Evidence Rule 801 as set forth in Appendix C and transmit them to the Supreme Court

for consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

L

Respectfully submitted,

John D. Bates, Chair |

Paul J. Barbadoro
Todd Blanche
Elizabeth J. Cabraser
Louis A. Chaiten
Joan N. Ericksen
Stephen A. Higginson
Edward M. Mansfield

% kR R %

Troy A. McKenzie
Patricia Ann Millett
Andrew J. Pincus
D. Brooks Smith
Kosta Stojilkovic
Jennifer G. Zipps
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Excerpt: Advisery C ittee Report to Standing C ittee — June 2025 Meeting

B

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C, 20544

JOHN D, BATES

CHAIRS OF ADVISORY COMMITTEES
CHAIR

ALLISON H,EID

CAROLYN A. DUBAY APPELLATE RULES

SECRETARY

REBECCA B. CONNELLY
BANKRUPFTCY RULES

ROBIN L. ROSENBERG
CIVIL RULES

JAMES C, DEVER Il
CRIMINAL RULES

JESSE M. FURMAN
EVIDENCE RULES

MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Hon. Jesse M. Furman, Chair
Advisory Committee on Evidence Rules

RE: Report of the Advisory Committee on Evidence Rules”

DATE: May 15,2025

L Introduction

The Advisory Committee on Evidence Rules (the “Committee”) met on May 2,2025, at
the Administrative Office in Washington, D.C. The Committee reviewed a proposal for an
amendment to Rule 801(d)(1)(A) that had been released for public comment and considered five
other proposed amendments to the Evidence Rules. The Committee recommends final approval
of the proposed amendment to Rule 801(d)(1)(A) and recommends that two proposed
amendments be released for public comment: an amendment to Rule 609 and a new Rule 707 to
regulate machine-generated evidence.

* A copy of the full committee report can be found in the June 2025 Standing Committee agenda
book publicly available on www.uscourts.gov.
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Excerpt: Advisory Committee Report to Standing Committee — June 2025 Meeting

® ok ok ok %

. Action Items

A. Proposed Amendment to Rule 801(d)(1)(A) for Final Approval

The Committee recommends final approval of a proposed amendment to Rule
801(d)(1)(A). Currently, Rule 801(d)(1)(A) provides for a very limited exemption from the
hearsay rule for prior inconsistent statements of a testifying witness: The prior statement is
admissible over a hearsay objection only when it is made under oath at a formal proceeding. Thus,
while all prior inconsistent statements are admissible for impeachment purposes, very. few are
admissible as substantive evidence. It follows that, in the typical case, a court upon request has to
instruct the jury that a prior inconsistent statement may be used to impeach the witness’s credibility
but may not be used as proof of a fact.

The amendment as released for public comment would provide that all prior inconsistent
statements admissible for impeachment are also admissible over a hearsay objection. Exclusion is
still possible under Rule 403. The amendment tracks the 2014 change to Rule 801(d)(1)(B), which
provides that all prior consistent statements admissible to rehabilitate a witness are also admissible
as substantive evidence (again, subject to Rule 403). This convergence of substantive and
credibility use dispenses with the need for confusing limiting instructions with respect to all prior
statements of a testifying witness,

The amendment adopts the position of the original Advisory Committee, which proposed
that all prior inconsistent statements would be admissible over a hearsay objection. As the original
Advisory Committee noted, the dangers of hearsay are “largely nonexistent” for such statements
because the declarant is in court and can be cross-examined about the prior statement and the
underlying subject matter. That is, the trier of fact “has the declarant before it and can observe the
demeanor and the nature of his testimony as he denies it or tries to explain away the inconsistency.”
Adv. Comm. Note to Rule 801(d)}(1)(A) (quoting California Law Revision Commission). The
amendment is consistent with the practice of many states, including California.

The Committee received eight public comments on the proposed amendment to Rule
801(d)(1)(A). The comments were largely very positive. Comments from the Federal Magistrate
Judges® Association, the American College of Trial Lawyers, and the National Association of
Criminal Defense Lawyers were all in favor of the proposed amendment.

At its meeting, the Commitiee considered the public comments .and, by a vote of 8-1,
recommended final approval of the proposed amendment to Rule 801(d)(1)(A). The Department
of Justice, which had abstained on whether to release the proposed amendment for public
comment, voted in favor of final approval of the rule amendment,

The Committee recommends final approval of the proposed amendment, and the
accompanying Committee Note—which are attached to this Report,

% % %k %

O




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2026-05-13T04:49:05-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




