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THE IMPEACHMENT INQUIRY INTO PRESI-
DENT DONALD J. TRUMP: CONSTITUTIONAL
GROUNDS FOR PRESIDENTIAL IMPEACH-
MENT

WEDNESDAY, DECEMBER 4, 2019

HoUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The committee met, pursuant to call, at 10:10 a.m., in Room
1100, Longworth House Office Building, Hon. Jerrold Nadler
[chairman of the committee] presiding.

Present: Representatives Nadler, Lofgren, Jackson Lee, Cohen,
Johnson of Georgia, Deutch, Bass, Richmond, Jeffries, Cicilline,
Swalwell, Lieu, Raskin, Jayapal, Demings, Correa, Scanlon, Garcia,
Neguse, McBath, Stanton, Dean, Mucarsel-Powell, Escobar, Collins,
Sensenbrenner, Chabot, Gohmert, Jordan, Buck, Ratcliffe, Roby,
Gaetz, Johnson of Louisiana, Biggs, MecClintock, Lesko,
Reschenthaler, Cline, Armstrong, and Steube.

Staff Present: Amy Rutkin, Chief of Staff; Perry Apelbaum, Staff
Director and Chief Counsel; Aaron Hiller, Deputy Chief Counsel
and Chief Oversight Counsel; Barry Berke, Counsel; Norm Eisen,
Counsel; Arya Hariharan, Deputy Chief Oversight Counsel; James
Park, Chief Constitution Counsel; Joshua Matz, Counsel, Sarah
Istel, Counsel; Matthew Morgan, Counsel; Kerry Tirrell, Counsel,;
Sophia Brill, Counsel; Charles Gayle, Counsel; Maggie Goodlander,
Counsel; Matthew N. Robinson, Counsel; Ted Kalo, Counsel;
Priyanka Mara, Professional Staff Member; William S. Emmons,
Legislative Aide/Professional Staff Member; Madeline Strasser,
Chief Clerk; Rachel Calanni, Legislative Aide/Professional Staff
Member; Julian Gerson, Professional Staff Member; Anthony
Valdez, Fellow; Thomas Kaelin, Fellow; David Greengrass, Senior
Counsel; John Doty, Senior Advisor; Moh Sharma, Member Serv-
ices and Outreach Advisor; John Williams, Parliamentarian; Jor-
dan Dashow, Professional Staff Member; Shadawn Reddick-Smith,
Communications Director; Daniel Schwarz, Director of Strategic
Communications; Kayla Hamedi, Deputy Press Secretary; Kingsley
Animiey, Director of Administration; Janna Pinckney, IT Director;
Fais al Siddiqui, Deputy IT Manager; Nick Ashley, Intern; Maria
Villegas Bravo, Intern; Alex Espinoza, Intern; Alex Thomson, In-
tern; Manam Siddiqui, Intern; Catherine Larson, Intern; Kiah
Lewis, Intern; Brendan Belair, Minority Staff Director; Bobby
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Parmiter, Minority Deputy Staff Director/Chief Counsel; Jon Ferro,
Minority Parliamentarian/General Counsel;, Erica Baker, Minorit
Deputy Parliamentarian; Paul Taylor, Minority Chief Counsel,
Constitution Subcommittee; Ashley Callen, Minority Chief Over-
sight Counsel; Danny Johnson, Minority Oversight Counsel; Jake
Greenberg, Minority Oversight Counsel; and Ryan Breitenbach, Mi-
nority Chief Counsel, National Security.

Chairman NADLER. The House Committee on the Judiciary will
come to order.

Without objection, the chair is authorized to declare recesses of
the committee at any time.

Mr. SENSENBRENNER. Mr. Chairman, we are reserving the right
to object.

Chairman NADLER. The objection is noted.

Mr. SENSENBRENNER. I reserve the right to object.

Chairman NADLER. The gentleman is reserved.

Mr. SENSENBRENNER. Mr. Chairman, pursuant to clause 2(G)(1) of
rule XI, I am furnishing you with a demand for minority day of
hearings on this subject, signed by all of the Republicans members.

Chairman NADLER. The gentleman will suspend. I could not un-
derstand what you were saying. Just repeat it more clearly.

Mr. SENSENBRENNER. Pursuant to clause 2(G)(1) of rule XI, I am
furnishing you with a demand for a minority day of hearings on
this subject, signed by all of the Republican members of the com-
mittee. And I would request that you set this date before the com-
mittee votes on any Articles of Impeachment.

Chairman NADLER. It's a motion?

Mr. SENSENBRENNER. I withdraw my reservation.

Chairman NADLER. We will confer and rule on this later.

A quorum is present. This is the first hearing. This is the first
hearing we are conducting pursuant to House Resolution 660 and
the special Judiciary Committee procedures that are described in
section 4(a) of that resolution.

Here is how the committee will proceed for this hearing: T will
make an opening statement, and then I will recognize the ranking
member for an opening statement. Each witness will have 10 min-
utes to make their statements, and then we will proceed to ques-
tions.

1 will now recognize myself for an opening statement.

Mr. Bicas. Mr. Chairman, parliamentary inquiry.

Chairman NaDLER. I have the time for an opening statement.
The parliamentary inquiry is not in order at this time.

The facts before us are undisputed. On July 25th, President
Trump called President Zelensky of Ukraine and, in President
Trump’s words, asked him for a favor. That call was part of a con-
certed effort by the President and his men to solicit a personal ad-
vantage in the next election, this time in the form of an investiga-
tion of his political adversaries by a foreign government. To obtain
that private political advantage, President Trump withheld both an
official White House meeting from the newly elected President of
a fragile democracy and withheld vital military aid from a vulner-
able ally.

When Congress found out about this scheme and began to inves-
tigate, President Trump took extraordinary and unprecedented
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steps to cover up his efforts and to withhold evidence from the in-
vestigators. And when witnesses disobeyed him, when career pro-
fessionals came forward and told us the truth, he attacked them vi-
ciously, calling them traitors and liars, promising that they will,
quote,” go through some things,” close quote.

Of course, this is not the first time that President Trump has en-
gaged in this pattern of conduct. In 2016, the Russian Government
engaged in a sweeping and systematic campaign of interference in
our elections. In the words of Special Counsel Robert Mueller,
quote, “The Russian Government perceived it would benefit from a
Trump Presidency and worked to secure that outcome,” close quote.

The President welcomed that interference. We saw this in real
time when President Trump asked Russia to hack his political op-
ponent. The very next day, a Russian military intelligence unit at-
tempted to hack that political opponent. When his own Justice De-
partment tried to uncover the extent to which a foreign government
had broken our laws, President Trump took extraordinary and un-
precedented steps to obstruct the investigation, including ignoring
subpoenas, ordering the creation of false records, and publicly at-
tacking and intimidating witnesses. Then, as now, this administra-
tion’s level of obstruction is without precedent.

No other President has vowed to, quote, “fight all of the sub-
poenas,” unquote, as President Trump promised. In the 1974 im-
peachment proceedings, President Nixon produced dozens of record-
ings. In 1998, President Clinton physically gave his blood. Presi-
dent Trump, by contrast, has refused to produce a single document
and directed every witness not to testify. Those are the facts before
us.

The impeachment inquiry has moved back to the House Judici-
ary Committee; and as we begin a review of these facts, the Presi-
dent’s pattern of behavior becomes clear. President Trump wel-
comed foreign interference in the 2016 election. He demanded it for
the 2020 election. In both cases, he got caught, and in both cases,
he did everything in his power to prevent the American people
from learning the truth about his conduct.

On July 24th, the special counsel testified before this committee.
He implored us to see the nature of the threat to our country.
Quote, “Over the course of my career, I have seen a number of
challenges to our democracy. The Russian Government’s efforts to
interfere in our elections is among the most serious. This deserves
the attention of every American,” close quote.

Ignoring that warning, President Trump called the Ukrainian
President the very next day to ask him to investigate the Presi-
dent’s political opponent. As we exercise our responsibility to deter-
mine whether this pattern of behavior constitutes an impeachable
offense, it is important to place President Trump’s conduct into his-
torical context. Since the founding of our country, the House of
Representatives has impeached only two Presidents. A third was
on his way to impeachment when he resigned. This committee has
voted to impeach two Presidents for obstructing justice. We have
voted to impeach one President for obstructing a congressional in-
vestigation.

To the extent that President’s conduct fits these categories, there
is precedent for recommending impeachment here. But never before
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in the history of the Republic have we been forced to consider the
conduct of a President who appears to have solicited personal polit-
ical favors from a foreign government. Never before has a President
engaged in a course of conduct that included all of the acts that
most concerned the Framers.

The patriots who founded our country were not fearful men. They
fought a war. They witnessed terrible violence. They overthrew a
king. But as they meant to frame our Constitution, those patriots
still feared one threat above all: foreign interference in our elec-
tions. They had just deposed a tyrant. They were deeply worried
we would lose our newfound liberty, not through a war—if a for-
eign army were to invade, we would see that coming—but through
corruption from within. And in the early years of the Republic, they
asked us, each of us, to be vigilant to that threat.

Washington warned us, quote, “to be constantly awake since his-
tory and experience prove that foreign influence is one of the most
baneful foes of republican government.”

Adams wrote to Jefferson, quote, “as often as elections happen,
the danger of foreign influence recurs.”

Hamilton’s warning was more specific and more dire. In the Fed-
eralist Papers he wrote that, quote, “the most deadly adversaries
of republican government,” unquote, would almost certainly at-
tempt to, quote, “raise a creature of their own to the chief mag-
istracy of the Union.”

In short, the Founders warned us that we should expect our for-
eign adversaries to target our elections and that we will find our-
selves in grave danger if the President willingly opens the door to
their influence.

What kind of President would do that? How will we know if the
President has betrayed his country in this manner? How we will
we know if he has betrayed his country in this manner for petty,
personal gain? Hamilton had a response for that as well. He wrote,
“When a man unprincipled in private life, desperate in his fortune,
bold in his temper, possessed of considerable talents, known to
have scoffed in private at the principles of liberty, when such a
man is seen to mount the hobbyhorse of popularity, to join the cry
of danger to liberty, to take every opportunity of embarrassing the
general government and bringing it under suspicion, it may justly
be suspected that his object is to throw things into confusion that
he may ride the storm and direct the whirlwind.”

Ladies and gentlemen, the storm in which we find ourselves
today was set in motion by President Trump. I do not wish this mo-
ment on the country. It is not a pleasant task that we undertake
today, but we have each taken an oath to protect the Constitution,
and the facts before us are clear. President Trump did not merely
seek to benefit from foreign interference in our elections. He di-
rectly and explicitly invited foreign interference in our elections. He
used the powers of his office to try to make it happen. He sent his
agents to make clear that this is what he wanted and demanded.
He was willing to compromise our security and his office for per-
sonal political gain.

It does not matter that President Trump got caught and ulti-
mately released the funds that Ukraine so desperately needed. It
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matters that he enlisted a foreign government to intervene in our
elections in the first place.

It does not matter that President Trump felt that these inves-
tigations were unfair to him. It matters that he used his office not
merely to defend himself but to obstruct investigators at every
turn.

We are all aware that the next election is looming, but we cannot
wait for the election to address the present crisis. The integrity of
that election is one of the very things at stake. The President has
shown us his pattern of conduct. If we do not act to hold him in
check now, President Trump will almost certainly try again to so-
licit interference in the election for his personal political gain.

Today, we will begin our conversation where we should, with the
text of the Constitution. We are empowered to recommend the im-
peachment of President Trump to the House if we find that he has
committed treason, bribery, or other high crimes and mis-
demeanors. Our witness panel will help us to guide that conversa-
tion. In a few days, we will reconvene and hear from the commit-
tees that worked to uncover the facts before us. And when we apply
the Constitution to those facts, if it is true that President Trump
has committed an impeachable offense or multiple impeachable of-
fenses, then we must move swiftly to do our duty and charge him
accordingly.

I thank the witnesses for being here today.

I now recognize the Ranking Member of the Judiciary Com-
mittee

Mr. Bicas. Mr. Chairman

Chairman NADLER [continuing]. The gentleman from Georgia

Mr. Bicags. Mr. Chairman

Chairman NADLER [continuing]l. Mr. Collins, for his opening
statement.

Mr. Bicgs. Mr. Chairman, may I make a parliamentary inquire
question before you

Chairman NADLER. The gentleman is not in order for a par-
liamentary inquiry. I have recognized the Ranking Member for an
opening statement.

Mr. CoLLiNs. I thank the Chairman.

And it is interesting that, again, parliamentary inquiries—and I
believe some are actually some of the things I am going to discuss
today because we are sort of coming here today in a different
arena.

But for everybody who has not been here before, this is a new
room. It is new rules. It is a new month. We have even got cute
little stickers for our staff so we can come in because we want to
make this important and this is impeachment, because we've done
such a terrible job of it in this committee before. But what is not
new is basically what has just been reiterated by the chairman.
What is not new is the facts. What is not new is it is the same,
sad story.

What is interesting, even before I get into my, part of my open-
ing statement, was, 1s what was just said by the chairman. We
went back to a redo of Mr. Mueller. We're also saying, quoting him,
saying the attention of the American people should be on foreign
interference. I agree with him completely, except I guess the Amer-
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ican people did not include the Judiciary Committee because we
didn’t take it up. We didn’t have hearings. We didn’t do anything
to delve deeply into this issue, We passed election bills but did not
get into the in-depth part of what Mr. Mueller talked about, taking
his own report and having hearings about that. We didn’t do it. So
I guess the American people doesn’t include the House Judiciary
Committee.

You know, the interesting—we also just heard an interesting dis-
cussion. We're going to have a lot of interesting discussion today
about the Constitution and other things, but we also talked about
the Founders. What's interesting is, is the chairman talked a lot
about the Founders from the quotes—and, again, this is why we
have the hearings—about the Founders being concerned about for-
eign influence. But what he also didn't quote was the Founders
being really, really concerned about political impeachment because
ygu just don’t like the guy. You haven’t liked him since November
of 2016.

The chairman has talked about impeachment since last year
when he was elected chairman, 2 years ago on November 17th, be-
fore he was even sworn in as chairman. So don’t tell me this is
about new evidence and new things and new stuff. We may have
a new hearing room. We may have new mikes, and we may have
g:haitg; that aren’t comfortable, but this is nothing new, folks. This
is sad.

So what do we have here today? You know what I'm thinking?
I looked at this, and what is interesting is there’s two things that
have become very clear. This impeachment is not really about facts.
If it was, I believe the other committees would have sent over rec-
ommendations for impeachment. No, they're putting it on this com-
mittee because, if it goes badly, I guess they want to blame—Adam
Schiff's committee and the HPSCI and others want to blame this
committee for it going bad, but they're already drafting articles.
Don’t be fooled. They are already getting ready for this.

We've already went after this with the Ukraine after numerous
failings of Mueller, Cohen, annulments. The list—emoluments. The
list goes on. But the American people are obviously failing to see
us legislate. If you want to know what’s really driving this, there’s
two things. It’s called the clock and the calendar, the clock and the
calendar. Most people in life, if you want to know what they truly
value, you lock at their checkbook and their calendar. You know
what they value. That's what this committee values: time. They
want to do it before the end of the year. Why? Because the chair-
man said it just a second ago: Because we're scared of the elections
next year. We're scared of the elections, that we'll lose again. So
we've got to do this now.

The clock and the calendar are what's driving impeachment, not
the facts. When we understand this, that’s what the witnesses here
will say today.

What do we have here today? What is really interesting over
today and for the next few weeks is Americans will see why most
people don’t go to law school. No offense to our professors. But,
please, really? We're bringing you in here today to testify on stuff
that most of you have already written about, all four, for the opin-
ions that we already know, out of the classrooms that maybe you're
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getting ready for finals in, to discuss things that you probably
haven’t even had a chance to, unless you're really good on TV of
watching the hearings for the last couple of weeks, you couldn’t
have possibly actually digested the Adam Schiff report from yester-
day or the Republican response in any real way.

Now, we can be theoretical all we want, but the American people
is really going to look at this and say, “Huh? What are we doing?”
because there’s no fact witnesses planned for this committee. That’s
an interesting thing. Frankly, there’s no plan at all except next
week an ambiguous hearing on the presentation from the HPSCI,
the other committee that sent us the report, and the Judiciary
Committee, which I'm not still sure what they want us to present
on, and nothing else, no plan. I asked the chairman before we left
for Thanksgiving to stay in touch, let’s talk about what we have,
because history will shine a bright line on us starting this morning.
Crickets until I asked for a witness the other day, and let’s just say
that didn’t go well.

There’s no whistleblower. And, by the way, it was proved today
that he’s not or she’s not afforded the protection of identity. It's not
in the statute. It's just something that was discussed by Adam
Schiff. We also don’t have Adam Schiff, who wrote the report. He
said yesterday in a press conference: I'm not going to. I'll send staff
to do that.

He’s not going to. But, you know, to me, if he was wanting to,
he’d come begging to us.

But, you know, here’s the problem. It sums it up very simply like
this: Just 19 minutes after noon on inauguration day, 2017, The
Washington Post ran the headline, “The Campaign to Impeach the
President has Begun.” Mark Zaid, who would later become the at-
torney for the infamous whistleblower, tweeted in January 2017:
The coup has started. The impeachment will follow ultimately.

And in May of this year, Al Green says: If we don’t impeach the
President, he’ll get reelected.

You want to know what's happening? Here we go. Why did every-
thing that I say up to this point about no fact witnesses, nothing
for the Judiciary Committee, we spent 2 and a half weeks before
this hearing was even held under Clinton—2 and a half weeks. We
didn’t even find your names out until less than 48 hours ago. 1
don’t know what we're playing hide the ball on. It’'s pretty easy
what you're going say, but we can’t even get that straight.

So what are we doing for the next 2 weeks? I have no idea. The
chairman just said an ambiguous hearing on the report but nothing
else. If we're going to simply not have fact witnesses, then we are
the rubber stamp hiding out back, the very rubber stamp the chair-
man talked about 20 years ago. What a disgrace to this committee
to have the committee of impeachment simply take from other enti-
ties and rubber-stamp it.

You see, why do the things that I say matter about fact wit-
nesses and actually hearing and actually having us a due process?
Because, by the way, just a couple of months ago, the Democrats
got all sort of dressed up, if you would, and says: We're going to
have due process protection for the President and good fairness
throughout this.
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This is the only committee in which the President would even
have a possibility.

But no offense to you, the law professors. The President has
nothing to ask you. Youre not going to provide anything he can’t
read, and his attorneys have nothing to ask. Put witnesses in here
that can be fact witnesses who can be actually cross-examined.
That’s fairness, and every attorney on this panel knows that. This
is a sham,

But you know what I also see here is quotes like this: There
must never be a narrowly voted impeachment or an impeachment
supported by one of our major political parties or imposed by an-
other. Such an impeachment will produce decisiveness, bitterness,
and politics for years to come and will call into question the very
legitimacy of our political institutions.

The American people are watching. They will not forget. You
have the votes. You may have the muscle, but you do not have le-
gitimacy of a national consensus or of a constitutional imperative.
The partisan coup d’etat will go down in infamy in the history of
the Nation.

How about this one? I think the key point is that the Repub-
licans are still running a railroad job with no attempt at fair proce-
dure. And today, when the Democrats offered amendments, offered
motions in committee to say we should first discuss and adopt
standards so that we know what we're dealing with, standards for
impeachment that was voted down or ruled out of order; when we
say the important thing is to start looking at the question before
we simply have a vote with no inquiry first, that was voted down
and ruled out of order. So, frankly, the whole question of what ma-
terials should be released and what is secondary, but that's all we
discussed. The essential question—and here it is—which is to set
up a fair process as to whether the country put this country
through an impeachment proceeding. That was ruled out of order.
The Republicans refused to let us discuss it.

Those were all Chairman Nadler before he was chairman. I guess
20 years makes a difference.

It’'s an interesting time. We're having a factless impeachment.
You just heard a one-sided presentation of facts about this Presi-
dent. Today, we will present the other side, which gets so conven-
iently left out. Remember fairness does dictate that, but maybe not
here because we're not scheduling anything else.

I have a Democratic majority who has poll tested what they
think they ought to call what the President they think he did.
Wow. That’s not following the facts. We have just a deep-seated ha-
tred of a man who came to the White House and did what he said
he was going do. The most amazing question I got in first 3 months
of this gentleman’s Presidency from reporters was this: Can you be-
lieve he’s putting forward those ideas?

. I sa(iid: Yes, he ran on them. He told the truth, and he did what

e said.

The problem here today is this will also be one of the first im-
peachments—the chairman mentioned there was two of them, one
that before he resigned before and then the one in Clinton—in
which the facts even by Democrats and Republicans were not really
disputed, In this one, theyre not only disputed; they're
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counterdictive of each other. There are no set facts here. In fact,
they're not anything that presents an impeachment here, except a
President carrying out his job in the way the Constitution saw that
he sees fit to do it. This is where we're at today.

So the interesting thing that I come to with most everybody here
is this may be a new time, a new place, and we may be all
scrubbed up and looking pretty for impeachment, but this 1s not an
impeachment. This is just a simple railroad job, and today’s is a
waste of time because this is where we're at.

So 1 close today with this. It didn’t start with Mueller. It didn’t
start with a phone call. You know where this started? It started
with tears in Brooklyn in November 2016, when an election was
lost. So we are here, no plan, no fact witnesses, simply being a rub-
ber stamp for what we have; but, hey, we got law professors here.
What a start of a party.

Mr. Chairman, before I yield back, I have a motion. Under clause
2, rule XI.

Chairman NADLER. The gentleman is recognized for the purpose
of an opening statement, not for the purpose of making a motion.

Mr. Coruins. I yield back and now ask for the recognition under
clause 2, rule X1

Chairman NADLER. The gentleman is recognized.

Mr. CoLLiNs, Mr. Chairman, pursuant to clause 2 of rule XI, 1
move to require the attendance and testimony of Chairman Schiff
before this committee and transmit this letter accordingly.

Chairman NADLER. For what purposes does the gentlelady seek
recognition?

Ms. LorcrEN. I move to table the motion.

b?hairman NapLER. The motion to table is made and not debat-
able.

All in favor of the motion to table, say aye.

Opposed, no.

The motion to table is agreed to.

Mr. CoLLINS. Recorded vote.

Chairman NADLER. A recorded vote is requested. The clerk will
call the roll.

Mr. CoLrmws. Parliamentary inquiry, Mr. Chairman.

Chairman NADLER. The clerk will call the roll.

Mr. CorriNs. Parliamentary inquiry, Mr. Chairman.

Chairman NADLER. You're not recognized for parliamentary in-
quiry at this time. There’s a vote in process.

Mr. CoLLINS. Just a reminder, any “no” votes mean you don’t
want Chairman Schiff coming, correct?

Chairman NADLER. The clerk will call the roll.

Ms. STRASSER. Mr. Nadler?

Chairman NADLER. Aye.

Ms. STRASSER. Mr. Nadler votes aye.

Ms. Lofgren?

Ms. LOFGREN. Aye.

Ms. STRASSER. Ms. Lofgren votes aye.

Ms. Jackson Lee?

Ms. JACKSON LEE. Aye.

Ms. STRASSER. Ms. Jackson Lee votes aye.

Mr. Cohen?
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. COHEN. Aye.

. STRASSER. Mr, Cohen votes aye.

. Johnson of Georgia?

. JOHNSON of Georgia. Aye.

. STRASSER. Mr. Johnson of Georgia votes aye.
. Deutch?

. DEUTCH. Aye.

. STRASSER. Mr. Deutch votes aye.

. Bass?

[No response.]

Ms.

Mr
Mr

Ms.
Mr.
Mr.

Mr
Mr
Ms
Mr
Mr
Ms
Ms
Ms

. STRASSER. Mr. Richmond?

. RICHMOND. Yes.

. STRASSER. Mr. Richmond votes yes.
. Jeffries?

. JEFFRIES. Aye.

. STRASSER. Mr. Jeffries votes aye.
. Cicilline?

. CICILLINE. Aye.

. STRASSER. Mr. Cicilline votes aye.
. Swalwell?

. SWALWELL. Yes.

. STRASSER. Mr. Swalwell votes yes.
. Lieu?

. LIEU. Aye.

. STRASSER. Mr. Lieu votes aye.

. Raskin?

. RASKIN. Aye.

. STRASSER. Mr. Raskin votes aye.

. Jayapal?

. JAYAPAL. Aye.

STRASSER. Ms. Jayapal votes aye.
s. Demings?

s. DEMINGS. Aye.

STRASSER. Mrs, Demings votes aye.
Correa?

CORREA. Aye.

. STRASSER. Mr, Correa votes aye.

. Scanlon?

. SCANLON. Aye.

. STRASSER. Ms. Scanlon votes aye.
. Garcia?

. GARCIA. Aye.

. STRASSER. Ms. Garcia votes aye.

. Neguse?

. NEGUSE. Aye.

. STRASSER. Mr. Neguse votes aye.
s. McBath?

s. MCBATH. Aye.

. STRASSER. Mrs. McBath votes aye.
. Stanton?

. STANTON, Aye.

. STRASSER. Mr, Stanton votes aye.
. Dean?

. DEAN. Aye.
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. STRASSER. Ms. Dean votes aye.

. Mucarsel-Powell?

. MUCARSEL-POWELL. Aye.

. STRASSER. Ms. Mucarsel-Powell votes aye.
. Escobar?

. ESCcoBAR. Aye.

. STRASSER. Ms. Escobar votes aye.
. Collins?

. CoLLINS. No.

. STRASSER. Mr. Collins votes no.

. Sensenbrenner?

. SENSENBRENNER. No.

. STRASSER. Mr. Sensenbrenner votes no.
. Chabot?

. CHABOT. No.

. STRASSER. Mr. Chabot votes no.

. Gohmert?

. GOHMERT. No.

. STRASSER. Mr. Gohmert votes no.
. Jordan?

. JORDAN. No.

. STRASSER. Mr. Jordan votes no.

. Buck?

. BUuck. No.

. STRASSER. Mr. Buck votes no.

. Ratcliffe?

. RaTcLIFFE, No.

. STRASSER. Mr. Ratcliffe votes no.

Mrs. Roby?
Mrs. RoBY. No.

Ms.
Mr.
Mr.
Ms.
. Johnson of Louisiana?

. JOHNSON of Louisiana. No.

. STRASSER. Mr. Johnson of Louisiana votes no.
. Biggs?

. Bigas. No.

. STRASSER. Mr. Biggs votes no.

. McClintock?

. McCriNTocK. No.

. STRASSER. Mr. McClintock votes no.

. Lesko?

. LEsko. No.

. STRASSER. Ms. Lesko votes no.

. Reschenthaler?

. RESCHENTHALER. No.

. STRASSER. Mr. Reschenthaler votes no.

. Cline?

. CLINE. No.

. STRASSER. Mr. Cline votes no.

. Armstrong?

. ARMSTRONG. No.

STRASSER. Ms. Roby votes no.
Gaetz?

GArTZ. No.

STRASSER. Mr. Gaetz votes no.
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Ms. STRASSER. Mr. Armstrong votes no.

Mr. Steube?

Mr. STEUBE. No.

Ms. STRASSER. Mr. Steube votes no.

Chairman NADLER. Everybody’s voted—has everyone voted who
wishes to vote? Ms. Bass?

Ms. Bass. Aye.

Ms. STRASSER. Ms, Bass votes aye.

Chairman NADLER. The clerk will report.

Ms. STRASSER. Mr. Chairman, there are 24 ayes and 17 noes.

Chairman NADLER. The motion to table is agreed to.

Mr. Bigas. Mr. Chairman, I have a parliamentary inquiry.

Chairman NADLER. The gentleman will state his parliamentary
inquiry.

Mr. Bigas, Thank you, Mr. Chairman.

Clause (¢)(2) of the Judiciary Committee’s impeachment inquiry
procedures states that members of the committee can raise objec-
tions relating to the admissibility of testimony and evidence, but it
doesn’t say what rules apply to admissibility. So I'm hoping you
can explain to us what the objections may be made under this
clause and if you intend to use the Federal Rules of Evidence.

Chairman NADLER. The gentleman will suspend. That is not a
proper parliamentary inquiry.

Mr. CoLrins. It is a proper parliamentary inquiry.

Chairman NADLER, It is not.

Mr. Bicas. I stated the rule.

Mr. CorLLINs. He stated the rule, Mr. Chairman. You can ignore
it and not answer it, but you can’t just say it's not a proper par-
Lamentary inquiry.

Mr. Bicas. I'm not asking for the application of the rule, but for
an explanation, Mr. Chairman. I dor’t know how that’s not par-
liamentary.

Chairman NADLER. We will apply the rules, period.
hMr. Bicags. You won’t help us understand that? There’s no clarity
there.

Mr. CoLrNs. Which rule are you citing? How are citing that?

Mr. Braas. Clause (e)(2) of the Judiciary Committee’s impeach-
ment inquiry procedures. How is that unclear?

Chairman NADLER. It’s the rules of the House, and they will be
applied, period. That’s the—

Mr. Bicas. I'm asking, how will they be applied here, sir?

Chairman NADLER. They will be applied according to the rules.

Mr. CoLLINS. But not answering your question.

Mr. Bicas. A circular response. Thank you.

Mr. Chairman, can you please also iterate the schedule going for-
ward? In other words, are they applying to additional hearings, and
if so, when

Chairman NADLER. The gentleman will suspend. That is not a
proper parliamentary inquiry.

Without objection, all other opening statements will be included
in the record. I will now introduce today’s witnesses.

Mr. RESCHENTHALER. Mr. Chairman—-

Chairman NADLER. Noah Feldman——

Mr. RESCHENTHALER. Mr. Chairman, I seek recognition.
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Chairman NADLER. The gentleman is—I am not going to recog-
nize you now. I am introducing the witnesses.

Noah Feldman is the Felix Frankfurter Professor of Law at Har-
vard Law School. Professor Feldman has authored seven books, in-
cluding a biography of James Madison and the Constitutional Law
Casebook, as well as many essays and articles on constitutional
subjects.

Professor Feldman received his undergraduate degree from Har-
vard College, a Doctor of Philosophy from Oxford University, where
he was also a Rhodes Scholar, and a J.D. from Yale Law School.
He also served as a law clerk to Justice David Souter of the United
States Supreme Court.

Pamela Karlan serves as the Kenneth and Harle Montgomery
Professor of Public Interest Law and the co-director of the Supreme
Court Litigation Clinic at Stanford Law School. She’s the coauthor
of several leading casebooks, including a monograph entitled
“Keeping Faith With the Constitution” and dozens of scholarly arti-
cles. She served as a law clerk to Justice Harry Blackmun of the
United States Supreme Court and as a Deputy Assistant Attorney
General in the Civil Rights Division of the United States Depart-
ment. of Justice, where she was responsible, among other things,
for reviewing the work of the Department’s voting section. Pro-
fessor Karlan earned three degrees from Yale University, a B.A. in
history, an M.A. in history, and a J.D. from Yale Law School.

Michael Gerhardt is the Burton Craige Distinguished Professor
of Jurisprudence at the University of North Carolina School of Law
and director of UNC’s Center for Law and Government. Professor
Gerhardt is the author of many books, including “The Federal Im-
peachment Process: A Constitutional and Historical Analysis,” as
well as more than 50 law review publications on a diverse range
of topics in constitutional law, Federal jurisdiction, and the legisla-
tive process. He received his J.D. from the University of Chicago
Law School, his M.S. from the London School of Economics, and his
B.A. from Yale University.

Jonathan Turley is the J.B. and Maurice C. Shapiro Chair of
Public Interest Law at George Washington University Law School
where he teaches torts, criminal procedure, and constitutional law,
After a stint at Tulane Law School, Professor Turley joined the GW
law faculty in 1990 and, in 1998, became the youngest chaired pro-
fessor in the school’s history. He has written over three dozen aca-
demic articles for a variety of leading law schools—of leading law
journals—I'm sorry—and his articles on legal and policy issues ap-
pear frequently in national publications. A Chicago native, Pro-
fessor Turley earned degrees from the University of Chicago and
Northwestern University School of Law.

I will now—we welcome all our distinguished witnesses. We
thank them for participating in today’s hearing. Now, if you would
please rise, I will begin by swearing you in.

Do you swear or affirm under penalty of perjury that the testi-
mony youre about to give is true and correct to the best of your
knowledge, information, and belief so help you God?

Let the record show the witnesses answered in the affirmative.
Thank you and please be seated.
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Please note that each of your written statements will be entered
into the record in its entirety. Accordingly, I ask that you summa-
rize your testimony in 10 minutes. To help you stay within that
time, there is a timing light on your table. When the light switches
from green to yellow, you have 1 minute to conclude your testi-
mony. When the light turns red, it signals your 10 minutes have
expired.

Professor Feldman, you may begin.

Mr. FELDMAN. Mr. Chairman, Mr. Chairman and members of the
committee——

Chairman NADLER. I don’t think you're on the mic.

Mr. ARMSTRONG. Mr. Chairman, before we begin

Mr. FELDMAN. Mr. Chairman and members of the committee——

Mr. ARMSTRONG, Mr. Chairman, I have a motion.

Chairman NADLER. The gentleman is not in order to offer a mo-
tion at this time.

Mr. ARMSTRONG. Mr. Chairman, I seek recognition for a privilege
motion.

Mr. FELDMAN. Mr. Chairman and members of the committee,
thank you very much for the opportunity to appear. My name is
Noah Feldman. I serve

Chairman NADLER. The witness will proceed.

Mr. FELDMAN. I serve as the Felix Frankfurter Professor of Law
at the Harvard Law School.

Mr, ARMSTRONG. I seek recognition for a motion,

Chairman NADLER. The gentleman will suspend. The time is the
witness’.

Mr. CorLiNs. The privilege motion needs to be recognized. You
can call it not a privilege, but you need to be recognized.

Chairman NADLER. In between the witnesses, it may be recog-
nized, not once I recognize the witnesses.

Mr. CoLLINS. So whenever you want to?

Chairman NADLER. The witness will proceed.

We'll entertain the motion after the first witness.

Mr. CoLLINS. He started before he recognized.

TESTIMONY OF NOAH FELDMAN, FELIX FRANKFURTER PRO-
FESSOR OF LAW AND DIRECTOR, JULIS-RABINOWITZ PRO-
GRAM ON JEWISH AND ISRAELI LAW, HARVARD LAW
SCHOOL; PAMELA S. KARLAN, KENNETH AND HARLE MONT-
GOMERY PROFESSOR OF PUBLIC INTEREST LAW AND CO-DI-
RECTOR, SUPREME COURT LITIGATION CLINIC, STANFORD
LAW SCHOOL; MICHAEL GERHARDT, BURTON CRAIGE DIS-
TINGUISHED PROFESSOR OF JURISPRUDENCE, THE UNI-
VERSITY OF NORTH CAROLINA SCHOOL OF LAW; JONATHAN
TURLEY, J.B. AND MAURICE C. SHAPIRO PROFESSOR OF
PUBLIC INTEREST LAW, THE GEORGE WASHINGTON UNI-
VERSITY LAW SCHOOL.

TESTIMONY OF NOAH FELDMAN

Mr. FELDMAN. My job is to study and to teach the Constitution
from its origins until the present.

P'm here today to describe three things: why the Framers of our
Constitution included a provision for the impeachment of the Presi-
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dent; what that provision providing for impeachment for high
crimes and misdemeanors means; and, last, how it applies to the
question before you and before the American people, whether Presi-
dent Trump has committed impeachable offenses under the Con-
stitution.

Let me begin by stating my conclusions. The Framers provided
for the impeachment of the President because they feared that the
President might abuse the power of his office for personal benefit,
to corrupt the electoral process and ensure his reelection, or to sub-
vert the national security of the United States.

High crimes and misdemeanors are abuses of power and of public
trust connected to the office of the Presidency. On the basis of the
testimony and the evidence before the House, President Trump has
committed impeachable high crimes and misdemeanors by cor-
ruptly abusing the office of the Presidency. Specifically, President
Trump has abused his office by corruptly soliciting President
Volodymyr Zelensky of Ukraine to announce investigations of his
political rivals in order to gain personal advantage including in the
2020 Presidential election.

Let me begin now with the question of why the Framers provided
for impeachment in the first place. The Framers borrowed the con-
cept of impeachment from KEngland but with one enormous dif-
ference. The House of Commons and the House of Lords could use
impeachment in order to limit the Ministers of the King, but they
could not impeach the King, and in that sense, the King was above
the law. In stark contrast, the Framers from the very outset of the
Constitutional Convention in 1787 made it crystal clear that the
President would be subject to impeachment in order to demonstrate
that the President was subordinate to the law.

If you will, T would like you to think now about a specific date
in the Constitutional Convention, July 20, 1787. It was the middle
of a long, hot summer, And on that day, two members of the Con-
stitutional Convention actually moved to take out the impeachment
provision from the draft Constitution. And they had a reason for
that, and the reason was they said: Well, the President will have
to stand for reelection, and if the President has to stand for reelec-
tion, that is enough. We don’t need a separate provision for im-
peachment.

When that proposal was made, significant disagreement ensued.
The Governor of North Carolina, a man called William Davie, im-
mediately said: If the President cannot be impeached, quote, he
will spare no efforts or means whatever to get himself reelected.

Following Davie, George Mason of Virginia, a fierce Republican
critic of executive power, said: No point is more important than
that impeachment be included in the Constitution. Shall any man
be above justice, he asked, thus expressing the core concern that
11:he President must be subordinate to the law and not above the
aw.

James Madison, the principal draftsman of the U.S. Constitution,
then spoke up. He said it was, quote, indispensable that some pro-
vision be made for impeachment. Why? Because, he explained,
standing for reelection was, quote, not a sufficient security, close
quote, against Presidential misconduct or corruption. A President,
he said, might betray his trust to foreign powers. A President who
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in a corrupt fashion abused the office of the Presidency, said James
Madison, quote, might be fatal to the Republic, close quote.

And then a remarkable thing happened in the Convention.
Gouverneur Morris of Pennsylvania, one of the two people who had
introduced the motion to eliminate impeachment from the Con-
stitution, got up and actually said the words “I was wrong.” He told
the other Framers present that he had changed his mind on the
basis of the debate on July 20th and that it was now his opinion
that, in order to avoid corruption of the electoral process, a Presi-
dent would have to be subject to impeachment, regardless of the
availability of a further election.

The upshot of this debate is that the Framers kept impeachment
in the Constitution specifically in order to protect against the abuse
of office with the capacity to corrupt the electoral process or lead
to personal gain.

Now, turning to the language of the Constitution, the Framers
used the words “high crimes and misdemeanors” to describe those
forms of action that they considered impeachable. These were not
vague or abstract terms to the Framers. High crimes and mis-
demeanors was very—the words “high crimes and misdemeanors”
represented very specific language that was well understood by the
entire generation of the Framers. Indeed, they were borrowed from
an impeachment trial in England that was taking place as the
Framers were speaking, which was referred to, in fact, by George
Mason. The words “high crimes and misdemeanors” referred to
abuse of the office of the Presidency for personal advantage or to
corrupt the electoral process or to subvert the national security of
the United States.

There’s no mystery about the words “high crimes and mis-
demeanors.” The word “high” modifies both crimes and mis-
demeanors. So they're both high. And “high” means connected to
the office of the Presidency, connected to office.

The classic form that was familiar to the Framers was the abuse
of office for personal gain or advantage. And when the Framers
specifically named bribery as a high crime and misdemeanor, they
were naming one particular version of this abuse of office, the
abuse of office for personal or individual gain. The other forms of
abuse of office, abuse of office to affect elections and abuse of office
to compromise national security, were further forms that were fa-
miliar to the Framers.

Now how does this language of high crimes and misdemeanors
apply to President Trump’s a%eged conduct? Let me be clear. The
Constitution gives the House of Representatives, that is, the mem-
bers of this committee and the other members of the House, quote,
sole power of impeachment. It's not my responsibility or my job to
determine the credibility of the witnesses who appeared before the
House thus far. That is your constitutional responsibility. My com-
ments will, therefore, follow my role which is to describe and apply
the meaning of impeachable offenses to the facts described by the
testimony and evidence before the House.

President Trump’s conduct as described in the testimony and evi-
dence clearly constitutes impeachable high crimes and mis-
demeanors under the Constitution. In particular, the memorandum
and other testimony relating to the July 25, 2019, phone call be-
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tween the two Presidents, President Trump and President
Zelensky, more than sufficiently indicates that President Trump
abused his office by soliciting the President of Ukraine to inves-
tigate his political rivals in order to gain personal political advan-
tage, including in relation to the 2020 election.

Again, the words “abuse of office” are not mystical or magical.
They are very clear. The abuse of office occurs when the President
uses a feature of his power, the awesome power of his office, not
to serve the interests of the American public but to serve his per-
sonal, individual partisan electoral interests. That is what the evi-
dence before the House indicates.

Finally, let me be clear that on its own soliciting the leader of
a foreign government in order to announce investigations of polit-
ical rivals and perform those investigations would constitute a high
crime and misdemeanor. But the House also has evidence before it
that the President committed two further acts that also qualify as
high crimes and misdemeanors. In particular, the House heard evi-
dence that the President placed a hold on critical U.S. aid to
Ukraine and conditioned its release on announcement of the inves-
tigations of the Bidens and of the discredited CrowdStrike con-
spiracy theory. Furthermore, the House also heard evidence that
the President conditioned a White House visit desperately sought
by the Ukrainian President on announcement of the investigations.

Both of these acts constitute impeachable high crimes and mis-
demeanors under the Constitution. They each encapsulate the
Framers’ worry that the President of the United States would take
any means whatever to ensure his reelection, and that is the rea-
son that the Framers provided for impeachment in a case like this
one.

[The statement of Mr. Feldman follows:]
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Noah Feldman
Prepared Statement

December 4, 2019

Mr. Chairman and Members of the Committee:
My name is Noah Feldman.

I serve as the Felix Frankfurter Professor of Law at the Harvard Law School. In that capacity, my jobisto
study and teach the Constitution, from ifs origins to the present. I've written seven books, including a
book on religious liberty under the Constitution; a book on the great Supreme Court justices of the mid-
20th century; and a full-length biography of James Madison, often called the father of the Constitution,
'm also co-author of a casebook, Feldman and Sullivan’s Constitutional Law, now in its 20th edition, as
well as many essays and articles on constitutional subjects.

T'm here today to describe:

»  why the framers of our Constitution included a provision for impeaching the president;

s what that provision means; and

» how it applies to the question before you and the American people: whether President
Donald J. Trump has committed impeachable offenses under the Constitution.

I will begin by stating my conclusions:

*  The framers provided for impeachment of the president because they feared that a
president might abuse the power of his office to gain personal advantage; to corrupt the
clectoral process and keep himself in office; or to subvert our national security.

¢ High crimes and misdemeanors are abuses of power and public trust connected to the
office of the presidency.

¢ On the basis of the testimony and evidence before the House, President Trump has
committed impeachable high crimes and misdemeanors by corruptly abusing the office of
the presidency. Specifically, President Trump abused his office by corruptly soliciting
President Volodymyr Zelensky to announce investigations of his political rivals in order
0 gain personal advantage, including in the 2020 presidential election.

L ‘Why the Framers Provided for Impeachment

When the Constitational Convention opened in late May 1787, Edmund Randolph, governor of Virginia,
introducing what came to be called the Virginia Plan, a blueprint for the new government that had been
designed and written in advance by James Madison. The Virginia Plan mentioned “impeachments of ...
national offices.™

! 1 Records of the Federal Convention of 1787, 21-22 (Madison) (May 29, 1787) (Max Farrand ed., 1966) [hereafter
Farrand].
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On June 2, when the convention was talking about the executive, Hugh Wilhamson of North Carolina
proposed that the executive should be “removable on impeachment and conviction of mal-practice or
neglect of duty.” The convention agreed and put the words in their working draft.

The framers were borrowing the basic idea of impeachment from the constitutional tradition of England.
There, for hundreds of years, Parliament had used impeachment to oversee government officials, remove
them from office for abuse of power and corruption, and even punish them.

The biggest difference between the English tradition of impeachment and the American constitutional
plan was that the king of England could not be impeached. In that sense, the king was above the law,
which only applied to him if he consented to follow it. In stark contrast, the president of the United States
would be subject to the law like any other citizen.

The idea of impeachment was therefore absolutely central to the republican form of government ordamed
by the Constitution. Without impeachment, the president would have been an elected monarch. With
impeachment, the president was bound to the rule of law. Congress could oversee the president’s conduct,
hold him accountable, and remove him from office if he abused his power.

On July 20, 1787, the topic of impeachment came up again at the constitutional convention when Charles
Pinckney of South Carolina and Gouverneur Morris, representing Pennsylvania, moved to take out the
provision.?

After Pinckney said that the president shouldn™t be impeachable, William Richardson Davie of North
Carolina immediately disagreed. If the president could not be impeached, Davie said, “he will spare no
efforts or means whatever to get himself re-clected.” Impeachment was therefore “an cssential security
for the good behaviour of the Executive.” Davie was pointing out that impeachment was necessary to
address the situation where a president tried to corrupt elections *

Gouverncur Morris then snggested that the need to run for re-clection would be a sufficient check on a
president who abused his power. He was met with stiff opposition from George Mason of Virginia, the
man who had drafted Virginia’s Declaration of Rights and a fierce republican critic of overweening
government power. Mason told the delegates that “No point is of more importance than that the right of
impeachment should be continued.” He gave a deeply republican explanation: “Shall any man be above
Justice?” he asked. “Above all shall that man be above it, who can commit the most extensive injustice?™

Like Davie, George Mason was especially concerned about the danger that a sifting president posed to the
electoral process. He went on to say that presidential electors were in danger of “being corrupted by the
Candidates.” This danger, he said, “furnished a peculiar reason in favor of impeachments whilst in office.
Shall the man who has practised corruption & by that means procured his appointment in the first
instance, be suffered to escape punishment, by repeating his guilt?™®

After Benjamin Franklin also spoke in favor of impeachment, something remarkable happened:
Gouverneur Morris changed his mind. Mortis had been convinced by the argument that elections were
not, on their own, a sufficient check on the actions of a president who tried to pervert the course of the

%1 Farrand, 88 (Madison) (Jung 2, 1787).
3 I Farrand 64 (Madison) (July 20, 1787).
Id.

S1d. at 65.

51d.
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electoral process, Morris told the other delegates that he now believed that “corruption & some few other
offences to be such as ought to be impeachable.”

James Madison, the lead architeet of the Constitution, now spoke. He insisted that it was “indispensable
that some provision should be made for defending the Community against the incapacity, negligence or
perfidy of the chief Magistrate.” Standing for reelection “was not a sufficient security.” The president,
Madison said, “might lose his capacity after his appointment. He might pervert his administration info a
scheme of peculation or oppression. He might betray his trust to foreign powers.” And if the president lost
his capacity or acted corruptly, Madison concluded, that “might be fatal to the Republic.™

The upshot of this conversation in the constitutional convention was that the framers believed that
clections were not a sufficient check on the possibility of a president who abused his power by acting in a
corrupt way. They were especially worried that a president might use the power of his office to influence
the electoral process in his own favor, They concluded that the Constitution must provide for the
impeachment of the president to assure that no one would be above the faw.

Now that the framers had settled on the necessity of impeachment, what remained was for them to decide
exactly what language to use to define impeachable offenses. On September 4, a comumittee replaced the
words “malpractice or neglect of duty” with the words “treason or bribery.”

On September 8, George Mason objected forcefully that the proposed language was not broad coough.
The word treason had been narrowly defined by the Constitution, he pointed out, and so would “not reach
many great and dangerous offences.” He drew the other delegates attention to the famous impeachment
trial that was taking place at the time in England — that of Warren Hastings, the former governor general
of Bengal. Hastings was “not guilty of Treason,” Mason pointed out, but of other alleged misdeeds.
Mason added that “Aftempts to subvert the Constitution may not be Treason as above defined.” Mason
proposed to add the words “or maladministration” after “treason or bribery.”™

Madison replied to Mason that the word “maladministration” was “vague™ and amounted to “tenure
during pleasure of the Senate.” In response, Mason withdrew the word “maladministration” and
substituted “other high crimes & misdemesnors [sic] against the State.™ The words “against the state”
were then changed almost immediately to “against the United States,” Later, the convention’s committee
on style settied on the final language, which says that

The President, Vice President and all civil Officers of the United States, shall be removed from
Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and
Misdemeanors.!!

1L What the Constitution Means by High Crimes and Misdemeanors

7 1d. and see also id. at 68.

$Id. at 65-66.

1l Farrand, 350 (Madison) (September 8, 1787). The term “maladministration” likely came from the great English
legal writer William Blackstone, who described a “high misdemeanor” defined as “mal-administration of such high
officers, as are in public trust and employment.” Officers charged with this conduct, Blackstone bad written, are
“usually punished by the method of pariamentary impeachment.” IV Blackstone *121.

01Id. at 551,

' Constitution of the United States, Ast. I sec. 4.
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High Crimes and Misdemeanors

The words “high crimes and misdemeanors™ had a well-understood meaning from centuries of English
impeachment trials. They were in common use in impeachments, Indeed, those words had just been used
by the House of Commons in impeaching Warren Hastings — the impeachment to which Mason referred
minutes before he proposed the words “high crimes and misdemeanors,™?

The phrase “high crimes and misdemeanors” was an expression with a concrete meaning. The word
“high” in the phrase modified both words that followed: “high crimes™ and “high misdemeanors.” The
word “high” meant “connected to high political office.” As Alexander Hamilton explained in Federalist
No. 63, the phrase “high crimes and misdemeanors™ referred to

those offenses which proceed from the misconduct of public men, o, in other words, from the
abuse or violation of some public trust. They are of a nature which may with peculiar propriety be
denominated POLITICAL, as they relate chiefly to injuries done immediately 1o the society
itself ¥

Thus, the cssential definition of high crimes and misdemeanors is the abuse of office. The framers
considered the office of the presidency to be a public trust. Abuse of the office of the presidency is the
very essence of a high crime and misdemeanor.

To be clear, when the framers chose these words “high crimes and misdemeanors,” there was no longer
any meaningful difference between “high crimes” and “high misdemeanors.” The words were used
interchangeably in the Hastings impeachment. The distinction in criminal law between felonies and
misdemeanors is not implicated in the framers’ phrase.

Abuse of Trust for Personal Advantage

The classic form of the high crime and misdemeanor of abuse of office is using the office of the
presidency for personal advantage or gain, not for the public interest.

When the framers specifically named bribery as a high crime and misdemeanor, they were naming one
particular version of this abuse of office that was familiar to them.

Two of the most prominent English impeachment trials known to the framers both involved bribery. One
was the impeachment trial of Warren Hastings, to which George Mason referred by name at the
convention. Hastings was impeached for, among other things, “corruption, peculation, and extortion.”™*
The major altegation associated with this impeachment article was that he had solicited and received
bribes or gifts from people in Bengal while serving as governor general.

The other was the 1723 impeachment of Lord Macclesfield, the Lord Treasurer of England, for taking
bribes or pavments to sell offices. There, too, bribery was the central 1ssue. The articles of impeachment

12 As for the word treason, the framers wanted to differentiate themselves from English tradition, so they defined
that term specifically in the Constitution.

'3 Federalist No. 65 (Hamilton), The Federalist Papers, 396 (Clinton Rossiter ed., 1961).

4 House of Cotunons, Article of Impeachment, Article VI, House of Lords Sessional Papers, 1794-93, 34-36
(Torrington ed. 1974).
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charged Macclesfield with taking bribes to sell offices under color of office — that is, while he occupied
the official role of treasurer.””

Other Abuses of Office

Bevond the case of abuse of office for personal gain, the framers understood that abuse of office could
take a variety of other forms. Other forms of abuse of office include the use of the office of the presidency
o corrupt the electoral process or to compromise the national interest or national security,

It is important to note that the traditional meaning of high crimes and misdemeanors was »of restricted to
acts defined as ordinary crimes by statute. The language was deliberately meant to be flexible enough o
incorporate a range of abuses of power that endanger the democratic process, because the Framers
understood that they could not perfectly anticipate every possible abuse of power by the president.

HI.  How High Crimes and Misdemeanors Applies to President Trump’s Alleged Conduct

The Constitution specifies that House of Representatives shall have “the sole Power of Impeachment.” Tt
is therefore the constitutional responsibility of the members of the House to determine whether they
believe the sworn testimony that has been offered in the course of this impeachment inquiry and to decide
whether to impeach President Trump. My role is not to address the determination of credibility that is
properly vours. Rather, my job is to describe how the constitutional meaning of impeachable offenses
applies to the facts described by the testimony and evidence before the House,

President Trump’s conduct described in the testimony and evidence clearly constitutes an impeachable
high crime and misdemeanor under the Constitution. According to the testimony and to the publicly
released memorandum of the July 25, 2019, telephone call between the two presidents, President Trump
abused his office by soliciting the president of Ukraine to investigate his political rivals in order to gain
personal political advantage, including in the 2020 presidential election.

This act on its own qualifies as an impeachable high crime and misdemeanor.

The solicitation constituted an abuse of the office of the presidency because Pres. Trump was using his
office to seek a personal political and electoral advantage over his political rival, former vice pregident
Joe Biden, and over the Democratic Party. The solicitation was made in the course of the president’s
official duties. According to the testimony presented to the House, the solicitation sought to gain an
advantage that was personal to the president. This constitutes a corrupt abuse of the power of the
presidency. It embodies the framers’ central worry that a sitting president would “spare no efforts or
means whatever to get himself re-elected.”

1% The Tryal of Thomas Farl of Macclesfield, In the House of Peers, For High Crimes and Misdemeanors; Upon an
Impeachment by the Knights Citizens and Burgesses in Parliament Assembied, In the Name of Themselves and of
All the Commons of Great-Britain. Begun the 6th Day of May 1725, And from Thence Continued by Several
Adjournments Until the 27th Day of the Same Month. Published by Order of the House of Peers. London: Printed by
Sam. Buckiey in Amen-Corner, 1725.
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Soliciting a foreign government to investigate an electoral rival for personal gain on its own constitutes an
impeachable high crime and misdemeanor under the Constitution.

The House heard further testimony that President Trump further abused his office by seeking to create
incentives for Ukraine to investigate Vice President Biden. Specifically, the House heard testimony that
President Trump

* Placed a hold on essential U.S. aid to Ukraine, and conditioned its release on
announcement of the Biden and Crowdstrike investigations; and

« Conditioned a White House visit sought by President Zelensky on announcement
of the investigations.

Both of these acts constitute high crimes and misdemeanors impeachable under the Constitution, By
freezing aid to Ukraine and by dangling the promise of a White House visit, the president was corruptly
using the powers of the presidency for personal political gain. Here, too, the president’s conduct described
by the testimony embodies the framers’ concem that a sitting president would corruptly abuse the 