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LETTER OF TRANSMITTAL

THE WHITE HOUSE, November 16, 2004.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith the Treaty Between the United
States of America and the Federal Republic of Germany on Mutual
Legal Assistance in Criminal Matters, signed at Washington on Oc-
tober 14, 2003, and a related exchange of notes. I transmit also, for
the information of the Senate, the report of the Department of
State with respect to the Treaty.

The Treaty is one of a series of modern mutual legal assistance
treaties being negotiated by the United States in order to counter
criminal activities more effectively. The Treaty should be an effec-
tive tool to assist in the prosecution of a wide variety of crimes.
The Treaty is self-executing.

The Treaty provides for a broad range of cooperation in criminal
matters. Mutual assistance available under the Treaty includes:
taking the testimony or statements of persons; providing docu-
ments, records, and articles of evidence; locating or identifying per-
sons; serving documents; transferring persons in custody for testi-
mony or other purposes; executing requests for searches and sei-
zures; undertaking telecommunications surveillance, undercover in-
vestigations, and controlled deliveries; assisting in proceedings re-
lated to immobilization and forfeiture of assets, restitution to the
victims of crime and collection of fines; and any other form of as-
sistance not prohibited by the laws of the State from whom the as-
sistance is requested.

I recommend that the Senate give early and favorable consider-
ation to the Treaty, and give its advice and consent to ratification.

GEORGE W. BUSH.
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LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
June 14, 2004.

The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you the Treaty Be-
tween the United States of America and the Federal Republic of
Germany on Mutual Legal Assistance in Criminal Matters (“the
Treaty”), signed at Washington on October 14, 2003, and a related
exchange of notes. I recommend that the Treaty and exchange of
notes be transmitted to the Senate for its advice and consent to
ratification.

The Treaty covers mutual legal assistance in criminal matters.
In recent years, similar bilateral treaties have entered into force
between the United States and a number of other countries. This
Treaty contains many provisions similar to those other treaties and
all by the essential provisions sought by the United States. It is ac-
companied by an exchange of notes which relates to Articles 9, 10,
and 11 of the Treaty and which forms an integral part of the Trea-
ty. The Treaty will enhance our ability to investigate and prosecute
a variety of offenses. The Treaty is designed to be self-executing
and will not require implementing legislation.

Article 1 sets out the scope of assistance available under the
Treaty. The Parties shall afford assistance in criminal investiga-
tions and proceedings, which, in the case of Germany, include those
relating to regulatory offenses under antitrust law. Assistance also
shall be granted for investigations and proceedings relating to reg-
ulatory offenses as a whole, to the extent they may lead to court
proceedings or may be referred for criminal prosecution in the Re-
questing State and would constitute criminal offenses in the Re-
quested State. This will enable assistance for investigations by, for
example, the Securities and Exchange Commission or the Federal
Trade Commission.

Article 1(2) contains a non-exhaustive list of the major types of
assistance to be provided under the Treaty, including taking the
testimony or statements of persons; providing items; locating or
identifying persons; serving documents; transferring persons in
custody for testimony or other purposes; executing requests for
searches and seizures; undertaking special investigative tech-
niques, such as telecommunications surveillance, undercover inves-
tigations, and controlled deliveries; assisting in proceedings related
to immobilization and forfeiture of assets; assisting in proceedings
related to restitution to the victims of crime and collection of fines;
and any other form of assistance not prohibited by the laws of the
Requested State. This is the first U.S. bilateral MLAT to include
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special investigative techniques among permissible types of assist-
ance.

Paragraph 3 establishes that requests may be initiated or exe-
cuted by any competent authority designated in the Appendix to
the Treaty. For both countries, state as well as federal officials are
listed as competent authorities.

Article 1(4) provides that assistance does not depend upon
whether the conduct that is the subject of the criminal investiga-
tion or proceeding in the Requesting State also would constitute a
criminal or regulatory offense under the laws of the Requested
State, except in limited circumstances addressed separately in the
Treaty (e.g., search and seizure under Article 11) .

Paragraph 5 states that a request under the Treaty is necessary
in investigations or proceedings involving compulsory process in
the other State. Where denial of a request or delay in responding
to it may jeopardize the success of the investigation or proceeding
in the Requesting State, the Parties are obliged to consult in an ef-
fort to achieve a satisfactory result, but if, after 40 days from the
commencement of such consultations, no such result is reached,
then the Parties’ obligations under the Treaty are deemed fulfilled,
and other, non-treaty-based measures may be pursued.

Article 1(6) states explicitly that the Treaty does not create a
right on the part of any private person to obtain, suppress or ex-
clude any evidence, or to impede the execution of a request. Para-
graph 7 extends Treaty coverage to criminal investigations and pro-
ceedings related to foreign exchange matters only to the extent
subsequently agreed between the Parties.

Article 2 provides for the designation of Central Authorities and
identifies who will fulfill this responsibility. For the United States,
the Central Authority is the Attorney General or a person des-
ignated by the Attorney General. For the Federal Republic of Ger-
many, the Central Authority is the Federal Ministry of Justice. The
article provides that the Central Authorities are to communicate
directly with one another for the purposes of the Treaty. However,
in cases of urgency, the German Federal Cartel Office or a German
state Ministry of Justice may communicate directly with the U.S.
Department of Justice.

Article 3 sets forth the circumstances under which a Requested
State’s Central Authority may deny assistance under the Treaty. A
request may be denied if its execution would prejudice the security
or other essential public interests of the Requested State. During
the course of negotiations, Germany indicated that it would review
on a case-by-case basis whether to deny assistance to a capital
prosecution in the United States. Several other countries with
which the United States has concluded MLATS in recent years, in-
cluding Australia, Austria and Luxembourg, have taken a similar
position.

Article 4 obligates the Requested State to effect service of any
document transmitted to it for this purpose by the Requesting
State, provided that it is received at least one month before the
scheduled court appearance of the person to be served. Proof of
service is to be provided by means of a receipt or an official dec-
laration. A person who is not a national of the Requesting State,
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and who does not answer a summons served upon him or her, is
not subject to penalty or other coercive measures.

Article 5 provides a mechanism for a Requesting State to extend
an invitation to a witness or expert located in the Requested State
to appear at a proceeding outside the latter’s territory. The Re-
questing State mut indicate the extent to which the person’s ex-
penses will be paid.

Article 6 addresses safe conduct. A witness or expert appearing
in the Requesting State pursuant to a Treaty request may not be
subjected to suit or detained with respect to acts that preceded de-
parture from the Requested State. A person who appears to answer
for acts forming the subject of a criminal proceeding is similarly
not subject to suit or detention except to the extent specified in the
summons. In both cases, safe conduct ceases 15 days after the ap-
pearance, if the person has not left the Requesting State or returns
to it.

Article 7 provides for the temporary transfer of a person in cus-
tody in the Requested State to the Requesting State for purposes
of assistance under the Treaty (for example, a witness incarcerated
in the Requested State may be transferred to the Requesting State
to have his testimony taken in the presence of the defendant), un-
less the person in question does not consent or there are overriding
grounds for non-transfer. Article 7(4) further establishes both the
express authority and the obligation of the receiving State to keep
the person transferred in custody unless otherwise authorized by
the sending State. The person transferred must be returned to the
custody of the sending State as soon as circumstances permit or as
otherwise agreed by the Central Authorities, and the sending State
is not required to initiate extradition proceedings for the return of
the person transferred. The person transferred also receives credit
for time served in the custody of the receiving State.

Article 8 provides that the Requested State may authorize the
transit through its territory of a person whose appearance in a
criminal investigation or proceeding has been sought by the Re-
questing State, and obliges the Requested State to keep the person
in custody during such transit.

Article 9 requires the Requested State to provide the Requesting
State with copies of publicly available records in the possession of
its government offices and agencies. The Requested State may also
provide copies of records in the possession of a government office
or agency, but not publicly available, to the same extent and under
the same conditions as it would provide them to its own law en-
forcement or judicial authorities. The Requested State has the dis-
cretion to deny requests for such non public documents, entirely or
in part.

Article 9 also provides that records provided shall be authenti-
cated either under the provisions of the 1961 Hague Convention
Abolishing the Requirement of Legalization for Foreign Public Doc-
uments or by an attestation of authenticity done by the official re-
sponsible for maintaining the records. Alternatively, the official
may certify the absence or nonexistence of such records. Such au-
thentications and certifications, if they follow the forms contained
in the exchange of notes to the Treaty, are admissible in evidence
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in the Requesting State as proof of the truth of the matters they
address.

Article 10 states that, insofar as the laws of the Requested State
allow, a person in the Requested State from whom testimony or
evidence 1s requested shall be compelled, if necessary, to appear
and testify or produce documents, records, information and other
items. The Requesting State may request that evidence be given
under oath, and the giving of false testimony is to be subject to
prosecution under the laws of the Requested State.

Article 10(3) further requires the Requested State to permit per-
sons specified in the request (such as the accused, counsel for the
accused, or other interested persons) to be present during execution
of the request and to allow them to propose questions to be asked
of the person giving the testimony or evidence. In the event that
a person whose testimony or evidence is being taken in the Re-
quested State asserts a claim of immunity, incapacity, or privilege
under the laws of the Requesting State, Article 10(5) provides for
the Requesting State to be consulted as to the validity of the claim.

Finally, in order to ensure admissibility in evidence in the Re-
questing State, Article 10(6) provides a mechanism for authen-
ticating, by means of an attestation, evidence that is produced pur-
suant to or that is the subject of testimony taken in the Requested
State. Such attestations are to be certified in accordance with pro-
cedures specified in the request, which, in the case of business
records, may include a certificate or protocol. Evidence so authenti-
cated is admissible in the Requesting State as proof of the truth
of the matter it addresses. As noted above in connection with Arti-
cle 9, the Governments have exchanged diplomatic notes setting
out agreed forms to be relied upon for this purpose.

Article 11 provides that the Requested State shall execute a re-
quest for search and seizure of any item, if the offense is punish-
able criminally (or by a regulatory fine under German law) under
the laws of both States, if information is supplied to the Requested
State justifying such action under its laws, and if the Requesting
State documents that compulsory production or seizure also could
be obtained under its laws. This Article further creates a mecha-
nism for certifying, through the use of procedures specified in the
request, the identity of the item and its chain of custody. A form
set out in the exchange of diplomatic notes may be utilized for this
purpose. Certifications following these procedures are admissible as
proof of the chain of custody in the Requesting State.

Article 12 identifies three types of special investigative tech-
niques which may be utilized by the Parties, within their possibili-
ties and under the conditions prescribed by domestic law. These
are: telecommunications surveillance, undercover investigations,
and controlled deliveries. This MLAT marks the first occasion
where such techniques have been specifically recognized by the
United States as types of mutual legal assistance. The provision
was included at the request of the Federal Republic of Germany.

Article 13(1) provides that, if the Central Authority of one Party
becomes aware that proceeds or instrumentalities of offenses that
may be forfeitable or otherwise subject to seizure are located in the
other Party, it may so inform the Central Authority of the other
Party. If the Party receiving such information has jurisdiction, it
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may present this information to its authorities for a determination
whether any action is appropriate. The Central Authority of the
Party receiving such information is required to inform the Central
Authority of the Party that provided the information of any action
taken.

Article 13(2) obligates the Parties to assist each other to the ex-
tent permitted by their respective laws in proceedings relating to
the forfeiture of the proceeds and instrumentalities of offenses, res-
titution to victims of crime, and collection of fines imposed as sen-
tences in criminal prosecutions. This may include action to tempo-
rarily immobilize proceeds or instrumentalities. Under Article
13(3), the Party having custody over proceeds or instrumentalities
of offenses is required to dispose of them in accordance with its
laws, including the possibility of transferring assets or proceeds to
the other Party.

Article 14 requires the Requested State, if so requested by the
Central Authority of the Requesting State, to use its best efforts to
keep confidential a request and its contents. The Central Authority
of the Requested State must inform the Requesting State’s Central
Authority if the request cannot be executed without breaching such
confidentiality. This provides the Requesting State an opportunity
to decide whether to pursue the request or to withdraw it in order
to maintain confidentiality.

This article also enables the Requested State’s Central Authority
to request that evidence or information it furnishes under the Trea-
ty be kept confidential or used only subject to specified conditions.
If evidence or information is made subject to conditions, the Re-
questing State shall use its best efforts to honor them.

Article 15 addresses conditions in detail. Where the Requested
State could refuse assistance but instead offers it subject to condi-
tions that are accepted by the Requesting State, the latter is bound
to comply with the conditions. This Article also requires the Re-
questing State not to use information or evidence obtained under
the Treaty for any purposes other than those for which it was
sought and granted, other than exceptions specified in paragraph
3, without the prior consent of the Requested State.

The circumstances under which evidence or information gen-
erally may be used without prior consent are: for other purposes
within the scope of assistance under the Treaty; for prevention of
a serious criminal offense; in non-criminal judicial or administra-
tive proceedings related to criminal matters; and to avert substan-
tial danger to public security. A Requested State may, however,
specifically exclude use for one of these purposes in a particular
case.

Article 15(4) permits a Requesting State to disclose to a defend-
ant in a criminal proceeding evidence that may be exculpatory or
that relates to the truth and veracity of a prosecution witness. The
Requesting State is obliged to notify the Requested State in ad-
vance of any such proposed disclosure. In addition, Article 15(5)
permits the use of information for any purpose once it has been
made public in the normal course of a criminal proceeding in the
Requesting State.

Article 16 provides a special rule for ensuring confidentiality in
the Requesting State of information or evidence received in connec-
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tion with an antitrust investigation or proceeding. Such informa-
tion is to receive the same degree of protection as evidence ob-
tained in the Requesting State itself, may be disclosed only to per-
sons or authorities competent for prosecuting antitrust offenses,
and may be used only in public court proceedings or judicial deci-
sions, absent consent to broader use.

Article 17 prescribes the form and content of written requests
under the Treaty, specifying in detail the information required in
each request. A request for assistance must be in writing, except
that a request may be accepted in another form in urgent situa-
tions. Requests not in writing require written confirmation within
ten days unless the Central Authority of the Requested State
agrees otherwise.

Article 18 stipulates that requests may be made in the language
of either Party, but, if made in the language of the Requesting
State, shall be accompanied by a translation into the language of
the Requested State. Translations of documents in the other Par-
ty’s language also are required, unless otherwise agreed.

Article 19 concerns execution of requests. A Requested State
shall execute a request in accordance with its own criminal law
and criminal procedure law except to the extent the Treaty pro-
vides otherwise. This obligation is to be construed with a view to
fulfilling the overall objective of the Treaty of promoting coopera-
tion, as recently illustrated in the case of In re Commissioner’s
Subpoenas, 325 F. 3d 1287 (11th Cir. 2003). In addition, a Re-
quested State must honor requests for use of specific procedures
unless prohibited under its criminal procedure law. The Requested
State’s Central Authority shall ensure that the request either is ex-
ecuted or transmitted to the authority having jurisdiction to do so.
The competent authorities of the Requested State must do every-
thing in their power to execute a request, and its courts shall have
authority to issue needed orders, including search warrants.

Requests are to be executed as soon as possible. However, Article
19(5) permits the Requested State to seek additional information
necessary to execute the request. In addition, if the Requested
State determines that execution of a request would interfere with
an ongoing criminal investigation or proceeding in that State, it
may postpone execution or make execution subject to conditions de-
termined to be necessary after consultations with the Central Au-
thority of the Requesting State. If the Requesting State accepts as-
sistance subject to conditions, it must comply with them.

Article 20 provides that the Requesting State shall return any
item provided in response to a request, unless return is waived,
and that the Central Authority of the Requested State may require
its counterpart in the Requesting State to protect third party inter-
ests in a transferred item.

Article 21 apportions between the two States the costs incurred
in executing a request. It provides that the Requested State must
pay all expenses and fees relating to the execution of a request, ex-
cept for those relating to expert services; translation, interpretation
and transcription; travel of witnesses or experts outside the Re-
quested State pursuant to Article 5 or inside the Requested State
pursuant to Article 10; and the transfer of a person in custody out-
side the Requested State pursuant to Article 7. The article further
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provides that, in the event a request entails extraordinary ex-
penses, consultation between the Central Authorities shall occur in
order to determine the terms and conditions for continuing execu-
tion.

Article 22 authorizes transfer of a matter to the other Party for
consideration of possible criminal investigation or prosecution. The
receiving Party is obliged to notify the referring Party of the ulti-
mate disposition of the matter.

Article 23 clarifies that, as a general matter, documents and
records transmitted in response to a request do not require certifi-
cation, authentication or other legalization except to the extent
specified in the Treaty.

Article 24 provides that the Central Authorities shall consult, at
times mutually agreed, to promote the most effective use of the
Treaty, and may agree upon practical measures to facilitate the
Treaty’s implementation.

Article 25 makes clear that assistance and procedures under the
Treaty are non-exclusive; other applicable international agree-
ments, arrangements, or provisions of domestic law may be utilized
instead. Under Article 25(2), assistance may be refused for a tax
offense if the Requested State regards the offense as being based
either on taxation in the Requesting State that is contrary to the
provisions of any double tax convention to which both States are
party, or, in the case of taxes not covered by any such convention,
on taxation that is contrary to the fundamental principles of tax-
ation. Finally, Article 25(3) clarifies that police authorities con-
ducting criminal investigations may request assistance directly
from the other State’s police authorities. Such requests by U.S. po-
lice authorities are to be addressed to Germany’s Federal Criminal
Police Office (BKA).

Article 26 provides that the Treaty is subject to ratification and
that the instruments of ratification are to be exchanged as soon as
possible. The Treaty then enters into force thirty days after the ex-
change of instruments. Article 26(3) provides that either State may
terminate the Treaty by written notice to the other State, termi-
nation to be effective one year after the date of such notice.

The Department of Justice joins the Department of State in fa-
voring approval of this Treaty by the Senate as soon as possible.

Respectfully submitted,
CoOLIN L. POWELL.
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The United States of America
and '
the Federal Republic of Germany,

desiring to provide for more effedtive cooperation between the two States in the repression of
crime and, specifically, to facilitate the relations between the two States in the area of mutual

fegal assistance in criminal matters -,
have agreed as follows:

Article 1
Obligation
' ]
(1) The Parties undertake to afford each c;thcr;-thxjough their competent anthorities, the
widest measure of mutual assistance in criminal investigations and proceedings, including
those relating to customs, duties and taxes, in accordance with the provisions of this Trea.ty.

Criminal investigations or proceedings for the purpose of this Treaty include investigations or

proceedings relating to regulatory offenses (Ordnungswidrigkeiten) under German antitrust
law. Criminal investigations and proceedings for the purpose of this Treaty also include
investigations and proceedings relating to regulatory offenscs‘ to the extent that they may lead
to court proceedings or be referred for criminal prosecution in the Requesting State and would

constitute criminal offenses in the Requested State.

{2) Assistance shall include:

1. locating or identifying persons or items;

2. serving documents;




-4-

3, taking the testimony or statements of persons;

>

transferring persons in custody for testimony or other purposes;

sn

providing documents, records, and other items;

o

executing searches and seizures;

ecial investigative techni such as: telec jcations surveillance,
Sp q

=

undercover investigations, and controlled deliveries;

assisting in proceedings related to immobilization and forfeiture of assets, restitution,

il

collection of fines; and

9. any other form of assistance not prohibited by the laws of the Requested State,

(3) The term “competent authority” means any authority that under the law or practice of 2’

Party is authorized to request assistance in criminal investigations or proceedings or to order
the execution of or to req for assi in criminal investigations or proceedings.

The competent authorities for the respective Parties are listed in the Appendix to this Treaty.
The Appendix shall form part of this Treaty. Either Party may an’_lenfi its listing of competent .
authorities by exchange of notes through the diplomatic channel.

(4) Assistance shall be provided without regard to whether the conduct that is the subject of
the eriminal investigation or proceeding in the Requesting State would tonstitute a criminal or
regulatory offense under the laws of the Requested State unless otherwise provided in this
Treaty.

(5) A Party shall request assistance pursuant to the provisions of this Treaty to obtain,
through the use of compulsory measures or search and seizure, documents, records, and other
iterns located in the territory of the other Party and needed in connection with a criminal
investigation or proceeding within the scope of this Treaty. Where denial of a request or'
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undue delay of its execution may jeopardize the success of the criminal investigation or
proceeding, the Ceniral Authorities shall promptly consult with a view to achieving a mutually
acceptable result. If, after 40 days from the o t of such jtations, a
satisfactory resohation is not reached, the Parties’ obligations under the Treaty shall be

deemed to have been fulfilled.

{6) The provisions of this Treaty shall not give rise to a right on the part of a private party to
take any action in a proceeding to obtain, suppress, or exclude any evidence, or to impede the
execution of a request. Rights existing independently of this Treaty, however, are not affected.

(7) This Treaty shall apply to criminal investigations and proceedings related to foreign
excﬁange only insofar as agreed upon between the Parties by exchange of notes through the

diplomatic channel.

Article 2
d Central Aum?f“ﬁes

(1) EachParty shall designaté a Central Authority to make and receive requests pursuant to
this Treaty.

(2) For the United States of America, the Central Authority shall be the Attorney General or
a person designated by the Attorney General. For the Federal Republic of Germany, the
Central Authority shall be the Federal Ministry of Justice.

(3) The Central Authorities shall communicate directly with one another for the purposes of
this Treaty.

(4) Ininstances of urgency, requests may be directly communicated between the Ministries
of Justice of the Laender or the Federal Cartel Office of the Federal Republic of Germany and
the Central Authority for the United States.
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Article 3
Refusal

Assistance may be denied if execution of the request would prejudice the sovereignty,

security, or other essential interests of the Requested State.

Article 4
Serving Documents

(1) The Requested State shall effect service of any document transmitted to it for this
purpose by the Requesting State.

(2) Except in instances of urgency, a request for the service of a document requiring the
appearance of a person shall be executed only if it is received by the Requested State not later
than one month before the scheduled appearance of the person to be served.

(3) Proof of service shall be by a receipt dated and signed by the person served or by an
official declaration stating the form and date of such service.

(4) A person who is not a national or resident of the Requesting State and who does not
answer a summons to appear in the Requesting State served pursuant to a request shall not by

reason thereof be liable to any penalty or be subjected to any coercive measures.

Article 5
Witnesses and Experts

(1) When the Requesting State requests that a person located in the Requested State appear
outside the Requested State, the Requested State shall invite the person to so appear. The
Central Anthority of the Requested State shall promptly inform the Central Authority of the
Requesting State of the pér‘son’s response.
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(2) The Requesting State shall indicate the extent to which the person’s expenses will be
paid. A person who agrees to appear may obtain advance money from the Requesting State to

cover these expenses.

Article 6
) Safe Conduct

(1) Unless otherwise specified in the request, a person appearing as a witness or expert in
the Requesting State pursuant to a request shall not be subject to suit, or be detained or
subjected to any other restriction of personal liberty, with respect to any act or conviction that
preceded departure from the Requested State.

(2) A person appearing in the Requesting State pursuant to a request to answer for acts
forming the subject of criminal proceedings against that person shall not be subject to suit, or
be detained or subjected to any other restriction of personal liberty, for any act or conviction

that preceded departure from the Requested State and was not specified in the summons.
. i

{3) Safe conduct as provided for in paragraphs (1) and (2} shall cease if, 15 days afler the
person appearing has been notified that the person’s presence is no longer required, that
person, being free to leave, has not left the Requesting State or, having left, has returned.

Article 7
Transferring Persons in Custody

(1) A person in custody in the Requested State whose presence outside that State is sought
for purposes of assistance under this Treaty shall be transferred for such purposés.

(2) A person in custody in the Reqﬁesﬁng State whose ;Sfesence in the Requested State is
sought for purposes of assistance under this Treaty shall be transferred from the Requesting
State o the Requested State.




(3) Transfer shall not be granted if:

1. the person in custody does not consent; or

2. there are overriding grounds for not transferring the person:
(4} For purposes of this Articlé:

. the receiving State shall have the authority and the obligation to keep the person
transferred in custody unless otherwise authorized by the sending State;

-

. the receiving State shall return the person transferred to the custody of the sending

N

State as soon as circumstances permit or as otherwise agreed;

. the receiving State shall not requize the sending State to initiate extradition or any
other procéedings for the return of the person transferred;

[~

4. time served in the custody of the réceiving State by the person transferred shall be
credited toward the service of the sentence imposed‘ in the sending State; and

5. where the receiving State is a third State, the Requesting State shall be responsible
for all arrangements necessary to meet the requirements of this Article, including

obtaining the third State’s consent.

Article 8
Transit of Persons in Custody

(1) The Requested State may authorize the transit through its territory of a person held in
custody by the Requesting State or by a third State whose presence has been requested by the
Requesting State to provide assistance in 2 criminal investigation or proceeding.




.9-

(2) The Requested State shall have the authority and the obligation to keep the person in
custody during transit.

Article 9
Providing Official Records

(1)  The Requested State shall provide any publicly available record, including documents or

information in any form, in the possession of a government office or agency.

{2) The Requested State may provide any record, including documents or information in
any form in the possession of a government office or agency, but not publicly available, to the
same extent and under the same conditions as such record would be available to its own

corresponding authorities.

(3) The Requested State may transmit certified copies of records requested unless the
Requesting State expressly requests the transmission of originals, in which instance the
Requested State shall comply with the request to the extent possible.

(4) - Article 11, paragraph (1), shall not apply to the provision of records or copies thereof
under this Article,

(5) Records or copies provided pursuant to this Article shall, upon request, be authenticated
under the provisions of the Convention Abolishing the Requirement of Legalization for
Foreign Public Documents, dated 5 October 1961, or by the official responsible for
maintaining them through the use of an anestai{on of éuﬂlenﬁcity of official records in
accordance with the procedures specified in the request. The absence or nonexistence of such
records shall, upon request, be ccrﬁﬁéd by an ofﬁci’a] respohsii)le for meuntammgthem in
accordance with the procedures specified in the request. Records or copies authenticated under
this paragraph, or a certification of the absence or nonexistence of such records, shall be
admissible in evidence in the Requesting State as proof of the truth of the matters set fotth

therein.
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' Article 10
Teking Testimony and Producing Evidence

(1) If necessary, compulsory measures shall be applied to execute a request for taking
testimony or producing documents, rscords, and other items in the same manoer as in criminal

investigations or proceedings in the Requested State.

(2) Ifthe Requesting State desires witnesses or experts to give'evidence under oath, it shail
expressly so request. A person who gives false westimony in execution of a request shali he
subject to prosecution in the Requested State in accordance with the criminal laws of that

State.

(3) The Req‘uested State shall permit the prescuce, during execution of a request, of persons
concerned in the investigation or proceeding and specified in the request and shall allow such
persons to propose questions to be asked of the person giving the testimony. The persons

present shall be permitted to make a verbatim transcript of the proceedings.
1

(4)  Audio-visual means shall be permitied to recor‘d testimony with the consent of the

person giving testimony.

(5) If the person concerned asserts a claim of in?munity, incapacity, or privilege under the
Jaw of the Requesting State that is not mentioned in the request, the Requested State may ask
the Requesting State for a declaration as to the validity of the claim. If the Requesting State
does not confirm the .validity of the cl:aim, the evidence shall l;e tz;ken without prejudice to the

resolution of the claim in the Requesting State.

(6) Evidence produced in the Requested State pursuant to this Article or the subject of
testimony ta_keﬁ under this Article shail, upon rcqu;‘:st‘_. be authenticated by an attestation. The
absence or nonexistence of such evidence shall, upon request, be certified by an attestation.
These attestations shall be certified in ac;:ordanc; with i:récedurc;s épeciﬁéd in the request.
Where such items are business records, the attestatioﬂ may be by a certificate, a protocol or

other document containing the essential informstion required by the Requesting State.
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Evidence, especially business records, so awthenticated, or certifications of the absence or
nonexistence of such records, shall be admissible in evidence in the Requesting State as proof

of the truth of the matters set forth therein.

Article 11
Search and Seizure

(1) The Requested State shall execute a request for the search, seizure, and transfer of any

item to the Requesting State ift

1. the type of offense upon which the request is based is punishable criminally (or by a
regulatory fine under German law) under the laws of both the Requesting and the
Requested State;

2. the request includes information justifying such action under the laws of the

Requested State; and !
. . i

L3

. an order for seizure by a competent authority or a statement by the Central Authority
of the Requesting State is attached to or included as part of the request showing that
compulsory production or seizure could be obtained if the item were located in the

Requesting State.

(2)  For the purpose of paragraph 1, an offense shall be considered to be a type punishable
under the laws of the Federal Re;.mblic of Germany without regard to elements of the offense
under the law of the United States designe& for the purpose of granting jurisdiction to the
Urited States Government, such as interstate or foreign transportation of persons and
property, use of mails or other means of cornmunication, or usé of other means of carrying out

tate or foreign o

(3) Uponrequest, every official in the Requ;stegi State who has custody of a seized item
shall certify, through the use of procedures spcéiﬁed in the request, the identity of the item,
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the continuity of custody, and any changes in condition. Certifications using the procedures
specified in the treaty shall be admissible in the Requesting State as proof of the truth of the
matters set forth therein.

Article 12
Special Investigative Techniques

Each Party may at the request of the other Party, within its possibilities and under the

conditions prescribed by its domestic law,
1. take the necessary steps for the surveillance of telecommunications,

2. permit the operation in its territory of criminal investigations by law enforcement
officers of the other Party acting under covert or false identity, and

3. permit controlled deliveries in its territory iniconnection with criminal investigations.
. ‘ . N

Article 13 )
. Assistance in Forfeiture Proceedings

6]

If the Central Authority of one Party becomes aware of proceeds or instrumentalities of

offenses that are located in the territory of the other Party and may be forfeitable or otherwise
subject to seizure under the laws of that Party, it may so iuform the Central Authority of the
other Party. If that other Party has jurisdiction in this regard, it may present this information to

its authorities for a determination whether any action is appropriate. These authorities shall
issue their decision in accordance with the laws of their counn;y, and shall, through their

Central Authority, report to the other Party on the action taken.

(2)  The Parties shall assist cach other to the éxtent permitted by their respective laws in
proceedings relating to the forfeiture of the proceeds and instrumentalities of offenses,
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restitution to the victims of crime, and the collection of fines imposed as sentences in criminal
prosecutions. This may include action to temporarily immobilize the proceeds or

instrumentalities pending further proceedings.

{3) The Pﬁrty that has custody over proceeds or instrumentalities of offenses shall dispose
of them in accordance with its laws, including the possibility of transferring all or part of such

assets or the proceeds thereof to the other Party.

Article 14
Coufidentiality

(1) TheRequested Slafe shall use its best efforts to keep confidential a request and its
contents if such confidentiality is requested by the Central Authority of the Requesting State
because disclosure is likely to jeopardize the success of the cnmmal investigation or
proceeding. If the request cannot be executed without breaching such confidentiality, the
Central Authority of the Requested State shall so infdym the Central Authority of the
Requesting State, which shall then determir;e whether the request should nevertheless be

executed.

(2).  The Central Authority of the Requested State may request that evidence or information
furnished under this Treaty be kept confidential or be used only subject to terms and .
conditions it may specify. If the Requesting State accepts the evidence or information subject
to such conditions, the Requesting State shall use its best efforts to comply with the

conditions.
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Asticle 15

Conditions

(1) Where assistance could be refused under Article 3, the Central Authority of the
Requested State shall consult with the Central Authority of the Requesting State to consider
whether assistance can be given subject to such conditions as it deems necessary. If the

Requesting State accepts assistance subject to these conditions, it shall comply with the

conditions.

(2) The Requesting State shail not use any evidence or information obtained under this
Treaty for any other purpose than that described in the request without the prior consent of the
Central-Authority of the Requested State, except as specified in paragraph 3.

(3) ' The Reguesting State may use any evidence or information obtained under this Treaty
without the prior consent of the Central Authority of the Requested State:

1. for any other purpose for which assistance pursuant to this Treaty would be available;
2. for preventing the commission of serim;s criminal offenses;

3. in a non-criminal judicial or administrative proceeding related to a purpose specified
in subparagraphs 1 and 2 above; and

4, for averting substantial danger to public security. ' .

However, the Central Authority of the Requested State may prohibit such use in a specific
instance at the time the Requested State provides the evidence or information. In that instance,
the Requesting State shall not use any evidence or information to which the prohibition
applies in any investigation or proceeding other than that described in the request without the
prior consent of the Central Authority of the Requested State.
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(4) Notwithstanding any limitation on disclosure contained in this Article or Article 16, the
Reguesting State may disclose evidence or information to a defendant in a criminal

proceeding where the evidence or information may be exculpatory to the defendant or relate to
the truth and veraéity of a witness providing testimony against the defendant. The Requesting
State shall notify the Requested State in advance of any such proposed disclosure.

(5) Information or evidence that has been made public in the Requesting State in the normal
course of the proceeding for which it was provided may thereafter be used for any purpose.

{6) A State that furnishes evidence or information subject to a condition referred to in this
Article may require the other State to explain, in relation to that condition, the use made of

such evidence or information.

Article 16
] Information and Evidence in Antitrust
| Proceedings and Imz'éstigaﬁons

Information or evidence reccived by the Reque;dng State in connection with an investigation
or proceeding under the antitrust laws, assistance as to which may be provided under this
treaty, shall be treated as confidential in thé same way as information or evidence obtained
under its domestic law and only may be disclosed to persons or authorities,‘ including courts or
administrative authorities, competent for the prosecution of antitrust offences. Such persons or
authorities shaﬁ use the infonnaﬁon or evidence only for thesé i:urpogcs. i‘hcy may disclose
the information or evidence in puﬁﬁc court ‘proceedings or in judicial decisions, unless the
competent authority of the Request;ad State supplying the information or evidence raises an
objection. Such objections shall be raised only in exceptional cases. Such information or -

evidence shall not be used for other purpos;es without prior consent of the Requested State.
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Article 17
Contents and Form of Requests

A request shall:
1. identify the authority making the request;

2. identify the authority conducting the criminal invc-sﬁ'gaﬁon or proceeding to v_vhicb
the request relates;

. describe the subject matter and nature of the criminal investigation or proceeding,

(%]

inclnding:
a) a summary of the facts;

b) the text of the appliéable criminal law provisions; and
i . t
]

¢) if known, the identity of the person who is the subject of the criminal investigation
or proceeding; )

. describe the evidence or information sought or the acts to be performed; and

B

5. state the purpose for which the evidence, information or action is sought.
As appropriate, and to the extent possible, a request als6 should include:

1. information on the identity or description and suspected location of a person or item

to be located;
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2. information or the identity and location of a person to be served, that person's

relationship to the criminal investigation or proceeding, and the manner to which

service is to be made;

3. the identity and location of persons from whom evidence is sought, a description of
the manner in which any testimony or staternent is to be taken and recorded, and a
description of the testimony or statement sought, which may include a list of

questions to be answered;
4. a precise description of the place or person to be searched and the item tobe seized;
5. a description of any particular procedure to be followed in executing the request;

6. information as to the allowances and expenses to which a person appearing in the

requesting state will be entitled; and

7. any other informetion that may be bronght to the attention of the Requested State to

facilitate its execution of the request. !

(3)  Anrequest shall be in writing except that in urgent situations the Central Authorities may
utilize another form. If the request is not in writing, it shall be confirmed in writing within ten
days unless the Central Authority of the Requested State agrees otherwise.

Article 18
. Language to be Used

The request may be made in the language of either the Requesting or Requested State. A

request in the language of the Requesting State shall be accompanied by a translation into the
language of the Requested State, Any documents attached to the request, which are not in the
language of the Requested State, should be accompanied by a translation into the language of

that State, unless otherwise agreed.




18

«18-

Anicle 19
Execution of Requests

(1) The law of the Requested State governing criminal investigations or proceedings shall
apply to the execution of a request except to the extent that this Treaty provides otherwise,
The Requested State shall honor a request to follow a specific procedure not provided for by
the Treaty unless such procedure is prohibited by the law or incornpatible with the progedure
of the Reguested State.

(2) If the authority that receives a request lacks competence to comply therewith, the
Central Authority shall assure that the request is transmitted to the appropriate authority of the
Reqyuested State,

(3) The appropriste authorities of the Requested State shall use all legal means' within their
power to assist the Requesting State before the competent judges and officers of the
Requested State. The courts of the Requested State shall have authority to issue such orders,

including search warrants, as are necessary to execu'té the request.

(4) With respect to Articles 10 and 11, the Requested State shall, on request, give the
Requesting State reasonzble notice of the date and place of the execution of the request.

(5) The Requested State shall execute a request as soon as possible.
1. If the Requested State considers that the qui'maﬁon furnished in support of the

request is insufficient to render asgistance in accordépce with this Treaty, it shall
request the submission of the 1 y additional information.

. If the Requested State determines that execution of the request would interfere with

™~

an ongoing criminal investigaﬁor; or proceeding in that State, it may postpone
execution, or make execution subject to conditions determined to be necessary after

consultations with the Central Authority of the Requesting State. If the Requesting
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4
State accepts the assistance subject to the conditions, it shall comply with the

conditions,

(6) If execution of the requ‘cst is completely or partially refused, postponed, or cannot be
effected, the Central Authority of the Requestéd State shall promptly communicate the reasons
to the Central Authority of the Requesting State. .

Article 20
Return of tems

(1) The Requesting State shall return any item provided in response to a request as soon as
possible unless the Requested State waives the return thereof.

(2) The Central Authority of the Requested State may require that the Requesting State

agree to the terms and conditions deemed necessary to protect third party interests in the item

to be transferred.
Article 21
Expenses

(1) The Requested State shall pay all expenses, fees and disbursements arising from the

execution of 2 request in that State except for those related to:
1. the services of an expert;

2. translation, interpretation, and transcription;
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3. the travel and appearance of a witaess or expert outside the Requested State pursuant
to Article 5 or inside the Requested State for the convenience of the Requesting State

pursuant to Article 10; and
4, the transfer of a person in custordy outside the Requested State pursuant to Article 7.

(2) If, during the execution of a request, it bacomes apparent that complete execution will
entail expenses of an extraordinary nature; the Central Authorities shall consult to

determine the terms and conditions under which execution may continue.

Article 22
Referral for Investigation

or Prosecuiion

(1) A Party may refer to the other Party matters for consideration for criminal investigation

or prosecution. i

!

(2) The referral shall be accompanied by a suramary of facts and a translation thereof into
the language of the Party receiving it.

(3)  The Party receiving the referral shail notify the other Party of the disposition of the

referral and the reasons therefor.
Article 237
. Certification

Except where this Treaty otherwise provides, documents and records transmitted under this

Treaty shall not require any certification, autheuticaiicn, or other legalization.
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Article 24

Consultations

The Central Authoﬁties shall consult, at times mutually agreed to by theri, to promote the
most effective use of this Treaty, The Central Authorities may also agree on such practical
i s as may be y to facilitate the implementation of this Treaty.

Article 25
Other Agreements

(1)  Assistance and procedures set forth in this Treaty shall not prevent either Party from
granting assistance to the other through the provisions of other applicable international
agreements or through the provisions of its domestic laws. The Parties may also-provide
assistance pursuant to any bilateral arrangement, agreement, or practice that may be

applicable.

(2) Assistance under this Treaty may be refused for a tax offense if the Requested State

views the tax offence as being based

1. on taxation in the Requesting State that is contrary to the provisions of any Conven-
tion for the avoidance of double taxation to which both States are party, or

2. in the case of taxes not covered by any such Convention, on taxation in the
Requesting State that is contrary to its fundamental principles of taxation.

(3) The police authorities of a Party, in connection with criminal investigations within their
competence, may request assistance directly from the police authorities of the other Party
where such assistance relates merely to obtaining information, providing police documents or
records, locating persons or questioning persons by police authoriti‘es. Requests by German
police authorities shall be addressed to the appropriaie competent authority in the United
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States of America; ﬁquesm by United States police authorities shall be addressed to the
Federal Criminal Police Office of the Federal chublic of Germany.

-Article 26
Ratification, Entry into Force and Termination

(1) This Treaty shall be subject to ratification; the instruments of ratification shall be

exchanged as soon as possible.

(2) This Treaty shall enter into force 30 days after the exchange of the instruments of

ratification.

(3) This Treaty shall coptinue in force until the expiration of one year from the date on
which written notice of termination is given by one Party to the other through the diplomatic
channel. The date on which the other Party receives such notice shall be decisive.

|
|

Done at [(),awwg,ron on CLroBER /%, 2003 in duplicate in the
German and English languages, both texts being equally authentic,

i

Forthe For the
United States of America Federal Republic of Germany

A Sps
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Appendix
to the
Treaty
between
the Federal Republic of Germany
) and
the United States of America
on

Mutual Legal Assistance in Criminal Matters

The United States Department of Justice will act as the central authority for making and
receiving all requests under the Treaty for Mutual Assistance in Criminal Matters. The
following United States officials shall be competent {o initiate Treaty requests, and to execute
Treaty requests made by competent authorities in the Federal Republic of Germany: »

United States federal judges;

Judges of courts of the states and territories of the United States,

the Commonwealth of Puerto Rico, the Virgin Islands, and the Northern Marianas
having general criminal jurisdiction;

United States Attorneys;

Attorneys in the legal divisions of the United States Department of Justice;

Attomeys General of the states and territories of the United States,
the Commonwealth of Puerto Rico, the Virgin Islands, aud the Northern Marianas;
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District Attorneys in the states and territories of the United States and
the Commonwealth of Puerto Rico, the Virgin Islands, and the Northern Marianas; and

Federal, state, and local law enforcement agencies having legal authority to refer matters to
the U.S. Department of Justice for criminal prosecution. '

Competent German authorities for the purposes of Article 1, paragraph 3 of the Treaty
between the Federal Republic of Germany and the United States of America on Mutual

Assistance in Criminal Matters are:
The Federal Ministry of Justice;
the Federal Ministry of Economics and Labour;
the Federal Court of Justice, Karlsruhe;
the Public‘Prosecutor General of the Federal Court of Justice, Karl@e;
) |
the Ministry of Justice of Baden-Wuerttemberg, Stuttgart;
the Bavarian State Ministry of Justice, Munich;
the Senate Department for Justice, Berlin;
the Mxmstry of Justice and European Affairs of Land Brandenburg, Potsdam;
the Senator for Justice and Constitution of the Free Hanseatic City of Bremen, Bremen;.

the Justice Authority of the Free and Hanseatic City of Hamburg, Hamburg;

the Hessian Ministry of Justice, Wiesbaden;
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the Ministry of Justice of Mecklenburg-Vorpommerm, Schwerin;
the Ministry of Justice of Lower-Saxony, Hanover;

the Ministry of Justice of Land North-Rhine/Westphalia, Duesseldorf;
the Ministry of Justice of Land Rhineland-Palatinate, Maiu;;

the Ministry of Justice of the Saarland, Saarbruecken;

the Saxcnian State mesu-y of Justice, Dresden;

the Ministry of Justice of Land Saxony-Anhalt, Magdeburg; -

the Ministry of Justice and for Women, Youth and Family Affairs of Schleswig-Holstein,
Kiel;

the Thuringian Ministry of Justice, Erfurt; :

tl;e Bavarian Suéreme Court, Munich;

the Higher Regional Courts;

the Regional Courts;

the Local Courts;

the Chief Public Prosecutor at the Bavarian Supreme Court, Munich;
the Chief Public Prosecutor at the Higher Regional Courts;

the Directors of Public Prosecutions at the Regional Courts;
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h
the Central Office of the Land Judicial Administrations for the Investigation of National
Socialist Crimes, Ludwigsburg;
the Federal Criminal Police Office;

Federal Cartel Office;

the Central Office of the German Customs Investigations Service,




27

DEPARTMENT OF STATE
WASHI“GTON
May 24, 2004
Excellency:

1 have .the honor to refer to the Treaty between the United States of America and
the Federal Republic of Germany on Mutual Legal Assistance in Criminal Matters signed
at Washington on October 14, 2003, and to confirm the understanding reached between
the Government of the United States of America and the Government of the Federal
Republic of Germany with respect to Article 9 paragraph 5, Article 10 paragraph 6, and
Article 11 paragraph 3. These three provisions state that the authenticity, existence or
non-existence of documents, records and items obtained under the Treaty shall be
certified in accordance with the procedures specified in the request, and, if so certified,
shall be admissible in evidence as proof of the matters stated therein in accordance with
the laws of the Requesting State.

During the course of negotiations, representatives of our Governments agreed on
the text of a series of forms, attached to this Note, which shall be utilized by their
appropriate officials in meeting these obligations. Each Govermnment agreed to utilize
these forms upon request, and undertook to make them known to all appropriate officials.
His Excellency

Mr. Wolfgang Ischinger,
Ambassador Extraordinary and Plenipotentiary

of the Federal Republic of Germany
to the United States of America.

DIPLOMATIC NOTE
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The United States Department of Justice, Office of International Affairs, shall
disseminate these forms on behalf of the United States of America to United States law
enforcement authorities preparing requests under the Treaty. The Federal Ministry of
Justice of thé Federal Republic of Germany shall include the forms in the Guidelines for
International Judicial Assistance in Criminal Matters (Richtlinien fiir den Verkehr mit
dem Ausland in strafrechtlichen Angelegenheiten) used by the German authorities in
executing foreign judicial assistance requests. Both Governments agree that the
substance of the forms should be used as a guideline for a judicial examination in
Germany in order to ensure that making a false attestation would constitute a criminal
offence.

1 have further the honor to propose that the present Note and Your Excellency’s
Note in reply confirming the foregoing understanding on behalf of the Federal Republic
of Germany shall be regarded as constituting an agreement bétweeﬁ the two
Governments, which shall enter into force on the same day when the Treaty enters into
force.

This Agreement shall consist of notes in the English and German languages.

1 avail myself of this opportunity to renew to Your Excellency the assurances of

my highest consideration.

For the Secretary of State:

i (&

Enclosure: Forms A-E.
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Herr Botschafter,

ich beehre mich, unter Bezugnahme auf den am 14. Oktober 2003 in Washington
unterzeichneten Vertrag zwischen den Vereinigten Staaten von Amerika und der Bundesrepubiik
Deutschland tber die Rechtshilfe in Strafsachen die Absprache zwischen der Regierung der
Vereinigten.Staaten von Amerika und der Regierung der Bundesrepublik Deutschiand in Bezug
auf Artikel 9 Absatz 5, Artikel 10 Absatz 6 und Artikel 11 Absatz 3 zu bestétigen. Diese drei
Bestimmungen sehen vor, dass die Echtheit, das Vorhandensein oder das Nichtvorhandensein
von Urkunden, Unterlagen und Gegensténden, die nach dem Vertrag erlangt werden,
entsprechend den in dem Ersuchen angegebenen Verfahren bestétigt wird, und dass diese
Urkunden, Unterlagen und Gegensténde, wenn diese Bestatigung vorliegt, bei der )
Beweisfuhrung als Nachweis der darin enthaltenen Angaben nach dem Recht des ersuchenden
Staates zuldssig sind.

Im Laufe der Verhandiungen haben sich Vertreter unserer Regierungen auf den Wortlaut
einer Reihe von Formblattem, die dieser Note beigefugt sind, geeinigt, die von den zustandigen
Beamten zur Erflllung dieser Verpflichtungen zu verwenden sind. Jede Regierung hat sich
bereit erklart, auf Ersuchen diese Formblatter zu verwenden, und sich verpflichtet, sie alien
zustandigen Beamten bekannt zu geben. Fur die Vereinigten Staaten von Amerika verteilt das
Biro fur Internationale Angelegenheiten des Justizministeriums der Vereinigten Staaten diese
Formbiléatter an die Strafverfolgungsbehorden der Vereinigten Staaten, die Ersuchen nach dem
Vertrag vorbereiten. Das Bundesministerium der Justiz der Bundesrepublik Deutschiand nimmt
die Formblatter in die von den deutschen Behdrden bei der Erledigung ausléndischef .
Rechtshilfeersuchen angewandten Richtlinien fir den Verkehr mit dem Ausland in
strafrechtlichen Angelegenheiten auf. Beide Regierungen sind sich dartiber einig, dass der Inhait
der Formblatter in Deutschland als Richtlinie fir eine richterliche Vernehmung Verwendung
finden soll, um so die Strafbewehrung einer falschen Bescheinigung zu gewahrleisten.

Ferner beehre ich mich vorzuschlagen, dass die vorliegende Note und die Antwortnote
Eurer Exzellenz, welche die vorstehende Absprache im Namen der Bundesrepublik Deutschiand
bestatigt, als eine Vereinbarung zwischen den beiden Regierungen angesehen werden, die am
selben Tag in Kraft tritt, an dem der Vertrag in Kraft tritt.

Diese Vereinbarung besteht aus Noten in englischer und deutscher Sprache.
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ich benutze diesen Aniass, Eure Ezellenz erneut meiner ausgezeichnetsten
Hochachtung zu versichern.

Anlagen: Formbiatter A-E

Unterschrift
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Form A

ATTESTATION OF AUTHENTICITY OF OFFICIAL RECORDS

I, [name}, on the understanding that, in respect of the following statement and pursuant to
the laws of [country or Land and country], if T were to intentionally make a false declaration to
the Court, I would be liable to criminal prosecution for perjury or making false unswom
declarations, hereby attest that I hold the position of [official title] with the Government of
[country or Land and country], that in this position I am authorized by the laws of [country or
Land and country] to attest that the official records attached and described below are originals or
exact copies of official records, and that these records are filed in [name of office or agency],
which is a governmental office or agency of [country or Land and country).

Description of Records:
[signature]

[official title]

[office stamp or seal]

[date]}
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Form B

ATTESTATION OF ABSENCE OF OFFICIAL RECORDS

1, [name], on the understanding that, in respect of the following statement and pursuant to

the laws of [country or Land and country}, if 1 were to intentionally make a false declaration to

the Court, I would be liable to criminal prosecution for perjury or making false unsworn

declarations, hereby attest that:

1.
2.

S.

my position with the [name of office or agency] is [official title];

[name of office or agency] is a government office or agency of [country or Land
and country] that is authorized by law to maintain official information files for
which a legal reporting, recording, or registration obligation exists, or that
maintains such files in the course of carrying out its official responsibilities;
records of the type described below cover matters for which the agency maintains
official records pursuant to its legal reporting, recording, or registration
obligation, or pursuant to its official responsibilities;

in my official capacity I have checked the records or had the records checked to
ascertain whether the documents described below could be found in the agency
named above; .

no such records have been found to exist therein.

Description of records:

[signature]

[office stamp or seal]

[date]
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Fomm C

ATTESTATION OF AUTHENTICITY OF BUSINESS RECORDS

1, {name], on the understanding that, in respect of the following statement and pursuant to
the laws of {country or Land and country}, if I were to intentionally make a false declaration to
the Court, I would be liable to criminal prosecution for perjury or making false unsworn
declarations, hereby attest as follows:

I am employed by or associated with [name of business from which records are sought] in
the position of [job title], and therefore 1 am authorized and qualified to make this declaration.

I further declare that the documents attached hereto are original records or exact copies of
records that:

1. were made at or near the time at which the matter set forth therein took place, and

were made by a person with knowledge of this matter or were based on

information provided by a person with knowledge of this matter;

2. were kept in the course of regularly conducted business activity;
3. were made by the business as a regular practice; and
4. if any such record is not the original, it is a duplicate of the original.

[date of execution]
[place of execution]

[signature)
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FormD
ATTESTATION OF ABSENCE OR NON-EXISTENCE OF BUSINESS RECORDS

I, {name}, on the understanding that, in respect of the following statement and pursuant to
the laws of {country or Land and country], if I were to intentionally make a false declaration to
the Court, I would be liable to criminal prosecution for perjury or making false unsworn
declarations, hereby attest as follows:

I am employed by or associated with {name of business from which records are sought] in
the position of [job title], and therefore I am authorized and qualified to make this declaration.

In my employment with the above-named business I am familiar with the business

records it maintains. The above-named business maintains records of its business transactions

that are:
1. made at or near the time at which the matter set forth therein took place, and by a
person with knowledge of this matter or based on information provided by a
person with knowledge of this matter;
2. kept in the course of regularly conducted business activity; and
3. made by the business as a regular practice.

Among the records so maintained are records of individuals and entities that have
accounts with or have transacted business with the above-named business. Ihave checked the
records or had the records checked to ascertain whether such records could be found at the
business named. No records were found reflecting any business activity between the business
and the following individuals and/or entities:

{list of individuals and/or entities]
[date of execution]
[place of execution]

[signature]
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Form E

ATTESTATION WITH RESPECT TO SEIZED ITEMS

I, [name], on the understanding that, in respect of the following statement and pursuant to
the laws of [country or Land and country], if I were to intentionally make a false declaration to
the Court, I would be liable to criminal prosecution for perjury or making false unsworn
declarations, hereby attest that I hold the position of [official title] with the Government of
[country or Land and country]. received custody of the items listed below from [name of
person} on [date], at {place].

I relinquished custody of the items listed below to [name of person] on [date}, at [place]
in the same condition as when I received them (or, if different, as noted below).

Description of items:

Changes in condition of the items while in my custody:
[signature]

[official title]

[place of execution]

[date of execution]

{official stamp or seal]



36

Washington, May 24, 2004

The Ambassador
of the Federal Republic of Germany

Ref: RK 531.41 USA

Mr Secretary,

1 have the honour to confirm receipt of your Note of May 24, 2004, proposing on behalf of
your Government the conclusion of an Agreement between the Government of the United
States of America and the Government of the Federal Republic of Germany.

Your Note reads as follows:

“Excellency:

1 have the honor to refer to the Treaty between the United States of America and the
Federal Republic of Germany on Mutual Legal Assistance in Criminal Matters signed at
‘Washington on October 14, 2003, and to confirm the understanding reached between the
Government of the United States of America and the Government of the Federal Republic
of Germany with respect to Article 9 paragraph 5, Article 10 paragraph 6, and Article 11
paragraph 3. These three provisions state that the authenticity, existence or non-existence
of documents, records and items obtained under the Treaty shall be certified in accordance
with the procedures specified in the request, and if so certified, shall be admissible in evi-
dence as proof of the matters stated therein in accordance with the laws of the Requesting
State.

His Excellency

Secretary of State

Of the United States of America
Mr. Colin L. Powell
Washington, D.C.
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During the course of negotiations, representatives of our Governments agreed on
the text of a series of forms, attached to this Note, which shall be utilized by their appropri-
ate officials in meeting these obligations. Each Government agreed to utilize these forms
upon request, and undertook to make them known to all appropriate officials. The United
States Department of Justice, Office of International Affairs, shall disseminate these forms
on behalf of the United States of America to United States law enforcement authorities
preparing requests under the Treaty. The Federal Ministry of Justice of the Federal Repub-
lic of Germany shall include the forms in the Guidelines for International Judicial Assis-
tance in Criminal Matters (Richtlinien fiir den Verkehr mit dem Ausland in strafrechtlichen
Angelegenheiten) used by the German authorities in executing foreign judicial assistance
reduests. Both Governments agree that the substance of the forms should be used as a
guideline for a judicial examination in Germany in order to ensure that making a false at-

testation would constitute a criminal offence.

1 have further the honor to propose that the present Note and Your Excellency’s
Note in reply confirming the foregoing understanding on behalf of the Federal Republic of
Germany shall be regarded as constituting an agreement between the two Governments,

which shall enter into force on the same day when the Treaty enters into force.

This Agreement shall consist of notes in the English and German languages.

1 avail myself of this opportunity to renew to Your Excellency the assurances of my

highest consideration.

Enclosure: Forms A-E.”

1 have the honour to inform you that my Government agrees to the proposals contained in
your Note. Your Note and this Note in reply thereto shall thus constitute an Agreement be-
tween our two Governments, which shall enter into force on the same day on which the
Treaty between the United States of America and the Federal Republic of Germany on Mu-
tual Legal Assistance in Criminal Matters signed at Washington on October 14, 2003, shall
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enter into force according to article 26 paragraph 2 thereof, the texts in the German and
English languages being equally authentic.

Accept, Mr Secretary, the assurances of my highest consideration.
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Form A

ATTESTATION OF AUTHENTICITY OF OFFICIAL RECORDS

1, {name], on the understanding that, in respect of the following statement and pursuant to
the laws of [country or Land and country], if I were to intentionally make a false declaration to
the Court, I would be liable to criminal prosecution for perjury or making false unsworn
declarations, hereby attest that I hold the position of [official title] with the Government of
{country or Land and country], that in this position I am authorized by the laws of [country or
Land and country] to attest that the official records attached and described below are originals or
exact copies of official records, and that these records are filed in [name of office or agency],
which is 2 governmental office or agency of [country or Land and country].

Description of Records:
[signature]

[official title]

[office stamp or seal]

[date]
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Form B

ATTESTATION OF ABSENCE OF QFFICIAL RECORDS

1, [name}, on the understanding that, in respect of the following statement and pursuant to
the laws of [country or Land and country], if I were to intentionally make a false declaration to
the Court, I would be liable to criminal prosecution for perjury or making false unsworn
declarations, hereby attest that:

1 my position with the [name of office or agency] is [official title];

2. [name of office or agency] is a government office or agency of [country or Land
and country] that is authorized by law to maintain official information files for
which a legal reporting, recording, or registration obligation exists, or that
maintains such files in the course of carrying out its official responsibilities;

3. records of the type described below cover matters for which the agency maintains
official records pursuant to its legal reporting, recording, or registration obligation,
or pursuant to its official responsibilities;

4. in my official capacity I have checked the records or had the records checked to
ascertain whether the documents described below could be found in the agency
named above;

5. no such records have been found to exist therein.

Description of records:
[signature]
[office stamp or seal]

{date]
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Form C

ATTESTATION OF AUTHENTICITY OF BUSINESS RECORDS

1, [name}, on the understanding that, in respect of the following statement and pursuant to
the laws of [country or Land and country] if I were to intentionally make a false declaration to the
Court, I would be liable to criminal prosecution for perjury or making false unsworn declarations,
hereby attest as follows:

1 am employed by or associated with {name of business from which records are sought] in
the position of [job title], and therefore I am authorized and qualified to make this declaration.

1 further declare that the documents attached hereto are original records or exact copies of

records that:

1. were made at or near the time at which the matter set forth therein took place, and
were made by a person with knowledge of this matter or were based on
information provided by a person with knowledge of this matter;

2. were kept in the course of regularly conducted business activity;

3. were made by the business as a regular practice; a;ld

4. if any such record is not the original, it is a duplicate of the original.

[date of execution]
[place of execution]

[signature]
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FormD

ATTESTATION OF ABSENCE OR NON-EXISTENCE OF BUSINESS RECORDS

I, [name}, on the understanding that, in respect of the following statement and pursuant to
the laws of {country or Zand and country] if T were to intentionally make a false declaration to the
Court, I would be liable to criminal prosecution for perjury or making false unsworn declarations,
hereby attest as follows:

I am employed by or associated with [name of business from which records are sought] in
the position of [job title], and therefore I am authorized and qualified to make this declaration.

In my employment with the above-named business I am familiar with the business records
it maintains. The above-named business maintains records of its business transactions that are:

1. made at or near the time at which the matter set forth therein took place, and by a

person with knowledge of this matter or based on information provided by a
person with knowiedge of this matter;

2. kept in the course of regularly conducted business activity; and

3. made by the business as a regular practice.

Among the records so maintained are records of individuals and entities that have
accounts with or have transacted business with the above-named business. I have checked the
records or had the records checked to ascertain whether such records could be found at the
business named. No records were found reflecting any business activity between the business and
the following individuals and/or entities:

{list of individuals and/or entities]
[date of execution]
[place of execution}

[signature]
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FomE

ATTESTATION WITH RESPECT TO SEIZED ITEMS

1, [name}, on the understanding that, in respect of the following statement and pursuant to
the laws of [country or Land and country] if 1 were to intentionally make a false declaration to the
Court, I would be liable to criminal prosecution for perjury or making false unsworn declarations,
hereby attest that I hold the position of [official title] with the Government of [country or Land
and country]. I received custody of the items listed below from [name of person] on [date], at
[place].

I relinquished custody of the items listed below to [name of person] on [date], at [place] in
the same condition as when I received them (or, if different, as noted below).

Description of items:

Changes in condition of the items while in my custody:
[signature}

fofficial title]

[place of execution]

[date of execution]

[official stamp or seal]
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Formbiait A

Bestitigung der Echtheit von amtlichen Unterlagen

lch, [Name], in dem Wissen, dass mir nach dem Recht von (Staat bder Land und Staat) bei
einer vorsatzlichen Falschaussage vor Gericht eine Strafe wegen uneidlicher Falschaussage
oder Meineides in Bezug auf die folgende Erkidrung droht, bescheinige hiermit, dass ich bei
der Behorde [Staat oder Land und Staat} das folgende Amt ausibe [Amtsbezeichnung] und
dass ich in diesem Amt nach dem Recht von [Staat oder Land und Staat] zu bescheinigen
befugt bin, dass es sich bei den anliegenden und nachstehend bezeichneten amtlichen
Unteriagen um Originale oder gleichlautende Abschyriften von amtlichen Unterlagen handelt,
dass diese Unterlagen bei [Name der Dienststelle oder Behdrde] verwahrt sind und dass es
sich bei dieser Dienststeile oder Behdrde um eine staatliche Dienststelle oder Behorde {Staat
oder Land und Staat] handelt.

Beschreibung der Unterlagen:
{Unterschrift]
[Amtsbezeichnung]
[Dienststempel/Dienstsiegel]

[Datum]
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Formbiatt B

Bestitigung des Nichtvorhandenseins amtlicher Unterlagen

Ich, [Name], in dem Wissen, dass mir nach dem Recht von (Staat oder Land und Staat) bei
einer vorsétziichen Falschaussage vor Gericht eine Strafe wegen uneidlicher Falschaussage

oder Meineides in Bezug auf die folgende Erkidrung droht, bescheinige hiermit:

bei [Name der Dienststelle oder Behbrde] (ibe ich das Amt [Amtsbezeichnung)
aus;

bei [Name der Dienststelle oder Behdrde] handelt es sich um eine staatliche
Dienststelie oder Behorde [Staat oder Land und Staat], die gesetzlich befugt ist,
amtliche Unterlagen Uber Sachverhalte zu fiihren, fir die eine gesetzliche
Berichts- bzw. Aufzeichnungs- oder Registrierungspflicht besteht, oder die im
Rahmen ihrer gesetzlichen Aufgabenerfillung solche amtlichen Unterlagen fiihrt;

nachfoigend ihrer Art nach bezeichnete Untertagen haben Sachverhalte zum
Gegenstand, fir welche die Behdrde im Rahmen ihrer gesetziichen Berichts-
baw. Aufzeichnungs- oder Registrierungspflicht oder im Rahmen ihrer
gesetzlichen Aufgabenerfillung amtliche Unterlagen fithrt;

in meiner amtlichen Eigenschaft habe ich gepriit bzw. priifen lassen, ob in der
genannten Behodrde nachfolgend beschriebene Unterlagen vorhanden sind, und

dabei sind keine solchen Unterlagen gefunden wurden.

Beschreibung der Unterdagen:

[Unterschrift]

[Dienststempei/Dienstsiegel]

[Datum}
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Formblatt C

Bestitiqung der Echtheit von Geschiftsunteriagen

ich, [Name], in dem Wissen, dass mir nach dem Recht von (Staat oder Land und Staat) bei
einer vorsatzlichen Falschaussage vor Gericht eine Strafe wegen uneidlicher Falschaussage
oder Meineides in Bezug auf die folgende Erkidrung droht, erkidre wie folgt:

Ich bin angestelit/arbeite zusammen mit [Name des Unternehmens, das die Unterlagen
herausgeben soll] und habe dort die folgende Stellung inne [Steliung in dem Unternehmen
oder Stellenbezeichnung], aufgrund deren ich zur Abgabe dieser Erkldrung befugt und

befahigt bin.

Ich erkldre weiterhin, dass die anliegenden Schriftstlicke Originatunterlagen oder
gleichlautende Abschriften von Unteragen sind,

1. die zu dem Zeitpunkt oder um den Zeitpunkt herum angefertigt wurden, an dem
sich der darin mitgeteilte Sachverhalt ereignet hat, und zwar von einer Person, die
Kenntnis von diesem Sachverhalt hatte, bzw. auf der Grundiage von
informationen, die von einer Person {ibermittelt wurden, die Kenntnis von diesem
Sachverhalf hatte;

2. die im Rahmen eines ordnungsgemiRen Geschéftsbetriebs gefuhrt wurden;

3. die von dem Unternehmen regelmé&Big angefertigt wurden und,

4. dass es sich bei diesen Unterlagen, falls sie keine Originale sind, um ein Duplikat
des Originals handelt.

[Datum der Ausfertigung]
fOrt der Ausfertigung]

{Unterschrift}
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Formblatt D

Bestiitigung (iber das Nichtvorhandensein oder Fehlen von Geschéftsunterlagen

Ich, [Name], in dem Wissen, dass mir nach dem Recht von (Staat oder Land und Staat) bei
einer vorsétzlichen Falschaussage vor Gericht eine Strafe wegen uneidlicher Falschaussage
oder Meineides in Bezug auf die folgende Erklérung droht, erildre wie foigt:

Ich bin angestelit/arbeite zusammen mit [Name des Unternehmens, das die Unterdagen
herausgeben soll] und habe dort die folgende Stellung inne [Stellung in dem Untemehmen
oder Stellenbezeichnung], aufgrund deren ich zur Abgabe dieser Erkidrung befugt und
beféihigt bin.

Aufgrund meiner Beschéftigung bei dem genannten Unternehmen bin ich mit den
Geschéaftsunterlagen, die dort gefihrt werden, vertraut. Das genannte Unternehmen fihrt
Uber seine geschéaftlichen Transaktionen Unterlagen, die
1. zu dem Zeitpunkt oder um den Zeitpunkt herum angefertigt werden, an dem sich
der darin mitgeteilte Sachverhalt ereignet, und zwar von einer Person, die Kenninis
von diesem Sachverhalt hat, bzw. auf der Grundlage von Informationen, die von
einer Person Gbermittelt werden, die Kenntnis von diesem Sachverhalt hat,
2. im Rahmen eines ordnungsgemafRen Geschéftsbetriebs gefuhrt werden und
3. vondem Unternehmen regelméBig angefertigt werden.

Zu diesen Unterlagen gehdren Unterlagen Gber natirdiche und juristische Personen, die
Konten bei dem genannten Unternehmen unterhalten oder geschdéftiiche Transaktionen mit
dem genannten Unternehmen durchgefiihrt haben. Ich habe geprift bzw. priifen lassen, ob
bei dem genannten Unternehmen Unterlagen vorhanden sind. Dabei sind keine Unterlagen
gefunden worden, die geschéftliche Aktivitdten zwischen dem Unternehmen und den
folgenden natirlichen und/oder juristischen Personen aufzeigen:

[Liste der natlirlichen und/oder juristischen Personen]

[Datum der Ausfertigung]

[Ort der Ausfertigung])

[Unterschrift]
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Eormblatt £
Bestiatigung liber beschlagnahmte Gegenstinde
ich, [Name], in dem Wissen, dass mir nach dem Recht von (Staat oder Land und Staat) bei
einer vorsétzlichen Falschaussage vor Gericht eine Strafe wegen uneidlicher Falschaussage
oder Meineides in Bezug auf die folgende Erkldrung droht, bescheinige hiermit, dass ich bei
dem [Staat oder Land und Staat] das folgende Amt ausiibe [Amtsbezeichnung]. ich habe die
nachstehend aufgefihrien Gegenstande am [Datum] in [Ort] von [Name der Person] zur
Verwahrung erhalten.
ich habe die nachstehend aufgefilhrten Gegenstdnde am [Datum] in [Orl] in demselben
Zustand, in dem ich sie erhalten habe (oder andemfalls in dem unten bezeichneten
Zustand), an [Name der Person] herausgegeben.
Beschreibung der Gegensténde:
Verdnderung des Zustands der Gegensténde in der Zeit ihrer Verwahrung durch mich:
[Unterschrift]
[Amtsbezeichnung)
[Ort der Ausfertigung]

[Datum der Ausfertigung]

[Dienststempel/Dienstsiegel]
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