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Federal Acquisition Regulation 19.301–2 

a specific representation shall be re-
ferred to the SBA in accordance with 
19.302. 

(c) An offeror’s representation that it 
is a small business is not binding on 
the SBA. If an offeror’s small business 
status is challenged, the SBA will 
evaluate the status of the concern and 
make a determination, which will be 
binding on the contracting officer, as 
to whether the offeror is a small busi-
ness. A concern cannot become eligible 
for a specific award by taking action to 
meet the definition of a small business 
concern after the SBA has determined 
that it is not a small business. 

(d) If the SBA determines that the 
status of a concern as a small business, 
veteran-owned small business, service- 
disabled veteran-owned small business, 
HUBZone small business, small dis-
advantaged business, or women-owned 
small business has been misrepresented 
in order to obtain a set-aside contract, 
an 8(a) subcontract, a subcontract that 
is to be included as part or all of a goal 
contained in a subcontracting plan, or 
a prime or subcontract to be awarded 
as a result, or in furtherance of any 
other provision of Federal law that spe-
cifically references Section 8(d) of the 
Small Business Act for a definition of 
program eligibility, the SBA may take 
action as specified in Sections 16(a) or 
16(d) of the Act. If the SBA declines to 
take action, the agency may initiate 
the process. The SBA’s regulations on 
penalties for misrepresentations and 
false statements are contained in 13 
CFR 121.108 for small business, 13 CFR 
124.501 for 8(a) small business, 13 CFR 
124.1011 for small disadvantaged busi-
ness, 13 CFR 125.29 for veteran or serv-
ice-disabled veteran-owned small busi-
ness, and 13 CFR 126.900 for HUBZone 
small business. 

[48 FR 42240, Sept. 19, 1983, as amended at 55 
FR 3882, Feb. 5, 1990; 60 FR 48261, Sept. 18, 
1995; 62 FR 236, Jan. 2, 1997; 63 FR 70268, Dec. 
18, 1998; 65 FR 60545, Oct. 11, 2000; 69 FR 25276, 
May 5, 2004. Redesignated at 72 FR 36855, 
July 5, 2007] 

19.301–2 Rerepresentation by a con-
tractor that represented itself as a 
small business concern. 

(a) Definition. As used in this sub-
section— 

Long-term contract means a contract 
of more than five years in duration, in-
cluding options. However, the term 
does not include contracts that exceed 
five years in duration because the pe-
riod of performance has been extended 
for a cumulative period not to exceed 
six months under the clause at 52.217–8, 
Option to Extend Services, or other ap-
propriate authority. 

(b) A contractor that represented 
itself as a small business concern be-
fore contract award must rerepresent 
its size status for the North American 
Industry Classification System 
(NAICS) code in the contract upon the 
occurrence of any of the following: 

(1) Within 30 days after execution of 
a novation agreement or within 30 days 
after modification of the contract to 
include the clause at 52.219–28, Post- 
Award Small Business Program Rerep-
resentation, if the novation agreement 
was executed prior to inclusion of this 
clause in the contract. 

(2) Within 30 days after a merger or 
acquisition of the contractor that does 
not require novation or within 30 days 
after modification of the contract to 
include the clause at 52.219–28, Post- 
Award Small Business Program Rerep-
resentation, if the merger or acquisi-
tion occurred prior to inclusion of this 
clause in the contract. 

(3) For long-term contracts— 
(i) Within 60 to 120 days prior to the 

end of the fifth year of the contract; 
and 

(ii) Within 60 to 120 days prior to the 
date specified in the contract for exer-
cising any option thereafter. 

(c) A contractor must rerepresent its 
size status in accordance with the size 
standard in effect at the time of its re-
representation that corresponds to the 
NAICS code that was initially assigned 
to the contract. 

(d) After a contractor rerepresents it 
is other than small in accordance with 
52.219–28, the agency may no longer in-
clude the value of options exercised, 
modifications issued, orders issued, or 
purchases made under blanket pur-
chase agreements on that contract in 
its small business prime contracting 
goal achievements. Agencies should 
issue a modification to the contract 
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capturing the rerepresentation and re-
port it to FPDS within 30 days after 
notification of the rerepresentation. 

(e) A change in size status does not 
change the terms and conditions of the 
contract. 

[72 FR 36855, July 5, 2007, as amended at 74 
FR 11825, Mar. 19, 2009] 

19.301–3 Rerepresentation by a con-
tractor that represented itself as 
other than a small business con-
cern. 

A contractor that represented itself 
as other than small before contract 
award may, but is not required to, re-
represent its size status when— 

(a) The conditions in 19.301–2(b) 
apply; and 

(b) The contractor qualifies as a 
small business concern under the appli-
cable size standard in effect at the time 
of its rerepresentation. 

[72 FR 36855, July 5, 2007, as amended at 74 
FR 11825, Mar. 19, 2009] 

19.302 Protesting a small business rep-
resentation or rerepresentation. 

(a) An offeror, the SBA, or another 
interested party may protest the small 
business representation of an offeror in 
a specific offer. However, for competi-
tive 8(a) contracts, the filing of a pro-
test is limited to an offeror, the con-
tracting officer, or the SBA. 

(b) Any time after offers are opened, 
the contracting officer may question 
the small business representation of 
any offeror in a specific offer by filing 
a contracting officer’s protest (see 
paragraph (c) below). 

(c)(1) Any contracting officer who re-
ceives a protest, whether timely or not, 
or who, as the contracting officer, 
wishes to protest the small business 
representation of an offeror, or rerep-
resentation of a contractor, shall 
promptly forward the protest to the 
SBA Government Contracting Area Of-
fice for the geographical area where 
the principal office of the concern in 
question is located. 

(2) The protest, or confirmation if the 
protest was initiated orally, shall be in 
writing and shall contain the basis for 
the protest with specific, detailed evi-
dence to support the allegation that 
the offeror is not small. The SBA will 

dismiss any protest that does not con-
tain specific grounds for the protest. 

(d) In order to affect a specific solici-
tation, a protest must be timely. SBA’s 
regulations on timeliness are contained 
in 13 CFR 121.1004. SBA’s regulations 
on timeliness related to protests of dis-
advantaged status are contained in 13 
CFR 124, Subpart B. 

(1) To be timely, a protest by any 
concern or other interested party must 
be received by the contracting officer 
(see (i) and (ii) of this section by the 
close of business of the 5th business 
day after bid opening (in sealed bid ac-
quisitions) or receipt of the special no-
tification from the contracting officer 
that identifies the apparently success-
ful offeror (in negotiated acquisitions) 
(see 15.503(a)(2)). 

(i) A protest may be made orally if it 
is confirmed in writing either within 
the 5-day period or by letter post-
marked no later than 1 business day 
after the oral protest. 

(ii) A protest may be made in writing 
if it is delivered to the contracting offi-
cer by hand, telegram, or letter within 
the 5-day period. 

(2) A contracting officer’s protest is 
always considered timely whether filed 
before or after award. 

(3) A protest under a Multiple Award 
Schedule will be timely if received by 
SBA at any time prior to the expira-
tion of the contract period, including 
renewals. 

(e) Upon receipt of a protest from or 
forwarded by the Contracting Office, 
the SBA will— 

(1) Notify the contracting officer and 
the protester of the date it was re-
ceived, and that the size of the concern 
being challenged is under consideration 
by the SBA; and 

(2) Furnish to the concern whose rep-
resentation is being protested a copy of 
the protest and a blank SBA Form 355, 
Application for Small Business Deter-
mination, by certified mail, return re-
ceipt requested. 

(f) Within 3 business days after re-
ceiving a copy of the protest and the 
form, the challenged concern must file 
with the SBA a completed SBA Form 
355 and a statement answering the alle-
gations in the protest, and furnish evi-
dence to support its position. If the 
concern does not submit the required 
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